m 



noun 


INDIAN LAW REPORTS 


ALLAHABAD SERIES 


CONTAIHINO 


CASES r>irrtKKfiNia) iiv the high gour'i' A'T allahabad and by 

THE JUDICIAL CTIAIMITTEF DE I'HE PRIVY COUNCIL 
ON AFFKAI. FROM THAT CX>URT 


REPORTED BYj 

... A. M. TALBOT, Inner Temple. ‘ 

... B. K. MUKERJEE, m.a., ll.b., 

Advocate, High Court 
MUKHTAJl AHMAD, b.a., ll.b., 

^ Advocate, High Court 


Privy Council 
High Court, Allahabad 


ALLAHABAD 


miNTO BY THE SWERINTENUimv PI^TTNO- ANI) STATIONERY, AND PUBLISHED BY 
THE GOVERNMENT BOOK UNDER THE AUTHORITY, OF THE 

GOVERNOR THE ^TTED PROVINCES TN COUNCIL ; 


,n ,i)(;kh ov 'iitk hich court o'f judicature 

AT ALLAHABAD 


(Jhief Justice: 

'.riu' HiUir IIUHAMMAD SULAIMAN. 

(^):i tl In (h ) iiovornm- 111 of Tndia, ArmyDopartmenfc, up to tho 

Isth of Ki-brnary) 

Acitflif ( Justice : 

Tile Hut. Lal Qo-'An .'.IirKWiin:, 

furii'iiu,'.! up lothi, 181, h of Kohruiuy) 


./ iHiijes : 

Thu Htni'hli* Ji STICK Hih Lak Goi>al MtJKERJi. 

'.rhu Hou'hiu Mh. JirsTcois Chablks’ Hisktry Bayley 
Kunuaku. 

Tho Hmi’lilu *Mit. .Tustick Joirwr Douglas Young. 

'I'Iki Hori’hlo Mh. tlusTXaE Carleton Moss King. 

'llwi TCou'hlu Mr. JimTtcE John Gibb Thom. 

'rhn Hon'Iila Mr. Justice Niamat-tjllah. 

Thu Hou’hia Mr. Justice Edward Bennet. 

Tlu^ Hou’hia Mr. Justice Barthold Schlesinger Kjsch 

(Qn I i.va from t ha 17th of July to the 27t:h of October) ^ 

'Tliti Hmi’hki Mr. Justice Iqbal Ahmad. 

IJia ICou’hla Mb. Justice Uma Shankab Bajpai, 

Tlio Hoii’hK' .Mr. Justice Rachhpal Singh. 

(Ollic aouhip to tho 2iul of lyiay and again from thn 24ih of tinly) 

Tho ICon’bla Mr. Justice Harold James Collister, 

(Olbciiitotl from tho 17th of July to the 27th of October) 






COUNCIL OF LAW REPORTING 


1933 

President : 

The Hoji’ble Justiok Sir IjAl Gopal Mukemi. 

Metnbers : 

:Str Charles Ross Alston, Barrister-at-Latv. 
Mr. B. E. O’Conor, Barrister-at-Law. 

Mr. Ballbo Ram Dave, Advoaite. 

Mr. Iqbal Ahmad, Advomte. 

Secretary and Beporter : 

Mr. Binoy Koomar Muker-teb, Advocate. 

Assistant Secretary atid Reporter : 

Mr. Mukhtar Ahmad, Advocate. 


corrigenda 


Pag.i 2. lino 27. aftor Oi© w,)rd '‘Council” insert the word “iu”. 
Page 112. foot-noto. for “(25)” read “(1) (1926)”, 

Pago 121. fo >t-aoto, /or “Apoal” read “Appeal” and for ••subodi- 
nato” retd "anbordinato”. 

Pago 152, margin, /or ‘32” read "i932”. 

Pago 173 line 21, far “182S” read "1928”. 

Pago 205. foot-noio, imert ••(l)”A(’/ore “(1925)”. 

Pago 232. lino 10. insert the word “in” after the word 
■ nniiity”. 

Pago 202. lino «, mstrt tho figure "41” before the ward "All.”, 
Pago 313. lino 2 from iioi.foin, read "inatancea” /or "instanoe”. 
Pago 302 maigin, for •1032'’ redd "1933”. 

Piigo 40(5. tbofc-nofco. lino 1 . /or "1930” read “1932”. 

Page 43(5. lino 3. /or tho figur© -8” read "9”. 

Pago 437. lino U). far "and” read "any”. 

Pago 490, margin. /or "B’obruar” read "Ifobruary, 24”. 

Pago 501]. margin, insert tho figure "1933” at top. 

Page 540. lino (9. far "ur human” read '“for human”. 

Pago 5B0. margin, /or t.!io figure "933” read "1933”. 

Pago 5i)8, maigin. for tho figuro "933” read "1933”. 

Pago (541, margin, for tho figur© "193” read "1933”. 

Pago 711, lino 7 from bottom, for " Ghana” read “Ohand”, 

Pago 724 margin. /or tho figure "938” read "1933”. 

Pago 78B lino 3 for "fradulontly” read "fraudulently”. 

I’ago 78'<, liuft 5. /or 'friululont” read "fraudulent”. 

Pago 892, margin, /or the figuro "3319” read "1933”. 

Pago 897, lino 19, for "metailod” read ‘‘metalled”. 

Pago 906, margin, rnadl "1933” ‘‘Shiam Lal”. 

Pago 912, lino 9 from bottom, for '•‘Behani” road “BeMri”. 

Page 913, margin, doloto -'Sulairmn, 0. J.” 

Page 914, margin, delete “Siilairmn, 0. J” 

Page 1014, lino 24, /or "suport” read "support”. 

Page 1043, line 16, /or "before” read "at”, 

Page 1082, line 12, from bottom, for "tha” read ‘ ‘that”. 


TAHLH OF CASES RJiPOETED 


PRIVy OOOTIOII. 

BinUnnili PraHatl Bingh v. ClmiMlika Prasad 1-Cumari 
CmiutiisHionf.r of Inontituvt.aK it. Bammfe Bai Takbat Singh ... 
Kuluwati IV,vi t\ Pliaram Prakash 
Khalil ur« Rahman Khan v CoIltJt’ior of Etah ... 

Balm ITar Th^awad f. Fai'-.al Ahmad 

HIGH COUBT 

Ahdnl W’ahab Khan ». Ibrahim Khan 

Abdus Sui(ar i). Hira Dei 

Adya Ih'^.^ad Singh tn Lai GirjeBh Baluuhir 

Ahnunli I'egain f. iHl.aq Mnbnnrmad 

Alfml llobert J«n\ee i\ Titlt 

Aniba fad r. h’nmgnpal Madho|n*aHad 

Amba Babiu v, Nalhti 

Amlnka I’raHiid tlinHihiy»« r. Sada Bheu Xail ... 

Amrej Singh iv Shrynbhn Bingh 

Anm Begum m Muhammiu! laiafa Wall Khan 

Burbanli tv. Utlai Singh ... 

Badri Priuiad a, .lhamman 

Bnltudnrd uU e. dudgj'u of the High CkmrI. at Allaliahad 
Bala Praaad e. BaUvriuhan ... ... 

Bhawani Prasatl v. Secretary of State for India 
Bhrdu* Umar a. Kaviailla 

Burntnh Shell Oil Storage atul Diatributing Company of India, 
In fhit mntti't o/-- 

Chbnnga IMal e, lUru Dularey latl ... 

Chirauji Uni v. Hankey Lai 

Chhet tan I ail a. Muhammad fkram Khan 

Cyiil OibbH e. Kllen Gibbs 

Lbondha Kandtjo v. Sitaram ... 

Dilftukh Bai Baijnath m Ihvarka Dan ... 

Dwarka Das in Kinlmu Dan ... 

Kdna May HartlloHM tn Harold liiehard IlarvlIeBS ... 
I'hlncationa! Bmh v. lialnndra Nath Tagore 

Kmptu'or v, Abdul Qny\un 
Kmperor v. Ahh Bam 

Emperor e. Bafatan ... ... ... 

Bmpenu’ e. HariH Gopal ... ... 

Emperor t), Uhaubo Dinkar Bao ... .*« 

Emperor t?. Dakbani 

Emperor i?. Eattn ... ... ■ .■ ,■ 

Emperor tn Eaujdar 


Limited 




11 


TABLK OF GABES RKFOllfED 


Emperor r. Gixrdial 
Emperor d, Irahad IJHah Khan 
Emperor «). Jugdamba Prasad 
Emperor v, Jhabwala ... 

Emperor Kanl Aliir ... 

Ern|'< ror r. Klmirati ' 

Emperor a. Mnhmnd Ali Khan 

Emperor v, Matlnira 

Emperor v, Muluinimad Hashim ... 

Emperor r. Munshi Lai ... 

Emperor d, Kazir 
Emperor «. Naziriiddin 
Emperor v, Niranjan Singh 
Emperor r. Parshottam Das Tandon 
Emperor i). Parshofetam Das Tandon 
Emperor v, Pragmadho Singh 
Emperor v. Bagho Bam 
Emperor v, Kaghunath 
Emperor v. Bam Baran Bhiikla 
Emperor Bani Chand 
Emperor v, Budra Datfc Bhatfe 
Emperor v. Bat Narain X’andey 
Emperor v, Bheo Dayal 
Emperor v. Shib Lai 
Emperor v, Shiikiil 
Emperor v. Sodeshara 
Emperor v. Siikhdoo 
Emperor t?. Tohfa 
Emperor v, Ujagar 
Emperor v. Yashpal 

Ganeslu Lai u. Anwar Khan Mahhoob Co. 
Ghiilam Nizam-uddin ?5. Akluar Fxisain Khan 
Goodal. Goodal 

Gur Prasad Kapoor v. Ramoshwar Prasad 

Haliman i;. Media 

Harakh Narain Singh X^abban 

BCuHain Bakhsh r. Briggeti Bhaw 

Indarjifc Singh a. daddu 

Indian StafcH Bank, Ltd., In re— 

Jagamiath Knnxvar v, Jaipal ... 

Jaimala Knnwar i?. Collector of Saharanpnr 
danki Prasad r. Lekhraj ... ... 

loti Prasad Upaclhiya Amba Prasad 
Kalian v, Muhammad Nabi Khan 
Kapoor Chand a. Bnraj Prasad 
Khair-im-mssa Bibi a. Ondh Commercial Ban 
Kishan Lai Babu Lai v. Bam Chandra 


Pag'«s» 
... 119 
... r»f)7 
... 

... 

... m' 

.. i)Tr 
... mi> 
... m 
, . . *2<vr 
... tm- 
... 91 

... 850’ 

... -101 
... 857 
... 802’ 
... 1-12 
... 783" 


... mi' 
... 1211 
... 117 
... 708" 

... 2o:r 
... 080 
... 017 
• 8711* 
... 502 
» . ♦ 253’ 
... mi 
... 0:i0 
#81 
... m 
. . 1008' 
213 
... 899' 
... B81 
672‘ 
... #48'’ 
... im 
... 49(l* 
... 85II- 
... 825‘ 
... 697'' 
... 400. 
.... 200' 
... 301 

**. 340- 
... 


TABTiR OF C.VSKR T^KPOtrrKD 


iiii 

Pag9' 


Kislnvar Jahan Begain u. Zafar Miiliamiiiad Khan KB 

KniKlan Lai Nathu ... ... ... ... ... CvK) 

Lal^Hlinii Narain Bai v. Dip Nararn Bai ... ... ... 274 

Lai Singh t). Gnkb Bai ... ... ... ... t280 

Lalta. Frasad v. Gajadha.i‘ Shitknl ... . ... ... *dBB 

Liaqat Hiisain th Ofi&cial Liquidator ... ... ... 2*50’ 

Madho Prasad Vyas f. Madho Prasad ... ... ... 241 

Mangnt Bai v. Duli Chand ... ... ... ... 7B5 

Manmi Naik t). Matlmra Prasad ... ... ... . ... 12B 

Mansa Barn t?. Ancho ... ... ... ... ... 700' 

Mohi-viddin v. Kashmiro Bihi ... ... ... ... 

Mool Chand in Ganga Sahai ... ... ... ... 084 

Moolcliand Motilal v. Bam Kishen ... ... ... 015 

Moti Chand u. Balram Das ... ... ... ... 406 

Moti Lai r. Eadhey Lai ... ... ... ... SPL 

Muhammad Abdul Jalil IChun v. Muhammad Aba’iis Saiarn Kban ... V‘iH 
Muhammad ‘Hanif v. Ali Baza ... ... ... ... SOT 

Muhamuiad Qatnar Shah Khan r. Muluimmnd Salamal; Ali Kluiu ... 519 
Muhammad Shafiq Ahmad v. Bam Katori ... ... ... 170 

Municipal Board, Agra r. Bam Kishan ... ... ... UH)7 

Nagoshar Prasad in Gudrimal Fa rain Das ... ... ... 5 IB 

iMihal Chand Shastri in Dilawar Khat) ... ... ... 570' 

Ofhcial Liquidator, U. P. Oil Mills (kim|>atvy, Idmitcd a. damra 

Prasad ... ... ... ... ... 417 

Onkar Singh in Kashi Prasad ... ... ... ... 490 

Palhimal Bholanath, In the matter of--- ... ... ... B04 

Panna r. Bam, Saimi ... ... ... ... ... 711 

Iktshotam Lai Jaitly in Heuhy’s O'olcgraph Mkrks ... ... 710' 

Piare Lai in Bhagwan Das ... ... ... ... 2fl6 

Pleader, In the matter of a ... ... ... ... 118 

Pleader, In the matter of a — — ... ... ... 246 

Kajendra Behari Lai in Gulzari Lai ... ... ... 182 

Bam Adhar t), Sudesra ... ... ... 725 

Bam Cliaran a. Parmeshwari Din ... ... ... 285 

Earn Ghulam v. Shyam Barup ... ... ... ... 0B7' 

Bam Kali in Kripa Shankar ... ... ... . ... 8BS-‘ 

Bam Katori a. Bhafiq Ahmad ... ... ... ... 98S' 

Bam Prasad in Binaek Shukul ... ... ... ... 030 

Bam Barup in Toti , ... ... ... ... 468 

Bam Bingh in Dm Narain ... ... ... 972’‘. 

Bamji Mai u, "Devi Prasad ... ... ... ... ■ 128 

"Batan Barhai in Kishen Dei ... ... ... ... 20i 

Bup Narain Singh in Har QopaT' Tewari ... ... ... 503 

Sahu Shyam Lai a. Shyam Lai ... ... ... ... 775** 

Sarju Bam Sahu d. Pariap 'Narain ... ... .... 6*22^ 

Secretary of State for India in Council v. Madhuri Das Narain Das... 
Shambhu Prasad in Mabadeo Prasad ... ... ... 5o<fe 



.IV 


TABI.B OF CASKS HBPOIBrED 




Slieo Balak Chaiidliuri t\ Bam Bumii Cliamllmri 
Sliiam Lai i?. Collector of Agra 
Shiam Lai u. Jaawant Singh 

Shiam Lai Diwan tn Official liiqtiidaior, TT, Oil IVIiIIh 
fiital Din iK Anant Bam 
' Siya E.am Das t?. dagannath 
Sri Krishna Chandra t?. Mahahir Prasad 
Sundar Devi Dattatraya, Nurhnr ... 

Surajpal Singh dawahar Singh 

Union Indian Sugar Mills Co., In the matter o/-* 

Upendra Hath Basu v. Hot Lai ... ... ... 

t;Zan.nn Ali v, Aziz-nn-nissa ... ... 




TABLE OF CASES CITED 


Abda Begam v. Muzafar Husen Khan, I. L. B., 20 AIL, 129, 

referred to ... ... ... ... ... 894 

Abdul Ali Ghowdbury u. Emperor, I. L. B., 43 OaL, 671, referred to ... 

Abdul Aziz Khan «?. Nirma, I. L. B., 36 AH., 466, followed ‘ ... 23 

Abdul Kadir u, Salima, I, L. K., 8 AIL, 149, discussed and 

followed ... ... ... 747, 764, 766, 766 ■ 

Abdul Karim Khan v, Msfc. Chhoti, Weekly Notes 1906, p. 136, 

disapproved . ... ... ... ... ... 704 . 

Abdul Bahman u. King-Emperor, 26 A. L. J., 117, referred to ... 312 
Abdul Bauf Khan u. Qamrunniesa, [1930] A. L. J., 1062, referred to 626. 

630 ' 

Abdur Bahman v. Aibdur Bahman, I. L. B., 47 AIL, 513, referred to 

and applied ... ... ... 412, 1017, 1021, 1031 

Abraham u. Sockiaa, I. L. B., 51 OaL, 337, followed ... 243 

Abu Mahomed t). S. 0. Chundor, I. L. B., 30 OaL, 345, followed 810, 821 
Adhar Kumar u. Badha Madan, A. I, B., 1932 CaL, 660, referred to 1037 

Adi Deo Narain Singh a. Dukharan Singh, I. L. B,, 5 AIL, 532, 
referred to ... ... ... ... ... 831. 

Adifcya Prasad v. Bam Batan Lai, I. L. B., 5 Luck., 365, followed ... 306 

Advocate of Benares, In the matter of an , [1032] A. L. iT., 861, 

follow’ed ■ ... ■ ... ... ... 247. 248 • 

Aga Mahomed Jaffer Bindanim v. Koolsom Beobee, I. L. B., 25 Cal., 

9, referred to ... ... ... ... ... 752 • 

Agha Ali Khan v, Altaf Hasan Khan, I. L. B., 14 AIL, 429, referred 

to ... ... ... ... ... 749’ 

Ahmad Baza Klian m Bam Lai, I. L. B., 37 AIL, 203, referred to 177 
Ajodhia Prasad v. Data Bam, [1931] A. L. J., 104, referred to ... 294 
Akora Suth u. Boreani, 2 Bong. L. B., 199, distinguished ... ... 30 

Alston V, Pitambar Das, I. L. B., 25 AIL, 509, overruled 682, 580, 595 ■ 

Amanat-un-nissa v. Bashir-un-nissa, T. L. B., 17 AIL, 77, not 
followed ... ... ... ... ... 145 

Amar Krishna Chandhuri v. lagat Bandhu Biswas, I. L. B., 59 CaL, 

760, follow^ed ... ... ... ... ... 397 

Amir u. Mahadeo Prasad, I. L. B., 30 AIL, 225, refermrto ... 850 

Amir Eassan Khan tj. Sheo Baksh Singh, T. L, B., 11 CaL, 6 , 

referred to ... ... ... ... ... 218* ■ 

Anand Krishna v. Kishan Devi, I. L, R., 53 AIL, 496, not 

approved ' ... ... •*. •.* 230, 232'’ 

Anandi Knnwar v. Bam Niranjan Das, I. L. B., 40 AIL, 505, followed 320 ' 
Anantu Kalwar Bara Prasad Tiwari, I. L. R., 46 AIL, 295, approved 374 

Anrudh Kumar v. .Lachhmi Chand, I. L. E., 50 AIL, 818, dis- 
tinguished ... ' ‘ “• “• 

Ashia Khatoon v. Abdul Hakim Maistry, A. I. B., 1929 Bang., 189, 

referred ’ to " ... ... ... *.• ’ 


TAB1J3 OF CASKS CITKO 


Asliutoah Nanili v. KuiuUil Karoiui Kiw. A- (.»!., SI-). 

referred to **'* ^ .. . 

ABlmtosli SWar «. Belwri La' Kirlai'ui, 1. Ij. » •• - 

referred to 

B 

S.l,« I- I. >■■■ “■ - “ 

,..p« *»,-«»., -»r. A. I. «.. "’ ■" To 

Baiknntha Nath Dey a,. Nawab Sahmulla Baha,lur. lij-. NV. 

,Bal Stlma Shama «. Pali' Singh. iTl. B.. fiS All.. 705, fullmv.>a » 
Balakrislma Udayar p. Vaaudeva Ayyar, I. B- B.. dO a ■ . 

distinguished - - - 

Balgubind Das a. Narain Dal. I. D. R., «- All.. «!W. «'l-.r>a l.o „ U.l 
Balkishcn Das p. R«n Bahadur Singh. 1. D. B., _R) Cal.. M, reternai 

Eaiklhna Hari Phansalkar «. MmiK'ror, L 1<. B.. 67 Ihun., m, 
disapproved ^ •** ’** 

Bangani Asari p. Kinpwnr. T. .Ti. B., ‘i7 Miul., (R, ivlu-d on ••• 

■Bank of Multan, Ltd. «. Hukam Chand, 71 I'ndhm Chm-s. H1H). 

BankI Singh p.'Qokul, 1. L. B.. 19 All. 1195. in.i.Hodl.v ovorrulod ... m 

Bankov Bohari p. Earn Bahadur, U Indian Cas.-s. H91. roforrod 'LH 

Bankoy Lai p. Durga Prasad, I. L. B., 5!l All. SiW. ndorrod to ... 99.1 

Bankey Lai p. Baghimath Bahai, 1. L. B., 61 All, IHS, followed ... .667 

Barendra Kumar Ghosh p. .Bmperor. I. L. K., 69 Cal. 197, followed (.14 

Basanla Kumari Dasya p. Mohosh Chandra Bhahii, 21 Indian ('ase*. 

621, distiaguiiBhed 

Beavan, In re , 23 L. J., Kq., 686, referred to ... ••• 639 

Bedford and Cambridge Railway p. Stanley, 70 K. II. I960, referred 
to ••• *** *’* '** ^ **' i 

jBeoju Bee p. Syed Moorlhiya Bahcb, 1. L. R., 43 Mad., 911, followed 116^ 

Behary Lai Bur p. Nanda Lai Goswaini, 11 C. W. N.. 43(1 

reteed to ... - - 

JBotiaros Bank, Ltd. p. Hati Narain, I. L. R., 64 All, 661, referred 

to and diBcu^sod -* *»• ••• 

Beni Madhuh Das e. .lodtidra Molnin Tagore 11 W. K., .706, 
referred to •*» *** ■” 

Beti Mahalakahmi Bai v. Badan Singh, 1. L. 11, 46 All., (Mil die- 
eented from *•» 

■Bhagwan Dayal t). Param Bukh Das, D L* E., All, B. approv^^d 118 
©hagwan Din u, Indrani, 24 Oncll Cases, 297, approved ... 59 

Bhagwat Das v. Ghhedi Koeri, 24 A, D, J,, 537, referred to ».» 1087 
"©hagwat Dayal Singlr p, Debi-Dayal Salmt I. D. E., 35 Cal, 420, 
applied ... , 

..Bhagwati p. Banwari Lai, I. L* B., SI All, 82, distIngniHled ... 240 


TABLh OF CASES CITED 


Page 

'Bhaiahankar Nanabbai v. Municipal Corporation of Bombay, I. L. B., 

31 Bom., 604, approved ... ... ... 414, 103‘2 

Bhim Singh tn Official Liquidator, Union Bank of India, I. L. K., 8 

Lah., 167, referred to ... ... ... ... 917, 05B 

Bibi Mehdatimmissa v, Sheo Devi Singh. A. I. B., 1931 Pat., 917, 
approved ... ... ... ... ... 123 

.Bilasirai v. Cursondas, 21 Bom. L. B., 952, referred to ... 448 

Bilasroy Serowgee, hi re, I. L. B,, 56 Cal,, 865, dissented from ... 669 

Binda Prasad v. Baj Ballabb, I. L. B., 48 AIL, 245, referred to ... 423 

"Binda Prasad a. Baj Ballabb Sabai, 24 A. L. J., 273, distinguished 

and discussed ... ... ... ... ... 291 

;Bindeshri Prasad Tiwari v. Badal Singh, I. L. B., 45 AIL, 369, 

referred to ... ... ... ... 226, 227 

Birj Lai r. Bua Bam, 10 A. L. J., 399, referred to ... ... 685 

Sirj Mohan Singh v. Collector of Allahabad, I. L. B,., 4 AIL, 339, 
referred to ... ... ... ... ... .. 1005 

‘Bisheshar Prasad v. Oobind Bam, 12 A. L. J., 833, referred to ... 259 

^Board of Bevenue t). South Indian Bailway Company, 1. L. B., 48 

Mad., 368, distinguished and dissented "from ... 882, 885 

Bradford Corporation tj. Myers, [1916] 1 A. tl., 242, applied ... 1005 
■Brahmanath u. Simdar Nath, 17 A. L. d., 434, impliedly overruled ... 313 

Brij Gopal v. Suraj Karan, [1932] A. L. d., 466, applied 277, 797 

rBrij Narain v. Manga! Prasad, I. L. B., 46 AIL, 96, referred to 9, 11, 14, 23 

290, 373, 423 

Browne v. Pearce, I. L .B., 48 AIL, 73, disapproved ... ... 653 

Buddim Lai v. Mewa Bam, I. L. B., 48 AIL, 564, referred to 170, 258 

c 

•Canadian Land Beclaiming, etc. Co., In re—, Coventry aiul Dixon’s 
Case, 14 Cb. D., 660, referred to ... ... ' ... ... 053 

'Carpenter and Weiss’s Case, 5 De G. & Sm,, 402, referred to ... 922 
‘•Cavendish Bentinck t?. Thomas Penn, l2 App. Gas., 662, referred to 923, 954 
'Ghaturbhuj v. Govind Bam, I. L. B., 45 AIL, 407, approved 16, 21 
Chella Narasiah v. Sontan Obbayya, 21 Indian Cases, 860, referred to 624 
'Cheloo «). Kali Das, 44 Indian Cases, 816, disapproved ... ... 322 

-Chemon Garo v. Emperor, I. L. B., 29 CaL, 415, relied on ... 873 

Chhabile Barn v. Durga Prasad, I. L. B., 37 AIL, 296, dissented from 688 
‘Dhhaiju Bam d. Neki, I. L. Jl., 3 Lah., 127, explained and followed 198 

Chhunna Mai v, Hauuman Bakhsh, A. 1. B., 1927 Lah., 659, 
approved ... ... ... ... 343 

-Cbiteshwar Dube t?. King-Emperor, [1982] A. L, d., 42, distinguished 461 
Chokhe Lai t>. Bihari Lai, I, L. B., 42 AIL, 634, referred to ... 74 

Chote Singh 1 ;. Ishwari, I. L. B., 82 AIL, 257, dissented from ... 396 
• Chotkanu Lai v. Ganga Singh, A. I. B., 1927 AIL, 219, distinguished 22 
Ohundi Gharan Mandal a. Banke Behary Lai, I. L. B., 26 CaL. 

449, followed ... ... ... ... 203 

<5huramoni Mondal 1 ?. Bajendra Kumar, 42 Indian Cases, 390, not 
approved ... .... ... ... 319 

0 *City Equitable Eire Insurance Co., LtcL, In re , [1925] 1 Ch., 407, 

referred to ... ... ... ... 922, 955 


TABLE OF CASKS GlTBt) 



0 


Pag# 


Civil, ^Naval and Military OotfitterH, In re—t 1 Ch., *2:15, 

referred to ... ••• ••• 

Clark D. Alexander, I. Ij. IL, 21 Cal., 200, refmTed to ... ... 021 

Collector of Jalpaiguri n. dalpaignri Co., 1. L. 11., 5S CiiL, L'OA, 
approved ... ... ••• *“ 

Colls i’. Home and Colonial Stores, [ 1901/1 A. C., li’O, referred to ... 714 
Connell v. The Himalaya Bank, 1. L. E., IH AH., 12, referretl to 1)1 in 951> 
Gonstordine Smaine, 47 Indian Caaes, 515, followed ,,, ... ISH 

Crown V. Pit Qadir Bakhsh Shall, I. In B., 6 Tiuh., 04, referred to ... 115 

D 


Balip Singh ?n Knndan Singh, I. In B., OB All., 58, approved ... 021 

Daulat Bam v. Bliarat National Bank, I. In B., 5 luih., 27, referred to 9Bi> 

I^eivanayagam Pillai v. Biwan Mohideen Bowl Iter, -I I M, In 1., 39. 

referred to ... . . ... *•* • • 

Bepnty Shankar r. Mangal Ben, T. L. E., 51 AIL, 918, referred to 230 
Bistricfe Local Board, Poona ». Vishnu Raghoba, I. L. B., 57 Boin., 

07, approved . . ... *•* 

Bodda Sannokappa t?. Sakravva, 3B Indian Catu'H, 831, followed ... 27S 

Boo d. Croft t). Tidbtiry, (1854), 14 C. Ih, 301, refetivd to ... 480 

Dnbri tn Kmperor, 71 Indian Cases, 091, dissettital from ... ... 85 1 

Biu'kworth, In re-—-, L. B., 2 Ch. App,, 578, rt fi^rnnl to ... 950 

Bnrga Bharaihi f. Bmporor, 72 Ltdian Casen, 955. diHSettted front .. 851 

Durga I’ruaad in Ha/.ari Singh, L In B., 33 All., 799, applied ... 514 

Bwarka Baa t?. Kantoshar Prasad, I. In B., 17 AIL, IKI, not approved 320 


E 


Eda Piinnayya tt. Jattgala Kama Kolajya, 53 Indian Caaea, 184, 
dissented from ... ... ... ... ... 137 

Elmalie tn Gorrie, (1878) 4 Q, IL 1)., 29.1, referred to ... ... (»38- 

Emperor v. Aijaz Husain, I. L, B.,, 38 AIL, 590, diatingtibilitni ... 987 
Emperor v. Amir Hasan Khan, L In B., 49 All., 509, ftdlowel ... 090 
Emperor v. Ansuiya, Weekly Notes, 1903, p. 1, referred to ... 1050 

Emperor v. Atma Bam, I. L. E., 49 AIL, 131, disHcnted from ... 853 

Emperor u. Balkrishna Sharma, L L. E., 54 All , 331, refcrrcnl in ... 819 
Empercr i?. Ealkrishna Wainan, I. L, E., 37 Bonn, 990, followed ... 799- 
Emperor tn Barendra Kumar, 81 Indian Cases, 3.13, followed 013, 911 
Emperor tn Barntha Singh, I. L, E., 51 AIL, 1992, approvetl ... nVA 
Emperor tt. BindeHhri Blngh, t. In E,, 2H AIL, 331, rderred to ,,, >1.5 
Emporor in Fattu, I, In E., 55 AIL, 199, referred in ... ... 999‘ 

Emperor tn lorabhai KiBuhhai, L L. B., 50 Bom., 7H3, referred to ... VJ; 
Empemr in Kale, I. L, B., 45 AIL, 143, diHiinguinhed ... ... Vl7 

Emperor 11 . Kalwa, L L. B., 48 Ail., 409, ftdlowcd ... ... 99 

Emperor v, Kunwar Jaswanfc Singh, I, L. II, 49 AIL, 137, referrea to I918 
Emperor i;. Afansur Husain, I. In B., 41 AIL, 587, not followed 292, 203 
Emperor it. Afatan, I. L. B., 8t3 AIL, 163, declarod ohsoloto XIO, 117 
Emperor v. Alohidin, I. L. E., 44 Born,, 400, distinguinhed v ... 401 
Emperor v, Nga Hnin, 88 Indian CaseB, 489 , relied m " ... 004 





TABLE OF OASES CITED 


Emperor v. Nirmal KantosEoy, I. L. B., 4X Cal., 1072, disapproved 

Emperor v. Omkar Bampratap, 4 Bom. L. B., 679, followed 
Emperor ®. I’roluila Kumar, I. L. B., 150 Gal., 41, disapproved .. 

Emperor v. Bam Autar, I. L. B., 47 All., 511, referred to 
Emperor v. Bamanuj, 99 Indian Cases, 862, approved 
Emperor v. Banchliod Sursang, I. L. B., 49 Bom., 84, approved 634, 615 

Emperor s. Bash Behari Das, I. L. B., 36 Cal., 460, followed ... 790 

Emperor s. Sardar, 1. L. B., 84 All., 116, followed ... ... 841 

Emperor v. Shripad Bamehandra Jog, I. L. B., 66 Bora., 484, referred 

••• - ... ... 971 

Emperor v. Shiikul, I. L. B., 66 All., 879, followed ... ... 641 

Emperor v. Sikhdar, I. L. B., 64 All., 411, dissented from ... 113 

Empress ®. Moliim Clnmder Bai, I. L. B., 3 Cal., 766, disapproved ... 70' 

Empress of India v. Jiwanand, I. L. B., 6 AIL, 221, dissented from 786, 787 
Empress of India ®. Kallu, I. L. B., 5 All., 233, applied ... 872, 874 

Ex parto Barnes, [1800] A. C., 340, referred to ... ... ’ 600 

Ex parto Hill, I. L. B., 8 Cal., 264, referred to ... ... 482! 

F 

Earhatiillah ®. Mohanmiml, A, I. B., lOilO AIL, 89, not approved 207 

Faniltam o. 3<'arn]iain, 133 1,. T., 320, distingiiiHlmd ... ... 601 

Ferguson o. Wilson, (1800) 2 Ch. A., 77, referred to ... ... 741 

G 

Gajadlmr ®. Jaganimtli, I. L. K., 40 AIL, 776, referred to ... 297 
Gajadlmr 0. Kammilla, 1. L. E., 31 AIL, 161, followed ... ... 29 

Gajadhar a. Kishori Lai, 13 A. L. J., 386, referred to ... ... 713. 

Gajapathi Naidu ». Joevanimal, A. 1. B.. 1929 Mad., 766, disapproved 84 
Ganosh Chandra I'al v. Clianilra Mohan Datta, 28 C. W N. 984 

referred to ... ... ... ... ..’ 8 13 

Ganeah l'ra.sad v. Bhiigelii Earn, 1. I,. E., 47 AIL, 878, approved 89;f. 

Ganga Porshad Saliu i>, Jhahi, I. h. E., 38 Gal., 862, roferrod to 32, 64 

Ganga Saran Singh v. Bhagwat I'rasad, I. L. E., 82 AIL, 132 
“ppr-ved ... ... ... ... ■ 

Gasper v. GonHalv\'.s, 33 Bong. L. E., 109, dissontod from ... 187 

Ga,ya 3:kklish Singh v. Knar Eajondra Baiiadur, 1. L. E., 3 Luck.. 

182, distinguished ... ... ... ... 24Q, 

Qhajsanfar Ali Khan v. Kaniz Fatima, I. L. E., 82 AIL. 846,' 

to ... 143 

Ghvilain Muhammad ». The Crown, I. L. E., 8 Lah., 40, referred 

to - ••• ... ... m 

Giliu Wal V. h’irm Manohar Das ,Tai Narain, T. L. E., 7 Eat., 777, 

,,, 2 .^ 0 , 

Girilhiiri I,al Agarwala ». Ifing-Emperer [3930], A. L. J„ 1636, referred 

- - - ... 861> 

Girdhari Singh ®. Hurdeo Narain, 3 I. A., 230, applied ... ... 626 

Girindra Nath Bay o. Kedar Nalh Biclyauta, 29 C. W. N.. 676, 

- - - ... 621, 625. 

Gobardhan Das o, Dan Dayal, I. L, K,, 64 AIL, 673, followed ISO 


‘^1 


TABLE OF OASES OITBD 


I\tg0 

C^obinda Chandra Bhattacharioo f. Ilptnnlrn. Bhftttarlmrjas 


L L. B., 47 Gal., *271, it^ferrod U> ... ... ... 177 

=0oktil Chandra Laha KiHiarinI (thoBh, 1. Ij. IL, f’S (hd., KHIl, 
referred to ... ... ... ... ... 

-Qolla Hamimnppa in J^imperor, I. Tj. IL, Alud., ‘21.1, foIltn\ed ... 
Oopal Bam t). Afagni Bam, I. L. IL, 7 l*al., S7fi, L.lhnvtni ... *i4il 
«<3-ovmd Atmaram t?, Santai, I. Ij, IL, 12 Bom., *J?0, (miiHiih^rod over* 
ruled ... ... ... •“ -71 

Glovind Narayan Kakadu tn Bangmith no|ial» I. L. It, h\ Bnm., 22r>, 
referred to ... ... ... ... ‘B8. WM 


'Oulab Singh tn Baghnbir Satan, il 982 | A. Ij. J., Sh 7 , diiiiinguialx'd h‘ir» 

H 

H. B. Chatterjee n. L. B, Tribedi, I. h. It, 49 Cal , 528 , referred to 1017 , 

loss 

Habibur Bahman Chowdhury n. Altaf AH Cliowdhury, I, Ij. It, 

48 Cal, 856 , referred to ... ... ... ... HS 

Haidar Ali d. Sondha, [ 1880 ] Funj. Betn, No. 102 , referred to ... hHO 

Hakim Syed Afiihammad Taki n. Fateh Bahadur Bingh, I. Ii. It, 

9 Pat., 87 * 2 , diaaented from ... ... ... ... 5 BI 

Hamid imncfiisa Bibi v. Hohiniddin Bheik, I, Ij. E., 17 <>al, 070 , 
referred to ... ... 708 , 705 , 707 

Hamira Bibi tn Ktibaida Bild, 1 . li. !i., 88 All, 581 . referred fo 145 , 

^ B 7 i ISS. 

Hanaraj Gupta a. Olluual IjirjuidutvU’H of Ihdira I Mm (Me. C 'om|»aiiy. 

I. L. It, 51 All, 1007 , applied ; (iiaetiHH,.. I 0 o<l * 820 . 085 , 988 , 910 , 940 

Ear Dayal Singh tn King- Emperor, ID 0 . \V. N,, 500 , dtHlingui^ihed... 091 
Har Saran Das a. Nandi, 1 . Ij. B.. It All, . 990 , follt»\¥ed 29 , 59 

Hay t). Bam Ghandar. I. Ij. It, 89 Ail, .'ii} 8 , reh^rred to ... II 5 S 

Hemanta Kumari Bobi u. Midnapur ^amimlari Gm, I. li. It, 47 C*al., 

485 , referred to ... ... 780 

Hijaban t). Ali Sher Khan, 19 A. Ij. , 1 ., BBC), approved 704 ; 707 

Hirachand Amiohand i>. Nomehand Fvdehand, 1 , L. It, 47 Bam., 719 , 
followed ... ... ... ... 8*22 

Hira Lai Marwaii t>. Chandrahali Haldarin, III Cl W. M,, 9 , rderreil 
to ... ... ... ... ... ... 077 

Hirdey Narain v, Powell, I. L. B., .05 All, 9 , referred to ... 902 , 900 

Hukum Chand Kaliwal p. Badha Kinaen Moti Lul Glui maria, A. L II., 

1932 Oudh, 249 , referred to ... ... ... ... 

Hunooman Persaud Pandey v. Bahooeo Mtinraj Kormwenns 0 Moo. 

L A., 898 , referred to ... ... 8 , 10 , 1 1 , 2.1 

I 

Inamiillah Klmn m Blianddm Dayal, [ 19 iri A. L. d,, fV.t, approved 521 
Inspector Singh v, Kharak Singh, I. Ij. It, 50 All, 770 , ivf.^urd to 5 
Irfan Ali t). Bbagwant Kishore, A. L It, 3929 All, 180 , referred to ... 750 
Ishwari Prasad t?. Shcoiahal Bai, L L. B., 48 All, 081 , folhnved 1 S| 

J 

J. PL Chandler & Co. In the maiUr of— I. L. K.. 48 All, 580 , ftd- 

‘ ... ... ... 420 

^■ado Singh 'u. Nathii Singh, I, L. B„ 48 All, 592 , distinguighed M 

Jagannath u. King-Emperor, [ 1982 ] A. L. 9 ., 179 , approwd m 


TABLE OF OABES G^PEB 


VII 


Page 


Jagannatb Salni v. Ohhedi Sahii, I. Jj. B., 51 All.» 501, referred to ... 278 

Jagarnath Salii v» Kjimta Prasad tJpadhya, I. L. B., 36 AIL 77 

referred to ... ... ... 3^7 


Jagar Nath Singh tn ,Tai Nath Singh, I, L. B., 27 AIL, 88 
disfeinguiBhed’ ... ... ’ ..’730 

..Jagat Chnnder Boy u. Iswar Chnnder Boy, I. L. B., 20 CaL, 693 

referred' to ... ‘ ... . * 820 


Jagat Nwain v. Mathura pas, I. L. K., 60 AIL, 969, disaproved 16, 

17, 18; approved 19, ao, rofeiTod to ... ... 28,24 

Jagdip Narain Singh «. 1’. H. Holloway, 89 Indian Cases, 663, ’ 

referred to ... ... ... 226 


4ai Barham v. Kedar Nath Marwari, 21 A. Ij. ,T., 490, relied on 227, 284 
Jai Chand Bahadur p. Qirwar Singh, 17 A. L. J., 814, followed ... 216 
Jamahar Kumari Bibi v. Askaran Boiti, 22 C. L. ,T., 27, disapproved 269 
Jangli Mai ». Pioneer Flour Mills, 27 Indian Cases, 116, followed ... 822 
Janki Prasad ®. Emperor, 96 Indian CAses, 213, followed ... 

Jatra Shekh p. Beazat Shekh, I. L. .B., 20 CaL, 488, disapproved 

Jewan Bam p. Batnn Clmnd Kislien Cliaml, 70 Indian Oases, 498 
followed 

Jhari Lai v. Emperor, A. 1, B., P,:i3() I’at., 148, referred to 

Jitendra Nath Chatterjeo a. Mt. diisoda Sahuii, A. I. B., 1926 Pat. 

122, diHapproved 

Jogomlra Chandra Bay r. SuperiiitenilmB. 'niiiti Bum Spueial Jail, 

1. L. H.. 60 CaL, 742, not appiwed 


841 

872 


821 

890 


Jogeswar Narain Deo v. Bam Oliaiuira, Butt, 1. L. B., 28 CaL 070 
referred to 


848 

966 


66 

Jolly V, Kinn, |19D7| A, (L, 1, roh'rml to ... ... 714 

loti Prasad «. ITarkesh Singh, 26 A. L. ,1., 488, referred i.o 4,85, 442 

Jwala Prasad v. .Hoti Lai, I. ,L. B., 16 AIL, 626, referred to ... 160 

Jwala Bam v. Mathra Das, A. I, B.. I'.rn Lah., 696, approved ... 843 


K 


Ivadri V. KImhmiya Mahomodmiya, A. I, B., :i98l Bom., 888, referred to 882 

Kalipada Sarkar o. Hari Mohan DaliU, I. L. B., 44 CaL, 627, dis- 

tmguiHhcd ... ,,, *^3 

Kahi Bam v, Babti Lai, I. L. E., 54 AIL, 812, explained and 

distmgni,she(l ... ... ... 277^ 793^ 79,,^ 793 

Kalyan Das 0. Maqbul Ahmad, 1. L. B., 40 AIL, 497, referred to ... 166 

Kainakhya Narayan Singh v. Barn Bakslia Singh, I. L. R., 7 Pat., 

649, referred to ... ... ... ... .. 214 


Kamtn, Na44i v. Munieipal Board of Allalnihad, I. L. B., 28 AIL, 199, 
referred to ... ... ... ... 606 


Knnhaiya Lai e. (Jirwar, I. L. .B... 51 AIL, 1012, followed 


318, 214 


Kapildeo p Thakur Prasad, I. Ti. H., 80 AIL, 17, referred to and 
distmfrmshed ... ... 39 29 


Ivapoor f.hand ». Siiraj Prasiid, 1. L. It., 66 AIL, 801, rohirrod to ... 870 

Karmuikitra Menon b. Krislma Menon, I. L. B., 89 Mad. 42ii 
distingumhed ... ... ... ... ’ 202 

Kariippana Nadan v. Chairman, Madura Mimieipality, I. L. B., 

2.1, Mad., 246, relied on ... ... ... 492 

Kayastha. Company, Ltd. b. Sita Bam Dube, I. L. B., 62 AIL. 11. 

approved ... ... ... ... ... 998,1000 

Kedar Nath b. Har Govind, 24 A. L. J., 660, followed ... ' ... 496 



TABLK OF OFUSO 



viii 


Pme' 

Kelli Aelian t?, Oheri^ra Piirvat-Iii Keiiiisir, I. ,1,... 11.. 16 M,ac.L. 6*11, 
approved -•* Sti 

Kennedy v. Brotm, 18 (F B. (K.B.). 6u7, rrfetrcnl tn ... 178 

Kering Bupehand h Co* i\ Murray* 60 Indian Vn^mi OHO, relied eu ... SfiB 
Keslmb Bai »Timi Thaknr r* dyoti rranad, A. 1. . 11 . . ,10:Vi <*al.. 78*6 
referred to -• •». 88‘i 

Kliaja Hidayat Oollalt •&. .Bai dan Klmnuni, 8 Moo. .11 A*. SOU, 
referred to ».»» ... 144 

Khetra n. Mumtais Bogatn* 1. ,0. Bm 88 AIL* 7tl* a|'»|irofini 820, 821 

Khetra Mohan Dm th Binwa Nath Bi'ra, I . lo IL, 61 CiiL, 0T2. foIlow<Hl 822' 

Khosh Mahomed Sirkar a. Nardr Afahoined, L ti. IL, 88 (*aL, 862, 
referred to ... ... ... ... ... 801 

Khuda Bakhflh v. Emperor, 16 A. li. d.. 168, r<died on ... 462 

Khudaijat-iil-KTihra o. Amina Klmtiin, I. h. H., 16i All., 260, referred 
to ... ... ... ... ... ... 821 

Khiiddo tJ. Dnrga Prasad, I. Ij, B., 20 AH., 122, followed ... 211 

Khnshal Bingh v, Beeretary of Blaie for India, L fi. 18, f»8 AIL, 688, 

referred to ... ... ... IMIO 

King-Emperor e. (Injadhar, 7 A. li. d., 1171. diufutgni'died 088 

King-Emperor n, Oopalasamy, I. lo B., 25 Mad., V20, approved ... 120 
King-Emperor o. ParldniHluinkar, 1. 1#. B., 2A B>ao,, 6.^46 Llhovel ... 70 

Kisluin Bal v, Bup Cliand, Weekly Nolea, IHBII, p. 160. Vi-ferred le 821 
Kishan Bingh tn King-'-Emperor, 1, E. IL, 60 All,, TdvL tlmt inguedu*d B88, 

810, 811 

Kishen Prasad n. Ivimj'Behari Lai, 2l A. L. d.. 210, iip|uwed 812 

Kishen Sidmi n. Baghuiiath Bingh, I. L. !i, 61 AiL, 478, ri^ferred to 
and approved ' ... 5, 16, 22' 

Kripa Nath Pal n. Bam IjnkHluni Duaya, I CL 'W. M», 708, appriwoii 
and followed ... ... 127, 208’ 

Krishen Doyal Gir tJ* Irshad Ah lhan, 81 Indian CLiaea, 065, referred 

to ... ... ' ... ... ... ... 671 

Krishna Bai v, Em Govind, I. L. B., 81 Bom,, 15, appiitni ... 818 
Krishna Iyer v. Snbbarama lyt‘r, 1. L. B., 55 MmL, 6K0. irfevre-d to ... 515 

Krishna Pershad Singh tJ. Moti Chand, 1. L. H., 40 ChU,, 685, 
followed ... ... :|gt 

Kulandaiveln Nachiar t), Indran Bamaswami Pandia, T, Ti, It, 51 
Mad., 664, followed ... 276 

Knmarpnram v, Pestonjee, 5 Bom. L, B., 688, referred to ... ... 958 

Knnhi v. Moidin, I. L. B., 11 Mad., 827, referred to 768, 767 

Kunju Kombi Achan v. Ammu, 61 Ml Jo d*, 510, referred to ... 881 

Knmvi Lai ik Kundan Bibi, I. L, It, 29 AIL, 571, disapproved ... ?I4 

Kwai Pong Keo t>. Lim Chaung Ghee, 110 Imlian (‘uMee, 711, referred 

to ... ' ... ... ... 6*11 

It 


Laehmaa Panda t?. Tribeni Balm, 22 A* U d., 518, referred to ... «6- 

Lachhman Prasad Babu Bum, Jn tiia mamr 1 IiOO'l A. L 1 . 

1, rafarrod to ... ^ gpij. 

Lachmi Narain't). Nirotam Das, X* L. B., 29 AIL, 69, now olumlele 858 
Lachhmi Narain t?. Bam Blmrosey, A. X. B., 1926 AIL, 761, approvtsl 718 
Lakshmi Narain Bai t?, .Dip Narain Bai, I, L, It, 55 AIL, 274, 

ao'nm'VAn , ^ 




TABliE OF OASES CITED 


Xiallu Singh xn Bam Kandan, I. L. B., 62 AIL, 281, referred lo 


Lalta Brasad i). Bam Karan, I, 
Landn Alloimoni; (>),, In rf’— 
Lasa })in n. Gulab Kniiwar, 1. 


ii. E., 34 AIL, 428, ivTerred lo 
, 1 IB94] 1 Clu, 616, referred to 
L. B., 7 Luck., 442, referred to 


Lecky r. Hank of t;i[)}»cr India, 8 A. L. J., 487, dissented from 

Leeds Fstate, Building and Investment Go. t\ Shepherd, 36 Ch 
787, referred to 

Lila t). Mahange, I. L. B., 64 AIL, 183, relied on 

Lolit Molian Sarkar v. Queen "Kmpresa, I. L. B., 22 OaL, 1 
followed 

Lopt'K V. Lopez, T. L. B., 12 OaL, 706, referred to 


M. T. K. Ml N. t'hettyar iMrm r. K. P. A. N. M. Finn, 120 

Indian Cases, 6U3. reft'rn'd to ... ... ... ... 621 

.Ma AVun Di e. Mn Kin, 1. L. IL, 35 GaL, 232, referred to * ... 143 

Madan Mnhaii T^al r. Slieoruj Kunwii.r |1032| A. L. .1., 503, 

approvf’d ... ... ... ... 313 

Mad ho Das u. Bamji Faiak, 1. i(. U., 16 AIL, 286, dudiingnished ... H20 
M'ahadeo Bai e. ;ratt Muluuniiiad, T. In B., 47 AIL, 541, referred to 205 

Mahaiiumni Umar ik Mst. Man Kuar, 21 ('. W. N., 006, referred to 82 

Mahanth Eukmin Das r. Deva Singh, L lx. U., 5 Pat., 505, dis- 
approved ... ... ... ... ... 322 

Maluiraj Baliadiir Singh i?. Baja Pritlntdiand Lai, A. 1. IL, 1029 
Pat., 427, referred to ... ... ... ... 278 

Maharaj Plari Bam p. Sri Krishan Bam, I. L. B,, 49 AIL, 201, 
referred to ... ... ... ... ... 248 

Maharaja of IhmareH n. Bninkimuir Misir, I. L. B., 26 AIL, 611, 
referred to ... ... ... ... ... 677 

M.aharani of Burtiwan r. KriHlina Kamini Dasi, I. L. B., 14 OaL, 

865, referred to ... ... ... ... ... 701 

'Maina Bibi t?. Ohiutdhri Vakil Ahtnad, L L. B., 47 AIL, 250, followed 141, 

147 

Maine and New BninHwicd< Flectrical Iknvor Co. n. Alice 1^1, Hart, 

[1929] A. L. L, 1065, referrc<t to ... ... 167. 168 

Man Singh v, Kmperor, |19.3;i| A. L. ,T., .581, followed ... ... 641 

Mangat v. Biuirto, I. Ij. IL, 49 All., 203, Mlowad ... 29, 57 

Manohar OoMiesh n. Dnkor Mnnleipiility, I. L. B», 22 Bom., 289, 
apptwtnl ... .. ... ... ... ... 1004 

Manoralh Dna p, Ambika, I\a.nt Bose, 13 (k W. N., 588, reftn’ml to ... 895 
Marina Ammayi v, Sundayya, A. I, B., 1929 Mad., 432, folhjwod ... 282 
Main Ham r, Emperor, 73 Indian CaH<‘H, 338, distinguished ... 988 

Matungini Gupta tn Ham Uni ton lioy, 1. L. B., 19 CaL, 289, dis- 
tinguished ... ... ... ... 80, 58 

'Maung Po Ijou tn Alaung Ba On, A, I. B., 1925 Bang., Ill, mferrad 
to , ... " ... ... ... ... .... 814 

Maung Tun Hlaing v, LI. Aung Gvaw, A. I, K., 1980 Bang., 64, fol- 
lowed ... ... ’ .. ... ... 897 

Mehi Singh v, Mangal Khaxtdu, I. L, B,, 39 CaL, 157, referred to 814 
iCir Khan tJ. Sharfu, 74 Indian Casas, 577, dissented from 510 





s 



ft 


TABI-B OP 0ASB8 On'RO 

• F«ig«s 

Modiwlugu Purayyo ». Peroli Ymikiivumma. 17 M. L. .1.. 14, dis- 
approved — ••• — ••• 

Mohammed Abdnl Kader r. Pitiloy PlomiiiR niul Cn.. 1. Ij. H.. 6 

Rang., 291, referred to ... 70ri, TOD- 

Mohammad Ishaq ». 5!in<ii Bogimi, liil liidiim t'ases, Ifll, followotl 2H 
Mohammad Ismail ». Liyaqnt Htmaiii. (!'.«i2| A. Ti. J., 18fi. 

approved ••• *•* **• *** 

Mohamtnad Najaf ih Badri Haruin I'raBtid* (IU‘i91 A, Tj. d;. Him, ^ * 
applied **• 

MoBaminad Hhoaib Ehan a. Znih dahan Begaiiti L h. E*i f»0 AIL, 

423, followed ... ... ... ... 145, 14f 

Mohan lial r. Kali Charan, I, Ii. B., 411 All., TSB, referml to ... 529* 
Mohibullah e, Imami, L L. R.. 9 AIL, 220, referred to ... ... 7B:l 

Moniram Kolita v. Keri Kolitani, I. Ti. B.. 5 CaL, 776, referred to 81, 

41. 47 

Moonshee Biizloor Ruheeiu r. BluuntiooniuaHa Begum, 11 M<xi. f. A., 

551, referred to ... .. ... ... ... 767 

Muhammad Hayat Ha|i Mtihammad Hardur u, CnfoudAsioner 

Incomodai, T. Ih E., 12 Lah., 129, approved ... ... BUB 

Muhammad Husain e. Sheodarwhan Das, I A. Id. *1.. 176, referriHf to ,,, 868 

Muhammad Inamullah Khan r. Knralu Dim, I. la IL, 87 All., 428, 
distiuguiahed ... ... ... ... ... ISI: 

Muhammad Karim-ullah Khan t\ Amatii Begam, !. Ii, B., 17 AIL, 

98, not followed ... ... ... ... 145 

Muhammad Rahim tn Kmperor, 28 A. In .D, l;05IL di«Heuttid from ... 868 

Mnhhmiuad Bnafcam Ali Khan e. Mwahtaq Iliwiiin, I. h. Ii, 42 AIL, 

609, referred to ... ... ... ' ... 168. fi15, filT 

Muhammad Said Khan i?. Kunwar Darahiin Hingh, L li, Ii, 50 AIL, 

75, referred to ... ... ... ... ... 161 

Mukta Prasad o. Mahadeo Prasad, 1 .D. Ii. 8B AIL, 827, irferrtHl to 856 
Mula tJ. Partaby I. L. Ii, 82 All., 4B9, followed ... ... 29 

Mulcahy v. The Queen, L. R., S H, Ii, (Ii and Ir.), 806, rolerred to 1058 
Mumtaz Ali o. Kasim Ali, 11 A. L. d., 428. referred to 25t 

Municipal Corporation of Toronto r. Virgo, [18961 A, C., 88, reforred to 641 

Murari Ran r. Balavauth DikHhit, L ti, Ii, 16 Mai., 95,1. not 

followed ... ... ... ... I98* 

Murugayi r. Viramakali, I. L. E., 1 MatL, 226, raforrod to 81, 81 

Musa Imran o, Blmgwan Das, lOO Indian Casas, 646, approved 821, 

Musammat Allah Wasai u. Emperor, A I. B , P)26 Tiali., 12, referricl 
to . ... ... , ... ... . . m 

Musammat Bebee B^achun. o. Sheikh Hamid Hosiiln, 14 MoO'* L A*# 

877, referred to ... ... ... ... ... 145 

Musammat Barkan o. Emperor, A. I. B., 1928 I^ah,, B27, distinguiished 987 
Mnsamiaat Har.Piari o, Hi^the Lai, IS A. L. ,T., 1140, referred to ... 8fH 

Musammat jariut-ooDButool o. Hoseinea Begum, 11 Moo* L A., 194 » 
referred to ... ... ' ... ... IIS- 

Musammat dian o. Mst. Nadir Nisban, [1888] Funj. Eeo,. No. 6, 
referred to ... ... ... ... 686 

Musammat I'ilai e. Abdul Rahman, A. I. R., 1929 Oudh, 76, approved 895 

Musammat Saleh Bibi ». Bafi-.tJddin, [1889] Punl. Bee., No. 164, 
approved ... ... ... ... 760,767 

Musammat Suraj 8'ote a. Mst, Attar Kumari, I, L. R*, 1 Pat., 706, 
disapproved ... ... ... ... 85, 19- 

Muthoor^ Palliath e. Muthoora Palliath, I. L, R., 44 Mad*, 888, 
referred, to ... ... ... 21# 



TABLE OF CASES CITED 


XI. 


N 


Page 


Nafar Chandra Pal t?. Siddhartha Krishna, I. L. B.» 47 Cal., 974, 
approved ... ... ... ... ... 

Nafar Sardar v. Emperor, I. L. E., 60 Cal., 149, approved ... 988- 

Kagappa Pandyappa v. Badridas Shrikishan, A. I. E., 1980 Bom., 409, 
referred to ... ... 

Kagar i?. Khase, A. I. B., 1926 AIL, 440 followed ... ... 29 

Nanohand Shivchand, In re , I. L. E., 87 Bom., 866, referred to. . 1016' 

Nand Earn v, Bhopal Singh, I. L. E., 84 AIL, 692, not followed 269* 
Nanhelal v. Umrao Singh, [1931] A. L. J., 267, distinguished ... 699 

Nanjunda Chettiar v, Nallakaruppan Chettiar, A. I. E., 1928 Mad., 

496, referred to ... ... ... ... ... 624 

Nannhi Jan v, Bhuii, I. L. E., 30 Al^., 321, considered overruled 269, 271 
Narain Das Arora v. Haji Abdur Eahim, I. L. E., 47 Cal., 866, 
referred to ... ... ... ... ... 

Narain Prasad Nigani, In the matter of , I. L. B., 46 AIL, 128, 

referred to ... ... ... ... ... 369 

Narasimha Ayyangar tj. OfEcial Assignee of Madras, I. L. B., 64 Mad., 

163, approved ... ... ... ... *.* 917 

Narayan v. Yenkatacharya, I. L. B., 28 Bom., 408, referred to ... 677 
Narpat v. Janaka, 24 Oudh Cases, 11, approved ... 67, 69 

Nathe Singh v. Emperor, A. I, B., 1927 AIL, 829, followed ... 262. 
Nathu V. Kundan Lai, I. L. B., 33 AIL, 242, dissented from 16, 22 

Nathu Mai, In the matter of the petition of , I. L. B., 24 AIL, 

316, referred to ... ... ... ... ... 1988 

Nathu Bam v. Emperor, 16 A. L. J., 270, referred to ... ... 808 

Naulakhi Kunwar v, Jaikishan Singh, I. L, B., 40 AIL, 675, approved 67 

Navnitlal Ohabildas v. Scindia Steam Naviguio'i Co,, A, I. B., 1927 

Bom., 609; 29 Bom. L. B., 1362, distinguished ... ... 408' 

* Nawab Wazir Jahan Begam t?. Nawab Haidar Baza Khan, 10 Oudh 

Cases, 11, distinguished ... ... ... ... 767 

Neelaveni v, Narayana Beddi, T. L. B., 43 Mad., 94, referord to ... 448 
Niladri Sabu v, Mahant Chaturbbuj Das, 63 I. A., 263, referred to ... 4 

Nilkanth Balwant v, Satchidanand Vidya Narsinha, I. L. B,, 61 Bom., 

430, referred to ... ... ... 440, 442, 449, 461 

Nimbaji Tulsiram v, Vadia Yexikati, I, L. B., 16 Bom., 683, 
referred to ... ... ... ... ... 624 


o 


OMa K. Subbayyan d. Thoppai Muthayyan, 42 M. L. J., 71, 
approved ... ... ... ... ... 127’ 

Official Liquidators, Jaunpur Sugar Factory v. Behari md Co., un- 
reported (but see I. L, B,, S5 AIL, pp. 947—60), overruled; 

referred to ... ... ... ... 918, 948 

Orde V. Secretary of State for India, I. L. B., 40 AIL, 867, referred to 903 

P 


Padarath Tewari v, Baz Singh, 29 Indian Cases, 264, distinguished 208 
Palani G-oundan v. Official Beceiver of Coimbatore, L L. B., 

63 Mad., 288, followed ... ... ... 248 

Palaniappa Ohetty t?. Sreemath Devaaikamony, I. L. B*, 40 Mad., 

709, referred to ... ... ... ... 11, li 



TABLE OF OASES CITED 


Palanisami Pillai v. Sriiiivasarangachariai", 47 M, If. .1., 795, refarwd 
to ... ... 

Panna Lai e. Bhola Nath, I. Ij. R.. fi-l All., IS'i, iliaaiti'nwml ... 126 
Parekli Raachot «. Bai Vaklmt, I. h. 11., 11 Bnm., 119, rofci-rwl fo :v,l. .Tl. 65 
Parji e. Mangta, A. I. R., 1960 Lah., 1039. rrforml la ... 95, 60 

Partab Singh o. Bhnbutii Singh, 1. Ii. 11.. 95 Alt., 4S7. rrlcrrod tn ... 79B 
Pattikadaa Ummani n. Empnror, T. Ti. R., 20 Mad., 24.9, »lii<aj>tirov«i 70 
Paul n. IloliRon, 1. la H., I'l Cal.. 40. n-forml (« ... ... 714 

Pennmarli VaRanlaraYndit v. Hoddi StdiliaiKinii. 32 Indian Caw'* 

39, not followod' ... ... ... ■■■ ••• 200 

Phnl Kumari e. Ghanahyain Miara, I. L. ii., .''6 C’al,. 303, rnforrod 
to ... ... ... ... 

Pigot «. Ali Mahaininad Mandal, 1. Ij. R.. 48 ('al., .633, roh'rrt'd in ... 1088 
Pitchayya t). RaUamtnn, .A. I. Ii., 1939 Mad., 308, rcfovroit in ... 8.92 

Poornatmnthaihi n. Onjmlusvviimt O.layai', I. ti, :i., .''i Mad, iO*'. 

refniTod to ... ... ... • ■ • 41.'!, IT.) 

Prabh Dyal r. King-KiniH-ror, 119061 I'lmj. il<v. (I'll. .1 !, Kn. 49. 

approved ... ... ... ' ... ... 999 

Prlns Murray & Co., 3.9 Indiim ('bhi'h. 99.6, ndind on ... ... i'69 

Pngh r. AHhnloah Sim, T, Ti, 11., 8 I'at., MO. rnfom'd tn ... ... 701 

Punjab Akhlinrat ami l'rt'na Co. n. Ogilvin. 1, L. It . 7 l.nh., 179, 
dianppvoved ... ... ... ... ... 079 

Puran Lnl a, Hup Olmnd. I. 14. 11.. 6!! Ail. 778. i.-r..n<*il (n !7!. 379 

Pare Spirit Go. t>. Fowkr. S6 Q. B. 1)., 296, ditdinguiiihnd ... 213 


Qudrat-iin-nisaa Bibi v. Ahdnl llaahid, I. L. It, 48 All., 616, 
distinguished ... ... ... ... 788, 789 


•Queen v. Loutro, 9 App. Gas., 746, diBouaKod 


678, 689. 684, 580, 6B3 


Qugen V. Jageshur Porehad, 6 N. W. P., H. C. It, 66, diaai'Jilwl 
from ... ... ... ... ... 787 

Queen g. Lai Gumul, 2 N. W. F., H. C. R., 11, diaanutod from ... 787 
•Queen-Empress v. Ahmadi, I. L. B., 20 AIL, 264, rofnrrcd tn ... 1048 

•Queen-Empress o. Babvr Lai, I. L. R., 6 All., 6(51, anurnvnd and 

referred to ... ... ... ... 106, 464 

Queen-Empress o. Bankhandi, I. L, R., 15 All, 6, referred to ... 1049 

•Queen-Empress v. Gayadin, I. L. R., 4 All, 148, nvemiled ... 694 

Queen-Empress o. Girdhati Lai, I. L. R., 8 All, 668, diiwnled 
from ... ... ... 786, 787 

•Queen-Empress », Hargobind Singh, I. la R., 14 All, 243, dii- 
tinguished ... ... ... ... ... 888 

•Queen-Empress e. Hayfleld, 1. L. B., U All, 212, not aiftrovod ... 1047 
■Queen-Empress «. Jabanulla, I. L. B,, 23 Gal. 978, followod ... 841 

Queen-Empress v. Prag Dat. I. L. R., 20 All, 450, approved ... 094 

■Queen-Empress ». Robinson, I. L. R., 16 All, 212, ovomilod ... 694 

Queen-Empress v. Sabapati, I, L. R., 11 Mad., 411, followed ... 790 

•Queen-Empress o. Stanton, I. L. B., 14 All, 821, not approved ... 1047 
•Queen-Empress *. Taki Husain, 1. L. B., 7 All, 206, dietinguished ... 254 
-Quinn o. Leathern, [1901] A. 0., 495, referred to ... ... 957 


TABLE OE OASES CITED 


XIU 


B. 8. Kholkuta Ttikarain Knnbi, 110 Indian Cases, 524, referred to 624 

Eadha Kriabna v. Bam Narain, T. L. B., 5S AIL, 552, followed and 
approved ... ... ... 276, 797 

Badha Kunwar t\ Eeoii Singll, I. L. B., 88 AIL* 488, referred to ... 820 

Badha Mohan Batt t?. Abbas Ali Biswas, I. L. B., 53 AIL, 612, 
distinguished ... ... ... 171 

Baghubans Mani Singh t?. Mahabir Singh, L L. B., 28 AIL, 78, 
not approved ... ... ... - ... ... 781 

Baghubar Bai v. daij Baj, I. L. B., 34 AIL, 429, distinguished ... 492 
Baghunandan Prasad u. Qhulam Ala-ud-din Beg, I, B. B., 46 AIL, 

571, overruled ... ... ... ... 341, 3i4 

Bai Charan Bhuiya r. Debi Prosad Bhakat, A. I. E., 1022 Cal., 

28, relied on ... ... ... ... ... 228 

Bainford v. James Keith Sc Blackman Co., Ltd., [1905] 2 Ch., 147, 

applied ... ... ... ... ... 813 

Baj Bagluibar Singh u. Jai Indra Bahadur Singh, I. L. B., 42 AIL, 

158, distinguished ... . ... ... JISO, 852, 854 

Baja Anand Bao v. Kaindas Badurarn, T. 1^. B., 48 Cal,, 493, relied 
on ... ... ... ... ... ... <‘.8B 

Baja Shiva Prasad Singli t), llira Singh, 6 Pat. L. J., 478, dis- 
approved ... ... ... ... ,,, 213 

Bajagopala Naidn tn Bul)hnnnnal, I. L. B., 51 Mad., 291, followed 1*78 

Eajaratnam Tyer v. Halasyasundaram lyor, A. I. E., 192B Mad,, 521, 
referred to ... ... ... ... ... 832 

Bam Bharose in Eamman Ijal, I. L. B., 7 Luck., 500. followed . . 897 
Bam Chander u. Tej Singh, A. T, B., 1929 AIL, 906, approved . ... 894 

Bam Charan Sahu in Salik Bam Sahu, I. L. K, 52 AIL, 217, relied 
on ... ... ... ... ... ... 740 

Bam Bei v. Kishen Bei, 82 Indian Cases, 838, followed 29, 57 

Bam Bhan v. Prag Narain, 1. L. B., 44 AIL, 216, referred to *185 •\ \'2 

Bam Q-opal Mookerjee v. Samuel Masseyk, 8 Moo. I, A., 239, referred 
to ... ... ... ... ... ... 887 

Bamjas Agarwala in Guru Charan Sen, 14 C. W. N., 896, referred to 625 
Bam Kishun v, Lalta Singh, I. L. B,, 51 AIL, 346, referred to 352, 551 
Bam Lai u. Musammat Jwala, I. L. B., 8 Luck., 610, approved ... 59 

Bam Narain i?. Nihal Bingh, 87 Indian Cases, 804, distinguished ... 498 
Bam Prasad u. King-Bmperor, 10 A. L. J,, 462, referred to ... 115 

Bam Prasad Babu v. Mohan Lal Babu, A. I, B., 1923 Nag., 117, 
followed ... ... ... ... ... 282 

Bam Pratap Singh in Lal Bahadur Singh, 100 Indian Oases, 597, 
disapproved ... ... ... ... ... 206 

Bamrup Bas u, Mohunt Bhiyaram Bas, 14 C. W. N., 982, referred to 278 
Bam Saran Bas v, Bhagwat Prasad, I. L. B., 51 AIL, 4ll, referred to 977 
Bam Sarup u, Gaya Prasad, I. L. B., 48 AIL, 176, relied on ... 260 

Bamanatlian Pillai v, Boraiswami Aiyangar, I. L. B., 48 Mad,, 826, 
referred to ... ... ... ... ... 551 

Bamasami in Streeramulu Chetti, I. L. B., 19 Mad,, 149, referred 
to ... ... ... ... ... 916,959 

Bamaswami Goundan v. Muthu Velappa Goimder, I. L. R., 46 Mad., 

586, distinguished ... ... ... ...1011, 1015 1061 



mniM chHm citeii 


Bamaitt AH Khan tJ» AfifhaH f» li. Bm All. fnllnW'w! I4S 

Bangasami Goiimltn t. MaeKiapi^a C1mintlrn» !'. Ti. li.* 4*J Mndi,, 

referred feo .«* »*. *.* «», Ill 

Hani Aiiand Knnwar in Cnnrt of Warda* fi. IL» Cl C'alM 

referred to .** ESI 

Hanjit in Badha liani, I. h, AIL* 4BL Mlmnnl til. 8f 

Banodip Siogh in Parmeahwar Praaatl. !. !i. IL* -IT AIL* lAA* reforroti 
to ... ... ... ... Ilf 

Basul Johan Begum v. Bam Burun Singh* '!. fj, 11.* tt CaL.» Aftll, 
disapproved ... ... ... ... m, U 

Battan Ohand a, Sri TImknr Bam Kiahan .Mnrfirji. til A, li, IIT* 
refomKl to ... ... ' ... ... f 

Baferenee under Art I of t.B?IL T. Ii. Ii» IT AIL* r>5. rolrrr«Hl Co ... IBS- 

Beferaneo under the (’onrt Fora Art. L li. II.. |H AIL» IHtL referred to S3f 

Boferanee under Stamp Art, l\ Ti. B., ti Afad.* ITin referred Co ... 4SIL 

Beferonco under Stamp Art, Herthm 4A, I. K B,. II Mad.. Mil. dia^ 

mro\U ... ... ... ^ ... |g| 

Befareneo uiuler Stamp Art, i^ertion Ai, P li, li* S MmL, S* 

referred to ... ... ... ... ,,, ... 4 g| 

Beferred i'ase No. I of 1HT«, f. B.* | AlioL, 111:1, referred Co 4Si 

Bex I). B!i‘?Hae, 4 East, 171, referred to ,,, .. Idf. 

Bisal Singh ». Faqlra Bingh, 1. h, li, BM All., ICW, referred Co ... Ill 

Bobert Fiselver rn SaoreCary of State for Indm, I, li, B,, MinL, 

370, referred to ... 

Bohan Pal tn Colloetor of Ktah, I. li, fit All.. 7il5. «ppr*OTil IWII. min 

Bup Kishore 0 . (Mleetor of Ftah.. f, I, B.. m AIL. IIA. dfe. 

tmguished ... ^ 


S. B, Jaya Kao «, Venkatanarayana CheHv, ill liiiftiin Vmm, IliS. 
approved ... ' ... * ,,, fHi 

Saadatmand Khan o. ?hu! Kuar. I, U B., m AIL, 4li, referred lo 638 
Sabur Bibi o. Ismail Shaikh, L P. B., 61 CiiL, lil, nol followed 146, 14f 
Sachit 1?. Budhua Knar, 1. P. E., 8 AIL, 4‘JIL referred Co Bill 

Sahu Bam Chandra tn Bhup Singh, I. U B., 311 AIL. 487. refetred m .. m 
Salig Bam Misie rn Paohhman l)a«, I, P. B., fill AIL. 311, referred 

^ .»* .» ... tl77 

Sankaralinga Mudaihr Nsrayaui Mmlallmr, A. I. li, Itifl Mad,, 

603, approved ... ... gO# 

Sankaralinga Nadan e. Bajeswara Borai, I, P, |i* ni MioL, 3HIL 
■ referred to ... ... gild 

S'antala Bewa o, Badaswad Dasi, I. P. 60 CiL, fif, disapproved SB, 

40, 66' 

fianyasi Charan Mandal' e. Krishnadhan Banerji, I. P, II. , 49 Cal, 

660, referred to ... 

Batdami Hamid Kaur c. Court of Wards, 188 Indian“Oa*«», H 

332 

SarjTi Miera «. Ghulam Husain, $8 Indian Oases, 87, fotloweil ... 49i 

eaiTothama Eao «. Chairman, Municipal Connoil, I. L. R., 47 Mad., 
aoo, msapproToa ... ^ 


TABLE OF CASES CITED 


XP 
Pajje 

Sashi Bhuslian Sarbadhicary, In re »» I. L. R., AIL, 95, 

referred to ,,, ... 161 

Scarf D. Jardine, [1882] 7 A. G., 846, referred to ... ... 741 

Secretary of State for India Chellikani Baina Bao, I. L. B., 

39 Mad., 617, followed ... ... ... ... 214 

Secretary of State for India v* Hindusthan Co-operative Insurance 

Society, I. Xj. B,, 69 Cal., 66, referred to ... ... 802' 

Sevak Jerancliod Bliogilal v. Dakore Temple Committee, 23 A. L, J., 

666, explained and distinguished ... ... 329, 381 

Shankar Sahai o. Bechu Bam, I. L. R., 47 AIL, 381, approved 16, 22-’ 

Sharif Ahmad r. Qabnl Singh, I. L, B., 43 AIL, 497, followed and 

referred to ... ... ... ... 262, 858, 860 

Sharpington v. Fulham Guardians, [1904] 2 Ch., 449, applied ... 1005 ■ 
Sheikh Nasnr t?. Emperor, I. L. B., 37 CaL, 122, approved ... 120 
Sheo Prasad t;. Naraini Bai, I. L. B., *48 AIL, 468, disapproved 999, 1000’ 

Sheonandan Prasad Singh v, King-Emperor, 3 Pat. L. J., 681, 

referred to ... ... ... ... ... ... 1088* 

Sheoraj Singh v, Plmlbasa Kner, A. I. R., 192fr Oudli, 561, dis^ 
approved ... ... ... ... ... 322 

Hhiam Lai t). Koerpal, A, L IL, 1925 AIL, 1711, distinguished ... 899 

Shiam Sarup tn Nand Bam, T. L. XL, 43 AIL, 655, relied on ... 508 

Shibba Mai tJ. Bup Narain, 1. L. 'H., 10 Lah., 132, approved ... 882’ 

Shirekuli Timapa v. Mahablya, L L. B., 10 Bom., 435, disapproved 843 

Shri Prakaah Singh r. Allalmluid Bank, 1. L. B., 3 lAiek., 684, reft^rred 

to ... ... ... ... ... ... 39(> ' 

Shuja-ud-din Ahmad v. Emperor, 20 A. L. J., 662, dissented from 786 

Sita Earn Duho tj. Earn Sundar Prasad, I. L. B., 60 All., 813, 

followed ... ... ... ... ... 178' 

Sitarainayya r. A^ankataramanna, I. li. B., .11 Mad., 373, refiuTad to 677 

Smith V. Guueshee Lai, 8 N.-W. P. H. C. B., 88, ovarrnled 681, 686 

Sri Krishan Das t?, Nathn Bam, I. L. B., 49 AIL, 149, referred to ... 161 

Stamp Beference from the Board of Bavenuo, T. L. B., 16 AIL, 182, 
disapproved ... ... ... ... ... 681 

Strand Wood Co., In re , [1904] 2 Ch., 1, followed ... ... 262 

Stringer’s Case, L. B., 4 Ch. App., 476, teferrad to ... 921, 939' 

Snba Bibi t?. Balgobind Das, I. L. XL, 8 AIL, 17B, referred to ... 269 

Subba Bao v. Bama Bao, I. L. B., 40 Mad., 291, follow'ed ... 828. 

Snbrahmania Ayyar v, King-hhuparor, I. L. R., 26 Mad., 61, 
discussed ... ... ... ... ... 311' 

Subramania Ayyar t?. Sabapathy Aiyar, I. L, B., 61 Mad., 361, 
referred to ... ... ... ... 288, 296 

Snkhdeo Bass v. Bito Singh, 89 Indian Casas, 763, referred to ... 226- 
Sukhraj Singh tj. Emperor, A. I, B„ 1927 AIL, 834, followed ... 262’ 

Suknmari Debi u. Mngneeram Bhanger k Oo., I, L, B., 64 CaL, 1, 

referred to ... ... ... ... ... 847 

Snmitra Devi d, Hazari Lai, I. L. B., 62 AIL, 927, referred to ... 218- 

Sundayee Ammal v. Krishnan Chetti, I. L. B., 61 Mad., 868, 

approved ... ... ... ... ... ... 610- 

Sura jmani a. Babi Nath Ojha, I. L. B., 80 AIL, 84, referred to ... 67 

Saranjan Singh v. Bam Bahai Lai, I. L. B., 86 AIL, 682 referred to 82T 






TXniM OF 0ABF8 CI’rKO 


Nath Banerjt'a ©. BMetary of Stato for lotlia itt Oonficili 
M 0. W. N.j 545, apivrovod .»* JHB 

Bwan Tee ii. Ma Ngwe» Ijidiaii Gaae«, IKIO, diwiiiprovod 730 

T ' 

Tara Chand a, Champi, I. L. E,, 46 Ail., 767, relied m\ 226, Ml 

'Tara Proaad Laha ti, Bioparor, I, Ii. B., 30 Cah, 010, relied m 878 
Tarkeshwar r. Kalka Fathak, A. I. B., 1927 All, Ml, referred in 663 

Thahir Prasad e. Fakir-tillah, T. L. B., 17 All, 106, referred to ho.I 

Tilak Chandra Barkar «). Baisagomolf, L 1 j. K., 23 Gal, 502, «|»prt>ved HID 

Toshanpal Bingh e, DiHiriet Fudge of Agra, I, Ij. 11, 51 All, 386, 
referred to ... ... ... 677 

"Totarain Gliunnilalahet. e, Chhotu Afutiriyimhet, A. 1. E,* 1923 Botiu* 

299, not approved ... ... ... 201 

Trimbak Narayan n, Bamehaiidra Haraiugrao, I. |j. H,, 23 Bom., 

723, distinguished ... ... ... tOi 

Trimbak Bavji t?. Nana, T. L. B., 10 Bom., 501, followed ... IB4 

Tukaram Bhat th (langnram Mulehand, L 1<. 11, M Bom., 451, 
referred to "... ... ... ... 677 

'Tula Bam t\ Tulslu Bam, 1. L, H., 42 All, 559, diatinguinhed 111, 23 

n 

TJnion BaiiU, Alltihalmil, l.tii., tn ttir miitifr of . J, I.. H.. 17 AU., 
fiOl), fnlknvi'il; (>vcrnil(.il ; rofcri'i’il to ... I’ift. Vtin, «i(5, \m, IMW 

Y 

V. B. A. B. M. Fimi ti. Mauiiu 11«, Kyin, A. t. IS,, JIM? i*. C., 

287, followed ... ... ... ,,, 370 

Veerappa Naidu 0. Avtulayaramnl, I. I,. R., 'IH Ma<l.. 2(12, rt’ffrro.l lo 814 
Vellai Nachiar ». Meiyappa ChcHy, «() Imliiin riisfrt. BRi, Rpt'fnvatl ... CM 
Venlsatanarayana Pillai 0. Subbamitial, I. L, R., !)8 Mad., 4«1, roforrts.I 

to - - ... ... ... ... mia 

Venkatarama Aiyar 0. Saniinatba Aiyar, I. L. R., 38 Mad., 707, 

relied on ... ... ... ... ... ... 40*2 

Venkatasubbu 0. Appusundram, I. L. R.. 17 Mad., 03, followed ... 982 
■Vithu V. Q-ovinda, I, L, E., 29 Bom., 321, diaaented from 88, 46, B5 

Vitta Tayatamma v. Chatakoadu Sivayya, I. L. R., 41 Mad,, 1078, 

to 84 , 46, 68 

w 

Ward AH Khan e. Sakhawat All Khan, 16 Oudh Caaea, 197, referrol 
to and not followed ... ... ... 750, 7g4, 780 

Wallace, In re , L. B„ 1 P. 0., 988, explained and diatinguialw'd 180 

Waterhonae v. Jamieaon, 9 H. L. So., 20, refwrml to ... ... 980 

Wilayat Husain.e. Allah Eakhi, I. L, E., 2 All., 881, diaapprovcd ... 764 
Willa «. Bridge, 18 L. J. Exch., 884, referred to ... 486 

Y 

Tudhiahtir Lai «. Eateh Singh, 1. L. R., 61 All., 901, approved ... 894 


THE 

INDIAN LAW REPORTS 

ALLAHABAD SERIES 


FULL BENCH 


Before Sir Shah Muhammad Sulaiman, Chief Justice, w 
Sir Lai Copal Mukerfi and Mr. Justice King 

. AMEEJ SINGtH and others (Plaintiffs') v. SHAMBHU 1932 
SINGH AND OTHERS (DEFENDANTS)* ^ 

Hindu law — Joint family property — Alienation — Mortgage for 
payment of a pre-emption decree — Acquisition of new 
property — Legal necessity — '‘Benefit to the estate " — 

Whether benefit of a defensive nature onhi is meant. 

Two brothers, who were the adult members of a joint Hindu 
family, mortgaged the family property in order to raise money 
for payment on a decree obtained by them for pre-empting 
some other property. A suit to enforce the mortgage was 
brought against one brother and the minor sons of the other 
brother who had died. The question was whether the mort- 
gage was justified by Hindu law and binding on the family 
property. The findings were that the acquisition of the new 
property, by borrowed money, was not justified by legal neces- 
sity and was not for the benefit of the family and the family 
estate. Held, by the Full Bench, that the mortgage was not 
binding on the joint family property. 

No question of antecedent debt arose in the case, as money 
which is payable on a decree for pre-emption is not a debt 
at all. 

On the question as to whether and how far a mortgage of 
joint^ family property^ by the manager, for the purpose of 
acquisition of new property, is justifiable on the ground that 
such acquisition is for the benefit of the estate, Held — 

Per SuMiMAN, C. J. — ^Where the acquisition of the new 
property was not sMculative, but in the best interests of the 
family and for its ^benefit as well as for the benefiit of the 


_* First .Appeal No. 601 of 1928, fro a a decree of Oiiaru Deb Banarji, 
Subordinate Judge of Azatngarh, dated the 12th of June, 1*928. 
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1932 family estate, whieli an onlimiry pru<ic'nl niai\iifr<>r would 

AMaw it would ho upon to a oourt lo h<.ld lhn( ih<‘ Inmaao- 

«• tion is binding on the otlior tuotnhorM td Uu' lam.iy . t'voii tiiough 
it is the raising of a ban on a ntoriga},'.' of family la-oporty for 
the sake of satisfying a pro-oinption tloona'. 'I’lio <pioslion is 
in all cases a mixed question of law and fact, and ilu^ answer 
to it must depend on the B|)oeial eironinstnma’s of eacdi case. 
The authority of Jngat NaraiH'n ease (H has not In'en shaken 
by the Privy Council decision in Ih'tutrrx lUniU mm (21, 

Per Mokrimi, J. — The law relating to the power of the 
manager of a joint Hindu family to make alii'uutions (d the 
family property, as laid down hy the Privy rouneil in 
Thimmnan Perfiand'.^ ease (T. is tiu' same law as is laid down 
in verses 27 to 29 of ohapler H sindion 1. of the Mitakshara. 
The right interpretation of th<* phrasi' “hiUietit of the e.sfaie”, 
used by the Privy Council in the jmhrment in that easi', must 
he that the benefit, is to be of the same nature as the illus- 
trations thereof given in that jiidgment, i.e. ili(> benelit is to be 
of a protective or defensivo cliuracter, by way of removing a 
pressure nr averting a danger tlireatening the estate: and this 
interpretation would be in accordance with the Mitakshara, and 
also in consonance with tho law ns stattnl in Ihij Nnrnin's 
case (4). Thor© is nothing to indieute tbirt the Privy Connell 
was contemplating any case in which beiu'fit was to be con- 
ferred by aMing more property to the family, by alienating 
or by mortgaging the existing property. The decision of the 
Privy Council Benares Bank case (21 has entirely destroyed 
the authority of Jagat Narain's case H). 


Per King, J. — ^There can bo circumstances in whicli the 
acquisition of new property, by pre-emption or otherwise, can 
be held to be justified by legal necessity. Also, in certain 
circumstances it may be held that such acquisition was a bene- 
ficial and prudent act such as would justify a mortgage of 
joint family property by the manager. But the facts showing 
that the transaction was beneficial and prudent must Vie 
proved; the acquisition of new property, with money raised 
upon a mortgage, need not necessarily ho of benefit to the 
estate. In view of the findings in the present case, the ques- 
tion did not arise as to whether the expression “for the bene- 
fi.t of the estate" nsed in Hunooinan Per, mud's case (3) 
should be given a very restricted ;^meaning so ns to 
®Ppiy oiiiy to transactions of a “defensive” nature. Tlie 


(1) (1928) 1 . L. R.. 80 AIL, 909. 
(3) (1866) 6 M 00 .I.A., 39Sj 


(2) (1982) I.L.R., 84 All., 804. 
(4) (1928) IX.R.;40 All., 98. 
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.{OitltcH'il'y ivf Kiu'iUii\H cm^ro (I) Iims nol', }^l»ake:n !)Y' 

ilio Privv 0<anu*il ih‘ri;ann in Ih^i^ares Bunk mm (2\ 

\v;n; rrlVroMl lyv llio Divisioii Beneli iicaring 
it <(> a k'uii ik'nnh. The follow iiig was tlu' relVaTiiig 
on lor : - 

H r i . \ i M A \ , r , J . . a ud \ i a * k o . ,1 . : a plain ti ITs' 
{tppi'al arisinn^ o\\\ <d' a suit for sale on ilie basis of a niorinage 
dtaa! c'vrcntrd by Ihn fallK'i of dnfondants Nos. 1 to d JUid hv 
d{‘r«aul;!ol No. !. 

It apponrs that I bo cxconlarifs o!>ininod a pnvoinption dod'ee 
(‘ffuddiona! on pavuuuif of Ivs.d.niKX l^tuyv appoar to have 
luul ]?s.1dHK) in I heir bands but stood in noed of borrowing 
an addiliofud sum of ItsdijitH) in ordor io do|>osit tlio doorolal 
attiounf. Bids aUhnml was Ivorrowod inidor the raortgago diM'd 
in Htiit. wbolo atnounf was doj>osib\! and possession of 

the [na^a'nrojrsi propr'rlv was talcem This pro|)erty is in tlie 
possession of tho dofanilants. 

Tbo dobrndants pb .nb'd that tbo niorigage deed was w’itliont 
legal neressiiy and was ni>t binding on ihe ntbor members of 


1032 


Am:KK, 1 SlNdET' 
V. 

HiiAr.'.miiT 

SiN(ai. 


the fiunily. 

The bsarncal Hnbordinaie dodge follmving twr) east^s of this 
Court has brbi that it is not otien to a father governtsl by the 
iMiiakshara law f<v ettetmdua* joint afu*estral property to Jiequire 
lUHa'ssarv ftnult; fo pOMuiipt rdluu’ properties^ and luis also 
held that it eainud b^ argued that there is a. benefit by the 
loam fiecauisc* futrebase trv |rrt‘-emidion l\v borrowing irioney 
IB no benefit to tlu^ (‘state. In the view tliat there is “no legal 
tieeessity and no hemdit of the estade'* he has held that the 
loan (amrud- he hinding on tlio joint nneestnil property. There 
is no doul)l that his tinding is nuiinly influenced by the rulings 
whitdi lu' has (pioted. 

*“rhe point tirged in ap|ieal is that the money horrowed by 
the fat inn* to pay the' ainormt due under tlio pre-emption 
decree justified tlu> alic'iudion of ilie joint ancestral property 
as the transa<*lion was for iiie benefit of the estate and has in 
etTcct henefifed the family; and lliat the defendants cannot 
keep ihe property so acajuired and yet rcjuidiate tlie Itian taken 
for its aetjuisitiom 

Bn this point tfuan is a clear c*onflict. of opinion between the 
dee.isiouH in Natlin \\ Kmnhtn Lai (111 and KnpUdeo v, Thahar 
Pramd (4) on tlu' one hand, and Bhankur Bahai v. Beahu lUrni 
(f)) Huti hlslirn Bahai v. IhuihunaiM Sin(th (6) on the olluT 

(i) (if» 2 H) r>o ah. mni m (iw) 54 ah, 564. 

(3) (mi)) 33 AH, 24 H (4) (HUS) LL,K., 30 AH, IL 

(5) (UI25) T.L.It, 47 AH, 3B1. (6) (1928) TX.B., 51 AH, 473. 
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antliorify of Jaijaf Kttrahi\H eiiBo (1) lias nol heen Hlaiki'ii by 

ilu' Privy (‘otnual dorisinn in Bvvarc,^ Bank ca^e (2). Aivmi^rFiNc 

Thii" was rcdnrnal by tl)e Division Bnnch, iMairiiig 
i(. it) a bbill ikaiolL TIk^ following was tlio nrfi'rring Sinoh. 
ordtB' - 

Kioaimax, (\ .1., and Vt)rNto tl.:— T is a plainiilTs’ 

appt'al arising* tad of a stui for salo on the basis of a inorlyage 
tlt'tal twt'enita! Iw the faibei of (it'ft'ndnntB Nor. 1 to B and !>v 
<!ofVndanl No. I. 

It appears Had iht' exetadauis t>!>lainecl a pr(veiTi|)iion decree 
tMaidlPonnl on paviot'ol of !{sdbO(KL *^rtiey appear to ba,ve 
had !\'s.l.Of)() in Ihtdr hands hut siood in need of borrowing 
an atldilional stnn of I\s.2,(K)0 in ordta* to deposit Hie deereial 
atnouni. Hliis lOnount was borrowed iitHler (lie tnorigage deed 
in snii. Hdie whole aniounf was deposilt^^d and possession of 
the pre-einplf'd pi'opeHy was laken. This pro|>erty is in the 
possession tif the thdVntlanls. 

The dertnuluids phvnleti that flu' inorlgage deed wais w^iHiout 
legal nta’('ssilv and was not hiialing on (he oilier merobers of 
the family. 

The learned Ru!)t)rdin;dt' Judge following two eases of tbis 
Pond has ludtl that it is not opcm to a. father goviM'ued by the 
“Mitaksbara law to taunnnber joint- nneesf.ral property to acquire 
necessary funds to pre-empt ollnu' properties^ and has also 
held tliat it cauiimt bt' argtu'd that tliore is a benefit; by the 
loaiL fiecanse fairehasc' by pn^Aaiiption by borrowing money 
is no betiefd to Ifm estate. In tlie view tliat there la ‘*no legal 
tiecessity and no benefit of the esfafo** lie Ime held that the 
loan cannot he hinding iUi tlm joint ancestral property. There 
is no dnuhl that his finding is mainly influenced by the rulings 
wliich he has cpioted. 

The point urged in appeal is tlia.t ilia money borrowed by 
tbo father to fiity ilm amount due under the pre-emption 
decree jiiHtificHl the alienation of the joint ancestral property 
as the tra-nsaction warn for the benefit of the estate and has in 
effect benefited the family; and 'tlmt the defendants cannot 
keep the property so acapiinul and yet repudiate the loan taken 
for its accpiisiiion. 

On tins point there is a clear (*onflict of opinion between the 
(hxusions in Nitlhu v. Ktindan Lai (.1) and Kapildeo v, Thakuf 
Pramd (4) on t!ie one hamU and Bhankar Bahai v, Beehu Ram 
(B) lual Ki.Hlirn Sahai v. Hayhumith Singh (6) on the otbot ■ - 

(D {ioas) LLaL,ll0All, (2) (1081) IX.K., MAIL, §64. 

(. 1 ) (unen T.L;ii, n ah.* 242. ( 4 ) (itis) ix.b., ae ah, r/, 
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swiilK'i'il v of fUlijiit- oiw' (1) Ima not been Rhaken by 

the frivy (kniiU'il ibxnsion in Bcniirrs Bank case (2). Amhim FiaaBr 

'riii!-. \vas ri'iVrn'd hy ilin Division Bench liearing 
il, to ii b'lill I'l'iicli. Dlu' following was the referring s>n«h. 
order : - - 

Btti.AUiAN, ('. .T,. und VoWNO. J. : — This is a plaintiffs’ 
appeal arising (nif of a suit for Rale on the baBis of a mortgage 
deed eNeenti'i! by tlie falhei of defendantB Noa. 1 to :$ and !>v 
defendnni' No. 4. 

It appoara that the escentantH obtained a pre-emption decree 
fiMidii ional on pavinent of Hs.d.bOO. They appear to have 
had Hs.I.dnn in their bands btd. stood in need of borrowing 
an additional snrn of Hs.2,0(Kl in order to deposit the decretal 
amount. I'hi.s amount wa,s borrowed imder tlie mortgage deed 
in anit. d'he wlude amouni was deposited and ^wssession of 
the pre-enifited property warn taken. Tina properly ia in the 
IWBBeaaion of the defendants. 

The defi'iulanfs pleaded that the mortgage deed was wdthont 
legal necessity and was not binding on the other members of 
the family. 

The learned Buhnrdinnto .fudge following two caaea of this 
■Court has lield that it is not open to a father govtsrned by the 
Mitakahnra law to encumber joint nnceatral properly to acquire 
neceaaary funds to pre-empt <ither proportiea, and haa also 
held that it <'nuiu)t be argued that there is a benefit by the 
loan, because purchase hy pre-emption by borrowing money 
is no benefit to the estate, tn the view that there is “no legal 
necessity and no benefit of tlie estate" he has held that the 
loan cannot be binding on the joint ancestral property. There 
is no doubt that his finding is mainly influenced by the rulings 
which he has quoted. 

The point urged in appeal is that the money borrowed by 
the father to pay the amount due under the pre-emption 
decree justified the alienation of the joint ancestral property 
as the transaction was for the benefit of the estate and has in 
effect benofited the family; and^hat the defendants cannot 
keep the property so acquired and yet repudiate the loan taken 

for its aetjuisition. ' 

On this point there is a clear conflict of opinion between Jihe 
dtioisions in Nnthu v. Knndan Lai (8) and Kapildoo v.Thmwr 
Pranad (4) on the one hand, and Shankar Sahai v. Bamu mm 
•(6) and Khhm Sahai v. Rttgkamtit Singh (6) on the other 

(lHI02ai I.L.lt.. CO AH., MS. (S) (1088) I.L.R.» 8* AU'« . 

3 mo ixjl w aH:: ms. 4 . 

(81 hossi LL.R.. 47 All.. 881. Wi (1088) 81 AU., 478. 


1038) I.L.R., 47 AIL. 881. 


10S8j^,lLR.,8lAH.,|.78. 
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fttiilinrilv of Jiujal Siiriiiii'K onw' (1) lias not heon sluikon by 
tin' l’riv\ I'oinu-il ilooi'ijnn in Bniarm Bank case (2). / 

This cast' was n'h'rnHi tiy llu' Division Bench lieai’ing 
ii hi a h'nil i'-cncli. Tlu' following was the refei-ring 
ord('r ; - - 

SeiiAiMAV. r. •!.. anti VoUNii. J. -Tliis is a plaintifi's’ 
a,|>l'<'al arising oiil of a suit for sale on the basis of a niorigage 
(Uvd ('Vt'culi'i! I'Y tlic falhei of tlcfeiulants Nos. 1 to :! aiul ir, 
tlefetulnnt No. 1. 

It appenra that flic oxceutimls obtained a pre-em])tioTi decree 
coiui'tional on f<avnicnt of Hs.h.OOO. They appear to have 
had Hs.I.Odh in their haiais hut stood in need of borrowing 
an additional sunt of Us.ttTtM') in order to di'posit tlie decretal 
amount, 'rids anunint was borrowed under the mortgage deed 
in suit. 'I'he wlmh' amotml was depi'siletl and possession of 
the pre-mnptf'.I ]iroperty was iakmi. This jiroperty is in the 
{lossession of the defetulants. 

Tlie defendants pleaded that the morlgage deed was without 
legal necessity and was not hinding on the other members of 
the family. 

The learned Ruhordinate Judge following two cases of this 
Cotirt has htdd that it is not open to a father goviwned liy the 
Mitftkshara law to eiieumher joint ancestral property to acquire 
necessary funds to pre-empt other jiroperties, and has also 
hold that it cannot he argued that there is a benefit by the 
loan, hecanse purchase by pre-emption by borrowing money 
is no baneftt to the estate. In the view that there is “no legal 
necessity and tin benefit of the oatate" he has held that the 
loan cannot be binding on the joint ancestral property. There 
is no doubt tlint his finding is tnainly influenced by the nilings 
which ho has (pmted. 

The point urged in appeal is that the money borrowed by 
the father to pay the amount duo under the pre-emption 
decree justifiad th© alienation of the joint ancestral property 
as the traDsnetion was for tiio benefit of the estate and has in 
effect bancfitod the family; and\hat the defendants cannot 
keep the property so acquired and yet repudiate the loan taken 
for its acquisitioti. 

On this point there is a clear conflict of opinion between the 
decisions in Nalhu v. Kundati Lai (11) and Kapilieo v. Thaknr 
Premd (4) on the one hand, and Shankar Sakai v. Bechu Bam 
■m and KMim Salmi v. Haghunath Singh (6) on the other 

(3) nOiO) LL.R., »3 AIL, 242, 4} (191») 30 All., 17. 

(S) h 024 LL.R., 47 All., 381. (6) uMS) I.LJR., 61 All., ,478. 
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«« hand. The ease relied o„ ie the laei; 

.1^4. Slinah v. .K/i^/ra/t Snujh (iK utn^n 

in the case of' UaUan Chand v. .s'rf Thalan 


doubted m tne case u., ^ 

s™h; Mumrji (2) and ov^tu od <"> ono jk . 


SlNOH> 


P, S('ii, for (ho appol- 


:;;,a^'N«.at-n ;. MatJmra Da.^- Ch. Tbo .-ns,. H' 
y, Mahant Chaturbhuj Da,s (4) is ahu n4 -d oi'on 
of the plaintiffs as showing that a boiudit is .suf a a n » vi 
if there were no legal E6cesBiti\% 

We think that there is a conHiot of opinion whioh ivquiros 
to be set at rest one way or the other. Wo lu-oonlingly diroot 
the case to be laid before the Chief Jnstioo lor the ca.nstiindoii 
of a larger Bench.'' 

Messrs. P. L. Barter ji and H. 

Tants. 

No one appeared for the respondents. 

MUKER.TI, J. :— This case has been refern-d to the Full 
Bench. The tacts brieily are as follows. 'I'wo brothers. 
Tnlshi Prasad Singh and Deonath Singh, brought a suit 
for pre-emption, being suit No. 140 of 1017, ugninst 
Tilakdhari Singh and others, ddie snit was deenuHl on 
condition of payment of Ks. 0,000 aa the pnreliaae money 
to the vendees. The brothers had no money except a 
sum of Es.1,000 and they raised the btilanoe of 
Es.2,000 by mortgaging their ancestral pro{)orty to 
some of the plaintiffs and predecessors of others in the 
snit out of which this appeal has arisen. Tnlshi Prasad 
Singh having died, the present suit has been brought 
against his sons and Deonath Singh to recover the money 

by sale of the property hypothecated. ^ . it t i * 

The defendants Nos. 1 to 3 are the minor .sons of iulshi 
Prasad Singh and their case is that for the purpoaea of 
paying the price of a pre-empted pro[)erty their father or 
their uncle were not anthoriml by the Hindu law to 
mortgage the joint family ])roperty and, tlu'ri'fore, (he 
suit must fail'. 

The learned Subordinate Judge who heard the auu 
agreed to this contention and dismiaKcd the suit, so fur 


(l) (1928) I.L.R., 60 All., 776. 
(3) (1928) I.LR.,60All.,969. 


(2) (1928) 26 A.L.J.. 777. 

(4) (1926) 88 T.A. m (2«1. tttl). 
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as it Wits for (Mtforecmt'iit of tlie movigagt:': but lio gave __ 
a .siiiipl(> niont'y tit'eree against l^eoiiatli Bingli on foot of Amui:,! sreon 
the pt'i'sonal eovenanl eontairied in the inortgage bond. SnAMmiu 

Deonafh Sisigh l)as not apj»ea]ed. Idle plaintiffs have 
fill'd (Ills appeal and they contend tliat the nioiigage was 
a prudent and henelieial one and should be uplield. 

'Phi'iv was another plea taken that the sons eould not 
both retain the beni'tit aeipiired with the plaintiffs’ 
nioni'v and at the same time refu.se to )iav the sauie. 

This plea cannot he sidisfantiated on facts, ft afipears 
from the written stateiiu'nt of Deonalh Singh, and there 
is no evidence to the contrary, that the propi'rty ac(|viired 
by pre-{’m|)tion has bi'cn lost to the family because of a 
suit hroughi by a minor nu'mber of the family of the 
vendors. The appeal came up for hearing before tw'o 
learned dudges of this (’ourt, and having regard to the 
eonflii't of decisions on the question of the powers of the 
manager of a Hindu family to raiw money on the security 
of joint family properly for tlu' pureliast' of new property, 
they referred the whoh' case to a larger Bench. 

The view which T have taken of the manager’s 
authority to raise moiu'y in the circumstances stated 
above is eontnined in the judgment in K'lfthcn Snhai v. 
Raghn/iath Singh (1) and In.'^pedor Singh v. Kharah 
Singh (2). As tlie point has been referred to a larger 
Bench so that the law on the point may be settled, T 
think it ni'ci'Ssary for nu' to discuss the entire law on the 
point. 

’^t’o get hold of the fu-inciple on wliich the appeal is to 
he decided, we must look to tlie Hindu law; for the 
question is one of Hindu law and Hindu law alone. The 
constitution of a Hindu family with property and the 
powers of the father or the manager to mortgage the 
family property have been dealt wdth and stated by 
"Vijnaneshwar in his book, tbe Mitakshara. I shall read 
the statenumt of the law made by Vijnaneshwar from 
the translation of Colehrooke. • ' 

(1) (1928) I.L.R.. 61 All., 473. (2) (1928) IX.R., 60 AH., 776. 
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1932 In part II, cluipter I, !. par.^rai.!. ‘iT 

— 1 Vinvmo^hwar sava : “Tlicreloiv li a -‘''fi'’'! P"int 

tint nronertv in tiu' paternai or aiu-t'slial (lo.uai p.i.di 

SHA.MBHIT ‘ , li’iN indinH U- 

S«®-' tal) estate is by birth, aithouiAb tlu> bn h< ^ Im ’ nua n 

dent power in the disposal ol olhHls oi . i u 
immovables, for uulispensable acts o! dui> an. 
purposes prescribed by texts oi law. -n. , • • r- 

affection, support of the family, relief Irom • aiu 

so forth; but he is subiect to the coutrol ol Im. ' 
the rest, in regard to tlie immovable I'slabo uhof hei 
acquired by himself or inheriled from his tailmr ,.r oUmr 
predecessor; since it is ordained, ‘'rhourli .moaoab.o. 
or bipeds (this probably means slav.'s) haw tvrn munnyd 
by a man himself, a gift or sale ol ihem s aan' not ^ ly 
made witlmut convening all llte sons. 1 hey nho are 
born, and they who are yi'l unhegnllen. and thev who jiie 
still in the womb, require the meiuis of support, no gin 
or sale should, therefore, he made. 

The rule, therefore, is that tlie family propmly is for 
the support of those who am in exisUmee. those who art' 
in the womb and those who iiiv noi_ ytd hegoii-n iintl, 
therefore, tlie proptcrty cannot he dispost'd ol by tlm 
father without the consent of his sons, 'rhe same ruh' 
applies when the manager is not the Itilht'r hul. say , an 
uncle. He must have the eonwmt of nil ntlu-r tneiuhors 
of the family in order to transfer the stime. heoause ihey 
have a right in the property. This being the rdali' of the 
law, it might work to the disadvantage of Ihe familv in 
cases where some of tlie nuunhers are minors niul _\et 
there is an urgency to raise moiKW. An exeepliott, 
therefore, is made and mentioned in the next paraprnpli, 
No. 28. It reads as follows : “An exeepthm to it 
follows : ‘Even a single individual may roiu-hnle a 
donation, mortgage, or sale, ol imnu'vahU* propiu ty, 
during a season of distress, for the sak(' of the fumUy. 
and especially for pious purposes.’ ’’ I'his is a (juolation 
made by the author of the Mitaksliara from thi' Smriti 
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<)( \ riltaspali cUrd hy liiitnakar. Having quoted the 

, \ ijnaiH'shwiir prort'ods to explain the lucaningof tlie Ami®j singh 
text <iuot<ni. llo sav.s in paragraph 39 : “The meaning ska™ 
of that text IS this: whih* the sonf? and grandsons are 
niinors, and ineapahh' of giving their consent to a gift 
and the liki': or while Isrothers are so (minors) and ^ukerji,j. 
('ontimu' unseparaf('d: even one person, who is capable, 
may eonehide a gift, liypotheeation, or sale, of immov- 
able properly, if a caldDiifu affeiihig fhe lohole family 
rt'ifiiiir il. ttr tlu' siipporl of I hr family render it neces- 
sarii, or imlispem'^ahlr tliitirs, ,snrh at^ the ohi>e(pnies of the 
falher or the like, make it unaroidalde." The exception 
to tiu' general rule whieh wa.s mentioned in the text 
reijuinni explanation and wliat has gone above is the 
meaning pul to if by Mjnaneshwar. 'I'lie three condi- 
tions in whieh a singli' nu'inhm’ is allowed to transfer the 
property art' (!) a season of distress, (3) for the sake of 
the family, and til) pious purpo.ses. Vijnaneshwar says 
that in the ease of No. 1 there should be a. calamity affect- 
ing tlu* whole family and llie calamity cannot be averted 
without the transfer. Ilis language is "if a caluTnity 
alT('cting the whole family recpiire it." The second case 
(sake t)f the family) is explained hy 'Vijnaneshwar as 
meaning that fhe support of fhe family renders it neces- 
sary to makt' the transfer. It will be noticed here that 
what lias la'i'n translated as "sake of the family” has 
been umlerstood by Vijnaneshwar as meaning the support 
of the family and not the aggrandisement of it and not 
tIu' adding of wealth to fhe family. Tlie third case 
(|)ious purposes) has been iinderstood by Vijnaneshwar 
as meaning indispi'nsabk' duties sucdi as tlie obsequies of 
tlu' father or the like, duties which cannot be avoidisd. 

The making of a gift out of sheer charity may be a pious 
duty but that is not the sort of {limm duty that Vijnancsh- 
war muh'.rstauds. The pious duty must bo one that 
e.annot he avoiiled. Such being the state of the Hindu 
law, as ('xplained hy Vijnaneshwar whose authority in 
this part of the (aumtry is paramount, we have to see 
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whether a purchase of projx'rty, or acciiiisilioii (•!' [tm- 

Amrbj S moH pert j by pre-emption — which is tlu* samo tiiiim, only 
SHAMBHtr iHoi’e costly and more specuhitivc— -on I lie sccuriiN ol ilu* 
SmoH. ancestral property comes within tin* ('\<'e|t! ion. in 

an ordinary case of pre-emption tlu' purpo.se is iuoiIkt 
MukerjiJ. the avoidance of a calamity nor support of ihc faiuily nor 
performance of an indispensable duly like a Ii 

has been argued that it may he that tlie ju'i-son who lias 
purchased the property is a very l)ad man with tyranni- 
cal habits and it might be feared that if ho was .allowod 
to purchase the property, he might in course of tina' 
swallow up the whole family propert}'. If a ease like 
that can be made out, it is possible' to say lliat the pre- 
emption would be an act to avoid a ea'lamily wliich 
affects the whole family. The enlamily musi be one 
which affects the whole family. This cannot bi' for- 
gotten. No such allegation has been madt' in this ease 
and we need not consider such ft. hypotladiefii cfise. 

On a bare reading of the Mittikslmra, thert'fore. tip! 
mortgage in question must be held to be uitjustiiu'd atul 
therefore not binding on the family ]>ro|Ktrty. 

It appears that their Lordships of the Privy Counc'il 
in the case of Himooman Fersaiul Pamluij \\ Unbmrr 
Munmj Koonweree (1) considered the powers (jf the 
manager of an infant heir to clmrge the minor’s estfite. 
In that case the mother of tlic infant heir luul imuh' a 
mortgage and the validity of tlmt mortgage was in tpies- 
tion. Their Lordsliips laid down (he c'xlent of the powt'r 
of the manager in the following well known passtigc 
which will bear quotation ; “The power of llu' mniingor 
for an infant heir to charge an ('sttihf not liis own is. umh'r 
the Hindu law, a limited and qmilirKa] power. P cfin only 
be exercised rightly in a case of m'.ed, or for the benefit 
of the estate. But where, in the partie.ular instance, the 
charge is one that a prudent owner would make, in ord(‘r 
to benefit the estate, the bona fide lender i.s not affeetf'd 
(I) (1856) 6Moo. IA..m 
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hv i1h‘ iiiisiiiauiijx'ciin'nt^ oi’ the estaic. The b>s 2 

actual pn'-^'-auv mi tlir rslaic, (he danger lo he avericd, Amiu-.tSu^ 
or the hcnctii to h,' c..nrcnvd ufion it, in tlic particular 
inslancc, i-; the ihiit;^ to Ik^ ri'j^urded.’' sinoh. 

'Fit is law was laid down as lietwceii a minor and his 
manager and has no dire(‘t ret'erenee to the conditions of 
the joint Hindu laniily in which there are certain minor 
nu'inhers. Hut this very |)assap,'e has ht'en quoted from 
time to time as also covi'rino the ease of a joint family. 

It hits hecii understood from this statement of the. law 
that it is only in the cast' of a necessity alone timt the 
manager of a Hindu family in which there are minors 
etin charge tlie estate. In discussing the liability of the 
sons for the father's debts, in the well known ease of 
Hrij Knruiii v. .Hinnjul I'msmi (H, their loordshi|>s of the 
Privy Council mentioned the somewhat, illogical state of 
things, namt'ly. the limited junver of tlie father in charg- 
ing (he property and the unlimited liability of 
the sons to pay the father's antecedent debts. In 
discussing the situation their Lordships said, at page 
101, “On the one hand it is settled law that tlie mana- 
ger ns Hueh eannot liitid the ('state at his own free W'ill 
and iritlidiil tiuii nimpflUiKj raiixc so ns to bind the re- 
versionaries. He can bind it for necessity, tlie. neces- 
sity being the tK'ei'ssity of the family . . . It will 
be noticed that (his is in aeeordanec with the law*’ as 
]iroponnd(’d by Mitaksbara. 'Fhe calamity slionld be 
one which afTccts the whole family. The rest of the dis- 
cussion of their Lordships relat('s to the liability of the 
son to pay his father’s didit. In concluding the judg- 
ment their LoVdships hud down the law in live proposi- 
tions, and tilt' First one is: “(1) The managing 

coparcener of n joint undivided estate cannot alienate or 
hurdi'u the ('state tjna manager except for purposes of 
necessity." As the present case is not a case of a debt 
of a fattier, it is not necessary to consider the other pro- 
positions of law laid clown by their Lordships. From 

(IHW23) 4« All, 96 (101). 
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^9 32 this case we find that apart from the (jiu'sliim of pav- 
ambkj Singh ment of father’s debt, a father as the manager nt il)i> 
shambhh family can burden the estate only for I he piirpnsrs e/ 
Singh, necessity and that necessity, to qiioti^ (1h' latifpiata' of 

their Lordships again at page 101, must hc' a "eompt'll- 
MtiierjiJ. ing causc” and the necessity nmst he a nercssHy of (he 
family. It is difficult to believe tliat tlanr liordships of 
the Privy Council had not in their mind tlm rule laid 
down by the Mitakshara (piotcd in the laginning of Ihe 
judgment. In their Lordships’ opinion the test of a 
single member’s authority to burden tlu' family property 
is confined to the existence of “eom])elling ne(‘es^ilv”. 
which is a “necessity of the whole family”. If we 
analyse the three cases in wliieh A’ijnaneshwn'' pi'rniiis 
the manager to transfer immovahlt' properly hehmging 
to himself and members of tlu' joint family ssane of 
whom are minors, we sliall find that Ihe single li*sl 
.applied by tlieir Lordships of tlu' I'rivy Couneil in Hrij 
Narain’s case is enough. The “compelling neees,siiy of 
the whole family’’ will cover the ease* of c/tittiiiif!i, will 
cover the case of supporl of the family and will eovm* fh(‘ 
case of a death in the family and tlu^ performanee of (he 
obsequial rites. It lias been urged that Ihe st.'iiement of 
the m.anager’s power laid down by tlieir Lordsliips of tbs' 
Privy Council in Hmwaman Persamrs ease (11 gives 
wider powers to the niaiiager and In* can burden th(' 
family property in order to “confer beiK'fd on ilieesiate”. 
There can be no doubt tliat their lordships do use the 
words “benefit to the estate’’ in the passagt' ()uo(e<l 
above from Htinnoman Persaiid's case. Pul (hen we 
have to see what was in their Ijordship.s' mind wlum 
they used the expression “tiu' bi'iKdlt to be touferiHal 
upon it”. Did their Lordships mean any benelil which 
was not a case of a necessity or was it the eaw' that llu' 
expression “benefit to be conferred on th(> ('st.ate” was 
meant to be an equivalent of the. words “for the sake of 
the family” to he found in Colehrooke’s translation in 
(1) (1866) 0 Moo. I.A.,:to;t. 
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l>i'riiyT;ij)Ii ‘28, • |, .eeliou 1 of the Mitaksliara? 

1 \u' suppoK,' thnf, (he expression “i)eiieiit to be eonferr- AAmTsm,™ 

o, W.S l„ 1,„ , 

()1 im'ikMiI e’^pressed hv the expression “for tlie sake of 
fainily" (panipmpl, 28, Mitaksliara, and which has 
been .‘xplanu'd in parapnnph ‘2V) by ■Vijnaneshwar), then 
liier.' IS a conlliel between the stntenient of the law in 
II luiDDiihiH Pfruiiiid'K ease and the statenient of the law 
eonlained in lirij Samiu's case (1). Their Lordships 
eonline llu' auilioriiy of tlie manager to a case of oom- 
pi'iling iK'cessitv. 


In np\ opinion there is no conflict between Hiirioiyninn 
Prrs,! till's ea.m- und Prij Nanuii'.s' casi'. The benefit to 
i)<^ conferred nientioni'd at page .12a of the refiort in 
II tiNDDiiiiiH Pi'i'siiiiil s case is ;i bi'iK’fit of tlu^ same 
eliamcP'r as has been described in flm Mitakshara as 

foi fill' sakt' of the family ’ and which has been further 
explained in Mifakshara as “for the support of the fanii- 
iy, rendi'r it neci'ssary”. That this is so will be clear 
from flu' illiisf rat ions given liy thinr Lordsliips themscdvcs 
in I! iiitiioDiiiti Pi'fsiiit(P}i ease and in subsecpient cases. 

In ll iDiDotiiiiH Pi't'fititid's ease the illustrations given 
by fbe Privy Council were “the actual pressure on the 
estati*" and “tlu' danger to lie averted Tliese were 
really ('xplnined hy the words that followed, namely, “or 
the Ixmefif to be confem'd upon it, in the particular 
instance, is flu' filing to be regarded”. Aceording to 
my reading of the passage, their Lordships desc.rilx'd the 
two instances (piob'd, namely, tlie “pressnro” and the 
“danger”, as two instnnees where, by their removal, 
bi'iiefit I’ould be conferred on the estate. 


This i(h‘n will lie made clearer from a more recent case 
decided by llicir Tjordshifis, namely, Palaniappa Ghetty 
V. flrmnalli Dt'raMhtmony (2). In this case, which 
was a case of a malumt burdening the watlt property, 
their Lordships are reported to have said at page 718 : 

(1) (lass) T.L,K.. .io All., 95. (2) (1917) I.L.K., 40 Mad., 709 (718). 
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1932 “It is impossible, their Ijordships ihiiik, to gio' :i pro- 
amre.! Singh cise deliiiiliioii of it (beiieiit) ii-ivplionblt' to ,'ifl ojio's. and 
shambhu they do not attempt to do .so- TIh' pivs(‘r\ ai ion, iiov ■ 
Singh, evei', of tlie estate from extinction, ihe d«'li nee against 
liostile litigation affecting it, t!ie i)roleeii(tn ol it or por- 
MiikeijLJ. tions from injury or deterioration by inundalion. iltoso 
and such like thimis would obviou.sly lu' heiu'lils. Tlio 
dif&cnlty is to draw the line as to A\liat are, in tliis con- 
nection, to be taken as benefits and what no!.” It will 
be noticed that the three instances (jnoted by llieir Lord- 
ships were all cases where a danger was to he a\er'!Hl. 
which were cases of real neeessifij. The words “ and 
such like things” used by their Tiordships contempialed 
that other instances of ”bencfit to tlii' esiah'” wcw to bo 
of the same natvire as the three illn.strnt ions gi\en. 1 1 is 
true their Iiordships stated that ii was dilfienlt to dsnw* 
tlie line, but, Avith all res()ect, tlaw were lionnd to say so, 
because it was humanly iinpossihh' to nieidhm all ca.st's 
of the necessity AA'hicli may legitiinulely drive the mana- 
ger to raise funds on the security either of the family 
property or of the math propi'i-ty. But, in my opinion, 
there is nothing in the passagt' to indicate that their 
Lordships xA^ere contemplating any case* in wliich benefit 
w^as to be conferi’ed by adding more propm-fy to the uitith 
or family, by alienating or by mortgaging the existing 
property. 

In Sanyasi Ghara7i Mamkil v. Krishuadliuu Huurrji 
(1) their Lordships of the Privy Pouncil refused to hohl 
■ that a minor member of a family was bound by the lia- 
bilities that arose out of a busiiu'ss startl'd liy tlu' adult 
member of the family, although he was the manngt'r of 
it. No doubt this was a caw^ undt*r the Lnyahltagn law. 
but the principle to be applied v\ais the saint'. 'I'o tnkt' 
the case of a common illustration, can a man who has 
been appointed guardian to a minor by the List riel 
Judge attempt to acquire property by raising money on 

(I) (1922) 1.L.R,.. 49 Cttl. BtiO 
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(Iit> M'curily (t| ill,, minor’s property? Even if the Bis- ws-’ 
irioi .hulpe's permission f.,r ilie purpose were not imK; W h 
niH-essiuA , on peni'ral j.rineiples sueli u, power will he 
denied lo ih,' immiipt'r. sinuu. 

In the hifest iironoimeement of their Bordslh|)s of tlie 
Pri\\ ( (Uineil the snnie view us wus tuken in Siinyttfit 
CharftH'n euse was reih'mted. This is the. case of 
Benure.s' Ihtnk, Ltd. Hari Narain (B. This was a 
east' in which two adult menihers of a joint faniilv in 
which I here W ('re minors started a laisiness and, for that 
purpose, horrowi'd some money. Their Ijordships said 
at pape “>70 : 

“Ni'Xt t was aruiicil tliat a business started by the father 
as manayei'. cmui if new. must l>e re.u'arded as ancestral. 

'riieir i sirdships do uni anria'. It is in direct opposilion to 
the itdiiiu of the Iluard in SiiHijuxi Clutran Mandat v. KrMina- 
dtiiin Htiihrii t'Ji. Tlie judiLiinent in that ease proceeded on 
(he broad pround that the manager of a Joint family has no 
power to impose upon a minor menda>r of the family the risk 
and lialiibty of a lunv busine.ss started by lum. d'hat, no 
doubt, was a 1 tayabliapui cas,'. but there is no distinction in 
principle on this .Milijeid betwet'n a case under the Dayahhagai 
and <ine under the Mitaksluira. The |i()wer of (he manager 
of a joint family governed by the l\ri(td{Bhara law to alienate 
immovable | roperty belonging to (he faiuily is deltned in verses 
27 to 21) of t'hapli'r T <if the Mitakshara. The jiKlgment of 
tlie ttoard in f/tninrinian Pemiud Pmday v. Baboom 
Miinraj Kt'initrrrfi' Ch. relied on by the Bank, was 
founded appan'iitJn mi //(ov,< perar.^. new business, their 
Tiord, ships thiidv. is tait within the purview of thoa,' versos. It 
does not make any d'ffi'renct' (fiat the mtmager starting the 
new business is tlie fatlier. Their Lordships find that the 
balance of authority in India is in accordance with this view.” 

T'his ensp is nn express pronouncernent that the Taw 
cnntaiiK'd in Ilnnnopintt Perfinud'a case is the same law 
ns is laid down hy the Mitnkahara in verses 27 to 20 of 
<diapter T, sc'ction 1, of the Mitakahara, and that, there- 
fore, a starting of a new business by the managers cannot 
be regardt'd as coming within the three cases given by 

fl) (1032) LL-R.. M All.. 5fi4. (2) (1022) IL.K.. 49 Cal., 560. 

(3) (1H66) 6Moo. I.A., 398. 
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1932 Mitakshara as the cases in which a silicic nn'mlicr oi tin' 
amrk,t Singh family can alienate the joint I'aniily j)ro|H'i1y . 

V. 

Shambhu This case, further, leaves no rooni to doulit wliat was 

'' meant by their Lordships of tlie Privy {louncil hy the 

expression “benefit to be conferred on the estate" in 
Hunooman Persaud’s case. As I iiave said :ilH>\e, llu' 
five illustrations which their Tiordsliifis p'ive, two iti 
Himooman Persaud’s case and tliree in tlie eas<^ oi 
Palaniappa Chatty v. Srecninlli D(HHtHihii)ionij (I), all 
indicate cases of necessity or “coinpellinp' laittse" or 
“necessity, the necessity being the necessity of the 
family” — expressions used at page 101 in Ihij Xarnin's 
case. 

Examining then the case in view of the llindii l;iw 
and the pronouncements of their rjordsliipfj ol the I’riv} 
Council and also on general priii<d|)!es. it is clear ilnii a 
case of raising money on tlie sei^nrity of the joint family 
property for the purpose of iieqniring fri'sh profierly 
cannot come within the three eases eited ns “casc.s of 
exception” in paragraphs 28 In 20 of eluipler 1, secliou 
1, of the Mitakshara. 

I need hardly mention tliat tlie property being tlio pro- 
perty of several persons, one or two pen-sons who Itappeiici! 
to he the adult members at the time have' no right to jcei- 
pardize it by a mortgage, especially wdieni the raising eif 
the money is not necessary for tlie snppeirl eif I be family 
or for avoidance of a calamity affeieding the' wbeile himily 
or for performing tlie funerals of a deei*ase*ti member of 
the family. If any adult membt'r tbiuks that it would 
be conducive to tlie interests of tlie' family or liinisi>lf (u 
.acquire more property, he is at liben-ly to have a partition 
effected and he can proceed as be likes by raising montn 
on the security of liis own sliari'. 'Plu' funds wliii-h arc 
regarded as the funds for the “support of the living and 
the persons in the wombs of tlu'ir mothers and thu.se 
who are yet unbegotten” cannot be utilised <>n the off- 
chance of doing good to the family. 

(1) (1917) LLB,.,40Mnd., 799 
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It va« argued that a seif acquisition rniglit be nuide a, 
paid. <v| tilt' joint latnily, by tlie actpiii'ed property being AMnisrsiNcm 
tlirown into the joint stock, and tiuit, therefore, when shambbxt 
tiiat property lias gone into the joint stock, it should be 
<ipen to the inanager to raise money on the security of 
the family pro|)erty in order to benelit the tiring which JOAf-rg;. 
has beconu' now tlie joint family property. By way of 
illustration it is said, “Huppose the father with minor 
E Sons slaris a business and makes money, he can nudee 

: ‘ wliat was his own st'parate business the. family business 

by throwing that busiiu'ss into the common stock”. But 
the busiiu'ss can be thrown into tlie eonimon stock only 
in the .senst' that tlu' father declares that it is no longer 
his s('])arai(' propt'rty but it is the property of himsi'lf 
and his minor sons. Wh' may assume that the consent 
whicli would be necessary to acc.i'|)t a propei’ty given by 
one to another may be sufiplied in the case of minor sons 
by the fatiier hini.self. Hut this gift, by the method of 
tlirowing tin' business into the common stock, will noli 
and slmuld not allow tlu' manager, even if lie be the father, 
to utilise the joint family iiroperty, which, it must he 
rememhered, is a fund for the support of the existing 
and yet-to-lM’-horn nu'inhers of the family. That this is 
so has now het'ii eh'arly pronounced by tlieir Lordships of 
the Hrivy ('ouneil in the ease of Banl(, l/fd. v. 

II(v,i Namin (\). 

Having thi'ii doalt with the ease on the basis of Hindu 
law, on the basis of Privy Council rulings and on the 
basis of geni'ral princifiU's, let us look to the decisions 
of our High Court. 1 may mention here that no case of 

any otlier High Court has heim cited to us. 

doing to ('arlier cases, we find that in Ndthu v. Kundan 
Ltd (21 a. managc'r who was the father was allowed to 
mortgage tlu' family property in order to pay the price of 
a pre-em})t(a1 propi'rty, on the ground that the pre- 
emption decu'ce cu’cated a “debt” of the father. With 
all respect, T am nnahlo to accept this view. It is neither 

(1) (UW2) T.L.K.. i54AJl., 5(!4. (2) (1910) I.L.R., 33 All., 242. 



16 


THE INDIAN LAW REPOBTS 


VOL, LV 


a debt nor an antecedent debt. Tlic nioiu'v hud iioi been 

amrej smoH borrowed in any sense of the word- The liahililv had 
Shambhu no donbt been contracted, Init tliat was a lini>ilily whieli 
called a debt. The jirice which a man has tn 
pay for a property agreed to lie jairehast'd is md a d('h| 
Mnhrji.j. at all, at any rate till the |)rop('rty lias aln’ady come into 
the hands of the purchaser and tlie price remains nnpaiii. 
Tn that case it might be said tliat the purchaser owes 
money, and therefore a debt, to the sadbu’. In (he ease 
of pre-emption the property is to he ohtained only on 
payment, and if no payment is made tlu' propt'riy <*aiinot 
be got. A similar view was taken in the <‘as(' of 'I'lila 
Ram V. TnlsM Ram (1). The ease is to be distinguish- 
ed, because there was a clear fniding that thi' purchase 
was to be beneficial to the family and the mortgagee who 
had advanced the money had made such imiuiries as 
would result in his holding a good mortgage. Nh» such 
circumstances appear in this ease. It is a simph' <'ase of 
pre-emption. 


The view taken in Natkn's casti, and which liail been 
followed in the case of Kapililra x. 'Dmlnir (*2), 

was dissented from in the cast', of Ohafitrhhiij v, OarintJ 
Ram (3). The learned Judges held tliat the pia'-empfion 
money was not an antecedent debt and would mil -mp- 
port a transfer of tlie family propf'riy. The same view 
was taken in Shankar Sahai v. Rcriitt Ram (■!! artd it was 
remarked that the benefit to he conferrt'd mcnfioiu'd in 
Hunooman Persand’s case was a Ixuit'lit of a “defensive 
character”. This view, taken in biter eases as regards 
pre-emption, was again taken by a Bench of this Court 
of which I was a meinher, in KtHhi'n Sahai v. Ratjha- 
nath Singh (5). 


It was urged tliat the Full Bench deci.sion in Jagat 
Narain v. Mathura Das, (6) 1ms really disapimived of the 


(1) (1920) I.L.B.., 42 All., . 559. 
(3) (1922) I.L.R., 46 All., 407. 
(6) (1928) 61 All., 47.3. 


(2) (191.3) T.L.H., 3« All. 17, 
(4) (1925) r.L.H.. .17 .m. :mi, 
(0) (1928) l.L,l{.. 50 All, ftflft 
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opinion ni;u l!io bonolii to the estate niust be of a “de- ma 

iVnsivo" natiuv. As pomiod ()nt by me in the case of 
hi,'<lii'u V. luiijluaiiilh Sintjh, t lie decision ultimate- shahbhu 

ly arrived jit by the l'’u!l Bench on tlie facts of the case smon. 

lu'foiv ilH'in mipht havi' bei'ii arrived at witliout laying 
down tlial the "beiu'lii. to 1)0 conferred” need not be of a 
liofensive cliaraclor, for the facts brought tlie case within 
tlie purview of the dt'eision of tiie case of Shankar Sahai 
Y. Hvcitu Ham Uh whore ii wais laid down that the bene- 
iit was to bt> of a d('fonsive cliaraoter. The facts of the 
Full Bi'iioh case wore that tile [irojiorty that was sold by 
the adult meniliors of the family was situated 19 mites 
away from tlm hoint' of the family and it was very diffi- 


cult for them to manage the propm'ty sncoossfully and to 
lilt' iH'nolit of th(' famiI^ . If the property was not yield- 
ing anything wo may say tiial the salt' was made for tlie 
support of the family; for the properly, from its situation, 
did not support the family, llowovt'r, without drawing 
this distiitolion. it must now ho admittod that the autho- 
rity of the Ihiil Boiieli ease has boon entirely destroyed 
liy rottsott of tile dooision in the ease of tlie /h'uarc.s* Bank, 
IjUI. V. Hari Narain t‘2). 'riie learned dudges of tlie 
I'hdl Beneh were requt'sled to consider tlie law as hid 
doirn in file Milakuhara, hut they refused to do so. At 
pngi' 979 of the r(‘port tla' learned Judges are said to liave 
remarki'd : “We wen* inviti'd to consider {lassagcs from 
tlie MKakshara, but tlu'ir llordship.s had those passages 
before tlu'in and they interpreted them in certain 
laiiguagi' and that lunguagi' w'e must and do of course 
readily aeei'pt.” The itiU'i'iirPlation referred to was the 
interpretation eontained in Hnnomnan Per<mud’s 
case'. If lilt* If'nriK'd -Judges Iind read the Mitakshara 
w'ith the intt'iprelalion put on it by their Lord- 
ships of the Ih’ivy Couneil in Eunmman PPmand's 
cast', 1 have not tlu' h'ust doubt that they would 


''n' 





* i 

f 

‘I ’ i 



have arrivt'd ?it tin* samt' conclusion at which I have 
arrived. With all resjiect, it was not right to ignore 

(1) (1025) 1,L.K.. -17 All ;wi. (2) (1032) 84 All, 604. 
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V, 

Shamimit 

SmO'H. 


the very source of tlie laWj tlie Mitakshara, ancl to try 

A^^R^TsKOTto read the gloss, althougli tlie glows was put' !\y their 
Lordships of the Privy Coiineil, as if it wt're the language 
of a statute. I have done niy hest^ to exjdain with 
reference to the Mitakshara what their Lonlship.s 
MuUrji,j. meant by “benefit to be eonl'erred''; and now a.s tludr 
Lordships themselves have again interpreted tlu' i\Iitak- 
shara in the case of Benares Bank, little inon' is left to 
doubt that their Lordships never meant to depart fi-oin 
the strict law laid dowm by Vijnaneshwar. In my opinion 
we should now formally overrule the ease of Jatjal Namin 
V. Mathura Das (1). 

I hold that the mortgage in suit was not within the 
■ authority of the execaitants and that it is not enforeeahle 
, against the family property mortgaged- 

SuLAiMAN, C. J- "I concur in the eonelusion that 
the mortgage deed in dispute not having hemi proved to 
have been for legal necessity or for the benefit of the 
family, cannot be held to be binding on the defendants. 

It seems to me that the answer to the (juestion is not 
capable of being stated broadly. On the one ham! it 
cannot be said that money required by tlie manager of a 
joint Hindu family in order to pay the pre.-('mption money 
and costs for the acquisition of fresh pnqn'rty is in nil 
cases without legal necessity or benefit to the family 
estate and is therefore always outside tlu' nufhority of 
the father. Nor can it bo laid dowui, on the other ha ml, 
that every manager is entitled to borrow money in order 
to acquire fresh property by pre-emption. 'I'Ih' answer 
to the question must depend on tin' spt'ei.al eirmnustanees 
of each case. Where a pri'-emption eliiim is in reality 
in the nature of a speculation or is not in the !u*st infm-fsls 
of the family, the action of the manager would he with- 
out justification. But tlicre, may, for iiistaiu'e, l)e a east* 
where a rival proprietor wishing to hecome a eo-sharer 
in the village and thereby causing considerabh' titlerfer- 
ence in the management of the family esfntt' piirehaKes 

(1) (1928) LL.R.. 60 All, 989. 
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proporiy, when ii is highly IxMii'licifll ki tlio family and '»32 
tlu’ csfiilt', il not aclually m'la'ssiiry, to oxcludc liiin froin ammm sinoh 
t,lio villap^i' Ko as fo avoid all fiiture trouble; or there 11^17 8HAm 
be a eas(' wlu'rt' a aulrstaiitial share in the aneestral 
villagi' has been sold vt'ry cheap and its aeipiisition will 
brin^' about a eonsith'rabit' improvement in the eomfort Sidaiman, 
and sufi[«>rt of the family owning' a. small share in the 
villapv' and a lH'(l('r ('njoynu'nt of the ancestral share. 

When satisfied that flu> aetpiisition was not speculative, 
but in the best inti'n'sts of the. family and for its benefit 
as well as for the benefit of the family estate, which an 
ordinary prudent manapi'r would mak(’, it would be open 
to a eotirt to hold that the transaction is binding on the 
other members of tlu' family, evem though it is nothing 
but the raising of a loan on a mortgage of family pro- 
p«‘rty for the sake of satisfying the })re-emption decree. 


hhill Bene.li of this Court in the case, of Jagat Narain 
V. Malhufa Das ( 1 ) considered th<^ previous authorities 
and came to the comdusion that transactions justifiable 
on the prin<‘iple of benefit to the. estate art' not limited to 
those transactions which are of a didensive nature. It 
must he borne in mind tliat tlie same original texts hn.vc 
been difTertmtly interpreted under the J^itakshara and the 
Ihnyahhagn law, the fortruu- restricting the manager’s 
power of alienation to a considerable extent, while the 
latti'r giving him nlmo.sl full disposing power. The text 
of Hrihasjiati <juot('d in the. Mitakshnra, which allows a 
transfer of immovable property "during a season of 
disin’ss, for the sak(‘ of tlu' family, and especially for 
f)ious purposes", has been eomiiK'nted upon in the Mitak- 
shara. 'I'lu* illustrations given by the, commentator need 
not necessarily be <'xhaustive and may be. illustrative 
only. ddiey have been ix'-spotisiblo for considerable 
judge-made law hast'd uptm the pronouno-cments 
of their Lordships of the Privy Council made from 
time to time. Taking the words, "for the sake 
of the family", literally, the expression may he even 

Cl) (1828) I.L.R.,60AU.. 969. 
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wider in scope than the words, “i'oi- the benefit of the 

amrej stNOH family”. It is to Ihi reiiietnhrred that the inanitf;('r ot a 
Shambhu joint Hindu family, particulniiy a father, is n<»t merely 
like an agent of the other nieinhers of tiie family, but 
is a coparcener and has full power to managi’ tlu* family 
Suiaiman, property in tliG luost heiiefieial manner as a prudent 
owner would do. He represents (he family lo the out- 
side world, and authority for his actions is not always 
to be derived from the consent of the other imunbers of 
the family, some of whom may be minors and therefore 
incapable of giving a valid consent. The nutiatrity of tlie 
Full Bench in Jagat Nnrnm v. Mafliitrn Ihn^ tit Is based 
on previous case law, and is bimling on ns sii Imig a.s it 
is not overruled by their Lordships of tin’ Privy Council 
or dissented from by a larger Full Beneb. 

I do not think that there is anything in tin* recent ease 
of Benares Bank, Ltd. v. Hari Karain (2) whieb would 
compel us to hold that the above mentioned Puli Bench 
of this Court has by implication In'en overruled. In that 
case the thelca business started by the managin' of the 
family was not an ancestral business. Tlunr Tairdshipa 
of the Privy Council laid down that the manager of a 
joint Hindu family has no power to impose upon a minor 
member of the family the risk and liability of a new 
Business started by him, and that a new business is not 
within the' purview of verses 27 to 29 of chapter T. W'C- 
tion 1 of the Mitakshara, and it makes no difference 
that the manager starting the new business is the fallier 
himself. Their Lordships came to the oonchision thaf 
the balance of authority in India is in accordance with 
this view. This pronouncement conclusively lays down 
that the money required for a new business started even 
by the father as the manager of tlu' family, involving as 
it does a risk and liability on the minor members of the 
family, cannot justify an alienation. The business in 
that case was in the nature of taking contracts from the 
Public Works Department relating to buildings and also 

(1) (1928) I.L.R., 60 All., 969, (2) (1932) B4 All., IM14. 



VOL. LV 


ALLAHAIIAO SEHIES 


21 


SOIIU' pIuiiilH'r's l»isiu('ss, Nvliicli iniglit liave hfvn more 
01 l('ss (i| ;i sjii irnd i(* eliiii'iicU'r iind lijui sm element of 
s})eeul.'ili(>n in it. It lind never been suggested on liehalf 
<)f the lUmares Bunk that the bnsiness had liecn started 
for the iH'iieiit of the family or that it had hi'on necessary 
for its support and maintenance, for instance, to save 
the family from starvation. There is nothing in the 
judgment of (heir Tiordships of the Privy Council winch 
tiecessarily goes against the view expressed by the Pnll 
Bench of tills (’ourt. I. am, therefore, nnable to hold 


i9:i2 

Amhej SiNOH 

ih, 

SHA.MBHtr 

SlNQH. 


Siiluman, 

CJ, 


that tlu' authority of the Full Bench has been in any way 
slinken by this reemit pronouncement- 


Coining to tlie facts of the ease before ns, no attempt 
was made on behalf of the plaintiffs to .show' that the 
acquisition of the property by the rigid of pre-emption 
was necessary for the family or even that it wais for tlie 
benefit of the family and the family estate. Both parties 
appear to have considered as if tiie question was purely 
one of law and not a mixed one of law and fact. The 
learned Subordinate Judge had to record a finding that 
there w'as "no legal necessity and no benefit of the 
estate". In the absence of any proof the claim 
must fail. I would aceordi|gly dismiss the appeal. 

King, J. : — I agree that the mortgage is not binding 
upon the joint family property- 

In the first place, the loan was not taken to discharge 
an antecedent debt. The question of "antecedent debt" 
arises in this case, because the contesting defendants are 
the sons of Tulalri Prasad Singh, one of the mortgagors. 
The pre-emption decree gave to the pre-emptors" the 
option of acquiring i-ertain zamindari property upon 
payment of a certain sum of money within a specified 
time. The pro-emptors were not under any legal 
liability to pay the pre-emption money. Therefore 
it was not a debt. I agree to the view taken on this 
point in Chaturbhiij v. Govind Ram (1) and in Shankar 

(l) (1922) T.L.R., 40 AIJ., 407. 
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Sahai v. Bechu Ram (1) and in Kishm Sahai v. Raahu- 


King, J, 




T* Avuiri f unu ni \\ iUHinu* 

AMRiw HiNaH ^2), and respectfully dis.^nd from iIk' d(>eision 

(fl). 'rhi> case of Kapil, Ira v. 
Thahir Prasad (4) is distiiififuislinhlc. as in (Imt case the 
mortgagor had hound himself undta- penally (o deposit in 
court a certain sum of nioni'y hy a (*('rlain daft'. 

In the second place, it is not proved tlml fhe loan was 
taken for legal necessity. There is no alh'galim, that 
the acquisition of the propi-rty hy exercising thi' right of 
pre-emption was necessary for the support of <hc family: 
or that the would-be purchaser is an implacahle and un- 
scrupulous enemy of the family who ivould, hy buying 
the property, be in a po.sition' to work mischief to' the 
family and to imperil their enjoyment of thiur ancestral 
estate. I am not prejiared io hold that Hie nequiaition 
of new property, by pip-eniption or olherwise. can in no 
circumstances lie held to he juslified hy legal necessity. 
In Ghothnu Lai v. Oanga Shuih (5) „ Bench of this 
Court held, upon the facts of that case, that where a loan 
had been taken upon a mortgage of joint family pmiMTtv 
or tie purpose of satisfying a pre-emption (h«ree, tho 
loan must be, regarded as taken for legal neeessity, 
because it was neces-sary to exereise the right of tm- 
■emption in order to safeguard the interests of the nre- 
emptor s family. In the present ease, fiowever, no sort 
of necessity for the loan has been estahliahed. 

In the third place, it is not provi'd that the loan was 
taken for the benefit of the estate. In eertnin eireum- 
stances it might be held that the aequisition of new 
property by pre-emption was a beneficial and prudent act 
such as would justify a mortgage of joint fnmilv property 
ly he manager. But the facts showing that the trans- 
action was beneficial and prudent must Iw proved. I 
cannot accede to the contention that th<‘ ^'quisition of 
new zammdari property, with money raised umm a 

ni a92m T.T. . ^ 

(c) a.xTr.. iw 


(1) a»26)T.L.R.,47AH., 8gl. 

(3) (1910) 38 m, a4A (4) fialij LLiR: 38 Xii;.* W 

' An,, S'*® 


'if: 


m 
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(l) {im) I.L.R., 42 All., 859. (2) (1926) I.L.R., 48 AIL, 692. 

(8) (1928) LL.R., 80 AIL, 969. 


mortgage, must luxu'aaarily benofit the estate. It might 
be prudent and beneiicial to acquire certain property for amew Sjnoh 
R a.l,()0(), but neither prudent nor beneficial to acquire sha™ 
the same pro})e.rty for Ks.8,00(). Then, again, the pro- 
perty in question might have a special value to the family 
owing to its position. Its acquisition by the fajnily King,j. 
might promote tlio profitable enjoyment of their ancestral 
estate, and its ac<piisition by an outsider, especially by 
if hostile outsider, might he harmful to the interests of the 
family. In the present cast' no facts have been brought 
to our notice from which we could conclude that the 
acquisition of the new property, by borrowed money, was 
a prudent act and beneficial to the family. 

(Certain (uises have been cited before us, e.g. Tula Ram 
V. TuMii Ram (1), Jadn Rhigh v. Nafhu Singh (2) and 
Jagat A-ftm/n v. Mn'ihum Das (3), in which it was held 
that an alienation of joint family property by a manager 
for the purpose of buying new property was valid and 
binding upon the estate. The reason in each case was 
that the transaction was prudent and beneficial to the 
estate or family. These decisions have no application to 
the facta of the present case. 

If it had been found in the present case that the 
acquisition of the new property by pre-emption was “for 
the benefit of the estate” (in the plain and ordinary 
meaning of that expression) and such as a prudent owner 
would make in order to benefit the estate, then we should 
have had occasion to consider certain further important 
questions, e.g- whether the rule laid down in Hunooynan 
Permud Panday's case that a manager can charge the 
estate for the benefit of the estate (as well as *'in case of 
need”), has been tacitly overruled or dissented from in 
Bnj Narain's case; or whether the expression “for the 
benefit of the estate” should be given a very restricted 
meaning, so as to apply only to transactions of a “defen- 
sive” nature, practically co-extensive only with transao- 
tions justifiable also by legal necessity. 
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__ present case tlie trial eourl lia-^ tiMiiai rlmt, 

amekjSinoh the transaction was noi: for tin* iHMU'lii of ilio I'-iah’, and 
sn.vMitHr all tile nienibcrs of this J’x'iicli lia\t' coni'unfd in that 
siMiH. fiiuling. We also agree tliat llu’ loan v\as nui taken lor 
legal necessity or lor diseharging an anieeedeni deht. t in 
Kinth J, these finding's I tliink the appeal is eoiirhided, The 
further (|iiestions, siiggesied alxni', do not ari.'.e ami 
therefore I refrain from e\pl•«'s^:ing an\ opinion on iheni. 
1 would only add that 1 agrci' with Si i.mman, ,i., 
that the authority of the l'’ull lleneh riding m ./nf/nt 
Narain v. Mathura Das th has noi ln'en shaken l>y the 
decision of their Lordships of the !’ri\y C'oiiiieii in 
Benares Banh, Ltd. v. Hari Narain i2t. The two eases 
are clearly distingnisliahle upon Hu' <'sMM)iial facts. In 
the latter case the loan was taken for .starling a new 
Imsiness, and it was not evmi argtii'd (and pre.smiinldv 
therefore it was not even nrgualile u}»on the faetst that it 
was a prudent transaetion. nr for the heiietit of the 
estate. In the Full Bench ease lite loan was taken fnr 
a totally different purpose, and it wa.s held that the 
transaction was prudent and hetielieial. 

I agree tliat tlie appeal .should he dismissed. 

By THE Oourt:— W e dismiss the appmi!. tnit with- 
out any order as to costs as no om« appears for the r«'sp„n. 
dents. 



1932 
July, 8 


Before Sir Shah Mnhanuaatl Salahinui^ ('*hirf JiisHea 

Sif Bal CtOpaf Mtilierp aiit! Mt, fitistiae 

BHOLA UMAB (DrpundaniA r. KAFHirj.A avo woTimn 


{PTiAINTIl'TSl* 

Hindu law—Remarrmav „/ „■!>/, m- Fvrfn hirr ,>l hn 

fmt htwband'^ mfatc~~ltn,u,ma^^^^ ulh.uud h„ h, r ,aWr 
CusUm of fnrfcilnrr. mt a ]r,mt inridruf ..f „ nf rrs 

marnage, hut mvM be prnrnt-^ n’idws' I!,- marri m, 

Act (KV 0/ 18.%). srcUoti 2~-}‘rniiiil>l,> 

Section 2 of the Hindu WidinvH* Hcmnu'ri.ma. X\' 

1856, does not apply t o the ctise of fh.we wkknvs nhn ,ire 

AddiS t 

(1928) I.L.R., 30 AM., 859. (2) {m2) 1,L.U„ 31 Alt, 33* 
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('iiiillini niiiii'T till' niwtiiiii u! tiu'ii' I’nsici fo vciiiiiiTV iiiul <ivt' 1932 | 

no! Itoiiiiil lo t;iKo ;ni\ iintaso n| Uk' jii-oviHions ol' the Act. BiK)LA~ITMAK ! 

\ccnnlin”ly ihoro is no I'oii'oitnre. under the Act, of the *'• 
widow 's i'i;dils ill llie esliite of her lirs! Inisbntid on remarrias'e / 

siu'h it ease. ' J 

■Vlsn. (Iiere i.'’ no forfeiiiire. under Ihe TTindii law itwlf, on | 

rein;irria!.;e in sneh ji ciise. 'I'liere is luj exivt’ess text wliich ! 

iiiys down liiiii it loi'itdlnre of I lie widow’s estiite will follow j 

upon her n'lnarriapt'. li is now well settled, according to the 
atn!iori(ativ(> prononneenieni niiide hy the Privy Council upon j 

iin interpretation ol the texts relating to llie conditions attach- I 

ing to inlu'rilanct' hy the Mindn widow, thiit she is not divested ; 

of her ('State i»y living in imehiisiity. Wlien open unchastity I 

do('s nol entail forh'itnre. ?t would prinui fao'.c follow tliat a j 

reinarriage would not; for if iiccording to strict Hindu la-w 
iind orthodox Hindu religion a reinarringe he invalid, it is 
tin'll tnelanaaint lo vinchaslity. h’lirtln'r, the strict and ; 

orthotiox Hindu law cannot iogically be invoked, in ortk'r to j 

fiirnish a rule of forfeit nre on reinniTiage. applicable in the j 

cas(' of those easies which, in dert'vgaiion of that strict and i 

orlliodox law, havt> rtH-ogiuzcd and pt'i'initfed the remarriage i 

of widows. j 

A ciisloin of rt'inarriag't' dot's not carry xvitli it, as a legal | 

incident thi'r<'nf, a fnrllu'r cnstnni of forfeiture upon remar- 
riage. 'Pile proof of a nu-rt' eiislom of rt'miirriiige would not 
he siilTieieni to involvt' forfeiture, and it would he necessary 
for the parly elaiini|ig that the widow's estate has been for- 
feited on aceotml of ri'iiiiirriage to prove that tliere is a custom 
of siieli forfeiture in siteli a contingency. 

Mt’ssr.s. B. B. O'iUntor ntul Bitm Nama Pmmd, for 
tlie a|)|H'lln!it. 

ATessrs. P. ft. Batu'rji, H. K. Malaviya, Shiva Prasad 
Sinhn, Kvdar Xuth Sinlia find Lnhshmi Satan, for the 
r(’S|Hm(i(*ntH. 

.1. : — 'Plie rolltnvitig point has been referred 
for decision to the Full Bench : “Does a Hindu widow, 
wh(^ reiutirries in nccordanec with a custom of her caste, 
forh'it thereliy her righls in the estate of her first hus- 
band?” 

T lake it that in this case the Hindu widow contracted 
a valid rnarriago and the marriage was in accordance with 


/ 
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• 1932 and recognized by her caste, and would In’ recognizf'd by 
Bhola xjMAa the courts as a valid marringt'. 
kausuxa. The question put to us doi's not say wlielher w(‘ luivo 
to consider the question on the basis of Act XV (tf iHfuV 
. (Hindu Widows’ Re-marriage Act), or whelhi'r we should 
consider it from the point of view of the llimltt law. In 
certain cases decided by (sairts other thiin this Court it 
has been held that wlu're a Hindu widow remarries 
validly according to the custom of her easle, she dtu’s not 
forfeit her late husband’s estate muh'r (he Ae( CAel X\‘ 
of 1856) but she does forfeit it under (he Hindu law. As 
the question put to us is not restricted, wv slmli luive to 
consider it from both, points of view. 

. To start with, I proceed to consider the qiiestion with 
reference to Act XV of 1856. I’lie Hindu WitloWH* 
Re-marriage Act of 1856 (‘ontains a rather long preatnl>le 
which indicates that conflicting tspinimis were ludd in 
Hindu society as to the validity of Hindu widow's niiir- 
riage, and on account of there being some uneertHinty 
about the view that might bfi taken in the eonrts alKwt 
the validity or otherwise of sneh marriages, tin* (l(wernor 
General in Oounci! was aj)proaehed to pass a law legaliz- 
ing such marriage, s. The preamble is rather long but is 
very important in order to find nut whether tlic Aet was 
meant or not to apply to the case of those Hindus among 
whom a custom sanctioned the validity of n widow 
marriage. 

Before I read the preamble T must (‘xpress my ngrw- 
ment with the opinion which has been expressed freun 
time to time that if there ho a conflict iietween the 
preamble and the Act itself jirenndile ennnot gtnxwn 
the Act. In such cases of conflict, it must be takim 
that the legislature in framing tlie Act has failed to 
achreve its object and therefore the language of the Aet 
must prevail over the wishes of tlie legislature as 
expressed in the preamble. As an example T may cite 
the case of the Mussalman Wakf Validating Act of 
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31)1.1, ill which tlicrc a\’!vs m conilict between the pre- i 932 
Binble and the Act; the preamble professed to give the bhoia 
v/aqf a retrosfx'ctive elTecd;, but the body of tlie Act failed 
to convc'y thni: idea, and it was held that in spite of 
th(‘ pn'ambl(i the Act Ivad no retrospective effect. The 
pnaimble of Act XV of 1850 runs thus : “Whereas it is 
kntnvn that, by the law as adjuinistered in the civil 
courts established in the territories in the possession 
and under the Goverimumt of the East India Company, 

Hindu widows, with certain exceptions, are held to be, 
by reason of their having been once married, incapable 
of contractiiig a second valid marriage and the off- 
spring of sneh, widows by any second marriage are 
field to be illegitimate and incapable of inlieriting pro- 
lierty; and whereas many Hindus believe that this 
imputt'd legiil incapacity, althougli it is in accordance 
with established custom, is not in accordance with a 
true interpretation of the precepts of their religion, and 
desire that the civil law administered by the courts of 
justice shall no longer prevent those Hindus who may bo 
so minded from adopting a different custom in accordance 
with the dictates of their own conscience; and whereas it 
is just to relieve all such Hindus from this legal incapa- 
city of which they complain; and the removal of all legal 
nbstaclea to the ynarriage of Hindu widows will tend to 
the promotion of good morals and to the public welfare; 
it is enacted as follows, etc.” The preamble notes that 
tlwre are certain exceptions *to the rule that the mar- 
riages of Hindti widows were held to' be illegal and not 
aan<'tioned by the Sbastras. The preamble then says that 
it is just to relieve “all such Hindus from this legal 
incajifU’.ity of which they complain” and the Act pro- 
ceeds to remove the legal obstacles to the marriages 
of TTindn widows. It is clear therefore that the legisla- 
ture wanted to give relief only to such Hindus as com- 
plained of their incapacity to contract for their widows ■ 
a marriage. The Act therefore is an enabling Act and 
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1932 Avas never meant to creak' a di^ahiiity wlicn' nonr 
Bhoi-a muB existed. But, as 1 liave. said, ii tlie IukIn oi Uk' Aci docs; 

KAtisiiiA. create a disability wliich may luU lia\i’ bren inicitdi'd. 
that disability will have to In' recoi^iiizi'd. 

Now let us read the Act itself. 

MuUrjhJ- section legalises the mari'iage of Hindu 

Avidows. It is in most general terms and nullung lurns 
upon the language of tins section. 'I’be .seel ion nieii- 

tions the history of the legl.slalion by pointing tml 
that certain Hindus did hold that a wiiioAv marriage 
Avas against the true interpretation of llimhi law, while 
others bold that it was in accordance with Hindu law. 

The second section is in mosi general language and 
lays down tliat whenever a Avidow eonlracls a seeond 
marriage she Avould forfeit all her right to niainienanet' 
or inheritance from or in her late husband's property. 
If this section were read literally, it would apply to 
widows Avho were not Hindus but were Aluluinuuadnus 
or Christians, in fact, to all widows Avithin Hritisit 
India. This could hardly have la'i'n inteuded and 
tliierefore this section must he read iis hvimj ctHit roUvil 
by the preamhU. If avc have once to bring in the 
preamble to read the section, should we not sec what 
was the object of the Act as expressed in the preandde? 
The preamble recognized that there are exeeptions 
where a widow marriage Avas regarded to l>e valid, and 
those cases did not require any relief. It follows, there- 
fore, that the Act was meant to apfily only to the eases 
of those Hindus among whom a widow marriage was 
not permitted by the caste but ns regards whom it was 
contended that although the caste did not permit such a 
marriage the Shashtras permitted it. If we thus read 
section 2 and the preamble together, wi' shnl! find that 
there is no conflict between the preamble and si'ction 2. 
On the other hand the preamble helps us (o find out tlie 
true application of section 2. Tims read, seotion 2, in 
my opinion, applies. only to cases where the custom of 
the caste does not permit of a valid widow marriage. 
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!i is not, (iiiVicult to sen that I ho rule of forfeiture or 1932 
loss of the, righ't of inaiiileuauee was enacted by way of aroTruni; 
a eonipromist'’ lH't\v('en extreme views. One nartv con- ”• 

, 1 , , , 1 . KAt’SII,I,A. 

leiuied tiuit a widow marriage was permitted by the 
Jliiidu huv and another party contended that it was ;iot 
so iH'rmitti'd and if allowed would create dissension and 
trouble in the family. 1'he rule, therefore, was laid 
down that tlu' widow of a caste where remarriage was 
not eustomary may have personally the benefit of the 
Act l)ut she must cease to have anything to do with her 
late husband's profierty, so tliat feuds and disturbances 
in tlu' family affairs and the property may bo avoided. 

Whether tliis be or not the real object and genesis of 
tlu' rules, it seems to me clear, as already stated, ^that 
section 2 dot's not apply to the cases of widows w'ho have 
a right to ri'inarry and wdm are entitled to remarry 
validly under the rules of their castes. 

Now lot us consider the authorities of cases decided 
in the Higli Courts. 

The learned Judges who have made the reference men- 
tioned some cases, beginning with the case of Har Sa^an 
Daft v. Kanili (1). Up to this date, for a space of over 
40 years, this Court has consistently held the view that 
section 2 of tfie Hindu Widows’ Ee-marriage Act did not 
apply to the case of a widow whose remarriage was per- 
mitted by her caste. The cases are numerous and at 
least eleven reported cases have been cited before us. 

These, are : ilar Saran Das v. Nandi (1)', Ranjit v. Radha 
Rani (2), Khtiddo v. Durgn Prasad (3), Oajadhar v. 

Kannsilla (4), Mula v. Partab (5), Mangat v. Bharto 
(fi), Ram Dei v. Kishen Dei {7), Nagar v. Khase (8), 

Bal Krishna Sharma v. Paij Singh (9) and Abdul A zim 
Khan V. Nirma (10). • 


U) (ISaO) r.L.R., 11 All, 330. 
(3) (190ft) I.L.R., 29 All, 122. 
(S) (1910) IX.R., 32 All, 489. 
(7) (191S) 32 Indian C«m«, 388. 
(9) (1930) I.L.R., 82 AU., 706. 


(2) (1898) I.L.R., 20 All, 476. 
(4) (1908) IX.R., 81 All, 161. 
(6) (1926) lx.?,., 49 AH., 208. 
(8) A.I.R., 1928 AU.. 440. 

(10) (1913) I.XR., 86 All., 466. 
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We have been told tiui't tlie other luivt' 

Bhola itmab taken a different view. The easi'.s ihat have' iu'en eiled 
KAdsiLjiA. before via are mnneroua and all tiu' easeK dti not najuire 
any detailed diBCUSsion. 'I’lins 1 jiropose to exauiiiie 
MvHrji.j. iniporlant oiu'h. 

In Akora Sulk v. Homtni (Da Hitidii died li'aving 
a widow, a niinor son and a datif,dder. 'Phe son Hneei'cd- 
ed under tLe Hindu law and la* died Bub.scajuentlv 
. Before the son died the widow had married aj'ain and 
on the death of the son claimed the inlu'rifanee as (lie 
mother. It was held that tlie suit was maintaiiiabie. It 
appears that there was a difference of opinion between 
the Judges who beard the case lirst and there wa.s a 
Letters Patent appeal. Hir Barnhh PnAcoi'K, (’. J, , in 
deciding the Letters Patent appeal expressial the opinion 
that the object of the Act was to rtunove all legal 
obstacles to the marriagi' of J 1 indu widows. In this ease 
when the widow remarried sh(> was not possessed either 
of her son’s property or of her hnsbund’s prorM-rty and, 
therefore, sire had nothing to forfeit and seel ion 2 was 
no bar to her succeeding to the son’s estate on the lattiw’s 
death. This case, therefore, is not in [mint and does 
not deal with the question of any rtmiarriage under t'aste 
rules and forfeiting property already inherit'd, fbdess 
^ discussion of tlie question it ciymnt b(‘ said 
hat the case is an authority for tlie pro|}osition which it 
did not consider and expressly decide. 


The next case that I consider is that of Matitngini 
rup,a y. Ram Roy (2). This ease does not 

consider the position of a widow who married netawding 
to the custom of the caste. Tt was « rase where a 

"''WTriM 

under the Special Marriage Act (Act TTT of lS72h It 

felted her interest m her first husband’s prnnorty The 

AeAppW 

(1) (1868) 2 Beng. L.B., 199. — ' ^ 


(2) (1891) LL,R„ 19 jjsp. 
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only to tliosc Hindus who roinurried as Hindus and under 1932 
the Hindu law. Wc have nothing to do with the con- Bhola Umab. 
Iroversy tliat was raisi^d in that case. When the case KAnSmA. 
was before tlie Division Hencii, Wilson, ,T., expressed 
(he opinion that if he had to decide the case under the ; 

principles of Hindu law and witliout reference to express 
legislative, enactments, he would be disposed to hold that 
the widow’s estate was detertnined by her marrying a 
second time and he tho\ight that this would not in 
jmy way bt^ iiK-oiiHlstent with what was held by 
the Privy {’ouneil in the case of Moniram Kolita v. 

Ki'ri KolHani (1). This nlictum has been very 
much relied upon on the second question which f 
shall hiive to consider’ and T will consider it later 
on. I may, however, point out liero that the lady who 
remarried was a lady of a twi(!e-hurn class, being a Vaidya 
by caste, ajid in Bengal a widow of her caste could not 
validly remarry aeconling to the popular notions. This 
case, ther<'for(', is no authority for the point before us. 

The next ease from Calcutta is the case of Rastil 
Jehan Begum v. Ram Surun Singh (2). This is a two- 
dudge case and it was held by the learned Judges that n 
Hindu widow on remarriage forfeited the estate inherited 
from her former husband, although according to custom 
prevailing in her caste a remarriage was permissible. 

At page 594 the learned Judges remarked that the ques- 
tion whether a widow in jvhose caste remarriage was 
permith'd lost her late husband’s property owing to re- 
marriage <lid not properly arise before them, but they said 
that if it was neccjssary they were prepared to follow the 
Madras case of Unfugaiji v. Viramakali (3). In that 
case the view was taken which was approved of by 
WjifSON, J., in the case already considered, Matungini 
Otipta V. Rum Hutton Roy (4), that a widow took her hus- 
band’s property as the surviving portion of her husband 
and that when she remarried it could not be supposed 
that the law which her caste followed would permit the 
remarried widow retaining the property.. This point 


U) (1880) I.L.R., 5 CjU., 77B. 
(3) (1877) I.L.R., I M«d., 226. 


(2) (1898) I.L.R., 22 Cal., 689. 
(4) (1891) I.L.R., 19 Cal., 289. 
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1932 ^vas decided, if it was diridod at all, on the hnsin of 
aHraTuMAB Hindu law and not on ilie basis (d Act XV of IHot). In 
KfttMLLA. concluding the judgnient tlic l(’arnc(l .liulgc's .said that 
their attentibn had been drawn to a case of the Allafiahad 
Mui.-(r-iJ High (lourt, Hfir Admn Ihift v. Knudi 1 1). already 
^ referred to, to the effect that a, wi<low belonging to a eaafe 
in which remarriage i.H permitted <lid laO. upon her re- 
niarriage forfeit her interest and section ‘J ttf Act XV of 
1866 did not apply. Having said so. they further 
remarked that it appeared to the .hidges that the trie* 
position of a Hindu widow inheriting the estate of her 
husband was not considered in that (Allahabadi ease. It 
follows that the learned dndges decided tlie ease on what 
they supposed were the principles of Hindu law and not 
on Act XV of 1856. 

Tlid next <-ase is of (Uintja PenlKul Saftii v. Jfiaht (‘2). 
This was a case relating to the right of guardianship of 
a widow who had remarried neeording to lu'f «’astc» rules. 
The Judges had to construe section 2 of Act X\' of 1856 
and held that t!io Act did not apply. At the lM»tto!n of 
page 870 the learned Judges accepted the second con- 
tention of the counsel for tlie lady and quoted the ease of 
Parekh Ranchor v. Bai Vakhat (3) in support (»f their 
case. The learned Judges, however, rmnarked that the 
forfeiture of her first husband’s profierty would take 
place under the Hindu law. This case, therefore, does 
not support thfe view tliat there would be n forfeiture 
under the Act. 

In Mahammad Umar Y. Mat, Man Kunr f-i) their Hord- 
ships professed to follow the case of Rmnl dehan Begum 
V. Ram Sunm Singh (6) and held tiint vvludher Act X¥ 
of 1866 applied or not, there would be a forfeitun* undtu' 
the Hindu law; see top of page 918, per Sandru- 
soN, 0. J. The same view was expressed by tlie otlier 
Judge. This case, therefore, does not support the view 
that the Act applies. 


(1) (1889) I.L.R., 11 An., 830. ( 2 ) ( 1911 ) 3S Ca!.. 882 . 

(3) (1886) LL.R., 11 Bom.. 119. (i) \im) 21 0.W.N., 906. 

(6) (1896) I.L.R., 28 CW,, 689. 
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T\u', oi S<t Hilda iincti \. Hadaf^wan Dasi {1) 

caw' oi a wiilun hrluiiging to a cask' who had recently BHoi.A uma: 
adopted the Hindu custimiH, being an originally non- KAitwu,A. 
Hindu of aboriginal tribe; yet it was held that the widow 
forfeited lu'r tirHi Inisband’s jtropi'rty under the Hindu 
law. At page 73r) the leanu'd dudges remarked that in 
their o[)inion tlu' ease was governed by the ordinary 
Hindu law and they ftirtlier said tliat section ‘2 con- 
templat('d (be ease of any widow inelnding the widow of 
a elas.s among which remarriag('H are allowed. The case 
does not disenss any principle', does not discuss the lan- 
guage of the Act and folhnva what are supposed to be the 
earlier east's of the Cotirt. I have already pointed out 
that some rt'stritdion will have to be placed on the words 
“a widow” in section 2 of Act XV of 185(5, for it would, 
otherwise, trover tlw ease of a Muhammadan widow or a 
Christian widow who, nobody would contend, came 
within its true meaning. 

As n summary of the Caleuttn eases wt' find that the 
consensus of opinion is that Hindu law governs even those 
among whom a widow renuirriage is permitted and there 
would be a forfeiture under the Hindu law whether the 
Act of 185(5 applied or not. There is no discussion any- 
where as to the effeet of the preamble and the effect of the 
recognition by the legislature that there were certain 
exceptions in which a widow’s marriage w'as regarded as 
valid. 

Now let ns ItKik to the Bombay cases. They are not 
many that wore cited before us. In Parekh Ranchor r. 

Bai Vahhat (2), which has already been cited in connec- 
tion with a Ctilcutta case, it was hold that section 8 of the 
Act did not apply to the case of a widow w'ho had re- 
married. 

The next case is the Full Bench case of Vithu v. 

Goxfinda (8). With all respect, the authority of this case 

(1) (1883) I.L.R., 80 Cut., 787. (2) (1880) I.L.R., 11 Bom., im 

(3) (1800) I.L.B., S»B<sm.,S21. 


* 7 ,1 'i* ' iJ, ' ' I '' 1 I- ' 
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iQiia is very much vitiated by liie Inrgt' iissumptitui ihat was 
bhola. Umar made that throughout India llu' practieo j)iTvailod (hat a 
Kauhiaa. widow of a caste among whom remarriago was allowed for- 
feited her first husband's jirojierty. 'Phis fuel, i( w%na 
, further assumed, was known to llu' legislattire and was 
acted upon in framing tlie Act. W<‘ may. however, jaunt 
out that in none of the rejiorted eases etuning before (his 
Court the plea was ever raised (ha( (he widow e.laiming 
tile inheritance of her first husband had forfei{('d. ns a 
matter of custom, lier luisbami's })rojierty. I’his ease of 
Vithu V. Gomnda (1) goes to the full length ol sujipori- 
ing the contention that Act XV of IHfib aj>f)lies. One of 
the learned Judges jjointed out (hat the })reanilde was at 
variance witli the body of (he Act atul, therefore, rnust 
give way to tlie latter. 1 have aha'iidy diseiiHscMl the 
point and pointed out that stndi was not (he ease. 

Coming to Madras, the ease of M tituffnyi v. Vitdfnn- 
Itali (2) is based on tlu' view of the liindu law that a 
widow on remarriage forfeits her first luisband’s pro- 
perty. The matter eanu' befoiT a Full Bench in Vittn 
Tayaramma v. GhatahmdU Sh'dyijn (M). Thnn? lenrnod 
tTudges took part in this ca.se and there is no unaiiiniity 
on any point decided. In this ease* a irindu widow had 
become a Muhammadan and had remarried as a Muham- 
madan. It was held by two learned Judges, Srshaqiei 
Ayyar, J., dissenting, that the claimant forfeited her 
right under the Hindu law. Tlie two other learned 
Judges held that Act XV of 1850 did not apply, the tliird 
learned Judge being of a contrary opinion. RF.anAnmr 
Ayyah, J., was of opinion that neither the Hindu law 
applied nor section 2 of Act XV applied and there w-tis 
no forfeiture. It can hardly be said that the Madras 
view IS that section 2 of Act XV of 1856 is applicable to 
e case before us. The question of custom does not 
aeem to have been discussed in this case. In a later 
case, Gajapathi Naidu v. Jeemmmal (4), a loanied sinfllo 


(3) (1918) 41 Had., I07a 


(2) (1877) I.L.R., I M. 4 . m. 
(4) A.I.R,. 1989 Mad. 7«S. 
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Judge lu'ld (lint sfHdion ii opplied even where remarriage *• 
was penuiiied by the eaKle.. 

(doming to tlie Lahon' High Court, only one case lUus 
has been cited belong us, namely, tlie case, of Parji v. 
Mmujiii (1). It appears to have lieen held tliere that the 
Act did not a|iply in the eircunistauees of a case like this " ' 

but th('n' W'Ouid be a lorfeiture unless a contrary custom 
was [)rov('d. 

In Patna the view stauns to have been held tliat sec- 
tion ‘i applied to all cases of Hindu widows’ remarriage 
<nen if remarriage of a widow was permitted by the caste. 

In the case of MumniiiKit Sura} Jote v- Mmainmat Attar 
Kitnirtri (‘2) the widow liad become a. Midiammadan and 
ba<l then nmiarried. The learned Judges remarked that 
it was a matter of first impression and that the decisions 
in (btleutta, Madras and Hombay were unanimous that a 
Hindu widow lost her property. As pointed out in this 
judgment, as to the decisions in Calcutta, Madras and 
Bombay it cannot be said that tlie three High Courts are 
nnanimons that the Act applied. In the M'adrns Full 
.Bench case (1. L. B., 41 Madras, 1078) two learned 
Judges held that tlie Act did not apply. In the Calcutta 
Full Bench case (T, L. R., 19 Calcutta, page 289) there 
3a no unanimity, and in Bombay (I. L. R., 22 Bombay, 

821) the Act was held to bo applicable because it was 
based on an alleged custom believed to have been univer- * 

•sal in the wliole of India. Then the learned Judge who 
delivered the judgment of the Bench agreed with the 
majority of 'the Judges in the Calcutta Full Bench case 
and held that section 2 applied. But he mainly based his 
judgment on the Hindu Taw. He said : ‘ ‘But even if 
this interpretation” (of section 2 of Act XV of 1856) 

“lie wrong . . . in such circumstances we are relegated, 
in coming to a decision, to the general rale of Hindu 
law." The learned Judge dcres not disonss the effect 
a custom and indeed it 
custom. 


Bhola Umar 


iMuherj-K */. 
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1' 32 1 Lave tried to siiow siiiovc liiai mi an iii(ii‘|>eiulrtu, 

bkota Omar reading of Act XV of iHAli it i.s diHienlt to say that 
kaustixa. BPction 2 applies to tiie cast' hcfon' us. 1 would dcciiit' 
accordingiy, and aiiswor liie tpieslioii in llie negiilive ho 
, , , far as Act XV of 18r)(5 is coiieeriicd. 

Xow I turn to the question of iiindu law. I have 
read the judgments of the various High I’ouris which 
deal with the Hindu law as alTecting forfeiture of the 
widow’s pro|)erty and f am afraid 1 cannot concur with 
the view taken. The main argunii'iii ndiancetl is this; 
a widow inherits hccau.se she is one-half of the body of 
her husband (ardlimKjhu as she i.s calh ih. and if she 
reniarries sdie ceases to lie one-lialf of her liushand's 
body and, tlierelbre. forfeits the riglit of inheritance. 
Nothing can he more fallaeious, with all respect, than 
tliia argument when apjilied to ll e eas<' of people who 
permit the remarriage of (heir widows, If these petiple 
believed clinl a wifi' was one-half of the Iwidy of her 
husband and on the deatli of licr hushand one-half of hi.s 
body survived in the widow, liow eonld thi'V possibly 
have allowed the wddow’ to remarry** How eonld pos- 
sibly one, wlio was one-lmlf of one titan’s body, have 
become the one-lmlf of another man's lijidy by ti second 
marriage? If a true rule of Hindu law lie that n widow 
^ inherits because of being one-half of her hushnnd’s body, 
then a widow-marriage cannot posslhly Iw* legal under 
the Hindu law. Yet not only is there a considerable 
body of opinion which regards the remarringe id n widow? 
valid according to the Hindu Rhnshfras. hut also there 
ia a eonsidi'rnble body of people who are supposed to he 
within the fold of the Hindu religion and yet they permit 
widow mamages. It must follow that those people wlio 
allow? their tvidows to make a valid remarringe neper 
helie-pe in the doctrine that ii wife is a oru'-luilf of the 
body of the husband and' that the w'idow survives the 
husband as one-half of his body. 

If w'e look at the discussion in the Mitaksliara, for 
example, as to the right of a wife to inherit, we shall see 
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how dil'IiciiH. ilu' of tin' nuflK-r (tf ihe Mitnkshara 

Wits i)! ‘jTaiifiti.t;' a riglil of inf!crifiii!( t' io ilie widow. Tn 
flic IMiliiksIiarn ns IraiiKlalod Iw (bK'iirooko, ('iiiiider 11, 
sociion 1, })iU’npra|)hH 5 to 'JO nri' devoted to discussions of 
the c’oidludinft lexis aiul the (‘onclusioii is drawn iii ])irra- 
jfraph 30 that a chaste wife inlK’rils. Thereafter tlie 
aailhor diseus-'cs tlie (juestion wh('ihe.r the widow iniierits 
only a portion just ('iiouch for lu'r niaintenance or the 
wlioic of ilu' husband’s property. A further discussion 
and strupftie eotninences and in tJie last paragraph, 30, 
the conclusion is drawn as follows: “Tliereforo it is a 
setth'd ruh' tliat a. wedded wife, heing chaste, takes the 
wlmle estah' of a niaii who. being si'parated from his co- 
heirs and not' suljsiHjuently re-united with ihein, dies 
leaving no inak* isssue.” Vijnaneswara does not even 
quote, niueh less does Ire consider, the text of Brihaspati 
quoted by .ninutvahann in Dayabhaga (Chapter XT, sec- 
tion I, parjigrapli '!) winch says that a wife inherits 
because she is one-hnlf of la-r husband's body. Tn view 
of this discussion of what are all ri'gnrded as sacred but 
conflicting texts, how can you say that this is the particu- 
lar reason why a widow is permitted under the Hindu law 
to inherit and that Tu'cause that rulri is broken in the case 
of a nmiarriage the widow must forfeit what she has law- 
fully inherited'? The Calcutta cases deal with 
Jimutvnhana’s commentary, the Dayabhaga, and even 
there you will find a discussion of the contradictory 
texts, some laying down the right of a widow to inherit 
and others denying it. The author of the Dayabhaga 
(k'votes no less than (1(5 paragraphs to the discussion and 
in paragraph 07 says, “fl'lms has the widow’s right of 
succession liecm explained’' : Bee Chapter XI of Daya- 
bhaga in Bc'tlur’s Hindu Tjaw TTooks on Inheritance, 
published by V. Kalyanaram Iyer & Co., edition of 
T9T1. ^Plic man would indeed be bold who would say 
that the only reason why a wife inJu-rits under the 
Hindu law on the death of her husband is that she is 
onc-half of her late husband’s body. That, no doubt, 
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^ is one of ilu' |■('^lso!lH ^iven Ity ■lioiijlviiliaiiii w hen he held 

Bhola ummi that the widow wliniild inhei'ii, 1 have alreadv poinied 

KA.tisiu.A. 'vas a eonsiderah!.* hody of ojiinion ajjainst 

the right of a widow to inherit, 

i-Merji, i> tliai lliiidu hiw was a 
growing set of rules and. at any jiartienlai time, the 
practice of a partieniar hodv of pi'ojde residing at a 
particular |)!<'ic(‘ giuieraliy determined the eharaeter of 
the law. It ts lor this reason that sn manv^ sidjodfs of 
law have arisen, although each school of law holds in 
veneration the saiiu* .sacred iaw.s kiinwii as Hmrilies. 

It is a inntter of history and it i" well known that the 
Hindu religion holds within its hdd manv jKopl*' who 
have never had, iti any s(*nse of the term, anvthitig to 
do with (he Aryan eivihV.atinn, When (he tliindu) 
.\iyans eanu' to India and eoiifjuered ti e ahoriginal races 
and spread their dominion, they, nainralh. drew within 
their folds many of the ahoriginal’ trihes. who 
gradually, out of shet'r \enernlion, started following 
some ol the eustoms and maimers oj the .\rvan rac'es. 
’Ihe Aryan races never admitted most of thesi* juvople 
entirely info their own folds ami keid (hem apart 
by calling thi'iii fslmdras, as persons iHdongitig ti> the 
fourth ela.ss. It was only tlu' privilege of the first tliree 
classes, the BrahnianK, tlie Ksluitriyas ami Vaishyns to 
road the Rhashtras and the. saered lawa and to ahide by 
them. The duties of the Rlmdras hh laid down hy 
Mann were to serve the tlnve higlu-r clnHseK; (Ihnpter 1. 
verse 91. Indeed Mann himself ,says in ih<’ ideari'st 
terms that his laws were meant niostlv fm* the lauudit of 
the three regenorate or higher classes and not for the 
Shudras. The vedic rites were meant for tlu* three 
higher castes alone who were known tis twiei‘-horn ones, 
n C lapter II, verse 24, Mann states that the twici'-lxirn 
peop e were to make their home within a partiiuilur area 
taom as A^»,arta or "the ooimlry of tlic Aryans", 
but the Shudra was allowed to adopt nnv emmirv a.s 
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but the Shudra was allowed to 
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hiH lioiiu'. l'’rom xcm-so 2(>, Chiipter II, coimnence tlie 

ruloH lor th(' purifiaition of a cliilci of tlic Dwija or twice- Bhola Umar 

born clnss and tlu' rules that fully relate to the duties KAtvsixtA. 

ol the I wiee-horn. You may read through the wl\ole of 

Manu and you will find that althnugli in the beginning ^ 

of his Hniriti he says that he is laying down the rules ‘ 

for all tht' lour eastes, lie ('oneerns himself with only 

th(' thn't' higher castes and only distantly with tlie 

Hhudras. 

This bc'ing the !*ase, it is not correct that the fine 
reasons wliich have been advanced from time to time by 
tlu' sag(’s as tlu' basis of <hc Hindu law apply equally 
to tlu' Hhudras simply becatise the latter call themselves 
Hindus. 


Ah 1 have alnauiy observ('d, if we follow one of the 
rt'Hsons given by the fouiuk'r of the Bengal Bohool foi' 
the right of a widow to inherit, namely, her being one- 
half of her husband’s body, she can never remarry and 
her remarriage cannot be valid. Thus it is clear that 
the caste which allows a widow to remarry docs not 
recognize thi' ix'ason given by some of the rishis for the 
right of inheritane{' of a widow and therefore it is not 
right to say that as those reasons fail in the case of a 
retnarriagt', there should be a forfeiture. The castes 
amongst whom widow-remarriage is recognized are 
mostly trt'ated as Shudras and you cannot apply the fine 
reasonings of the rishis for deducing the logical result 
of the acts of those who are practically beyond the closed 
})rec.inctH of the laws for the three twice-born castes. 
Gautama in Chapter XT, slokas 19 and 20, says that the 
administration of justice shall be regulated by the "Vedas, 
the Institute's of the sacred law, the Angas, the TJpa- 
vedas and tho Buran. The laws of the country, castes 
and families, which arc not opposed to these sacred 
ret'ords, have also authority. Cultivators, traders, 
herdsmen, money-lenders and artisans have authority to 
lay dawn rules for their respective classes : See 
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linoiiA xjmau tlu'ro is ri text of Vyusii (juoti'd in \ \a\iid.na .Ma\ukt!a 
KAusnxA. which rims as follows iscc the saiiu' huuK. pajic tl.'i) ; 

“The customs of traders, aiiisaiis, eir., and tim e who 
earn their livelihood by means of aj^rieuituri' or tlie ^taoe 
Midetji,,! jisciniain by oiher>. liiaputes 

iunong them should be dc'eidt'd by llmso of their own 
class.” 

I think I have said enougli to esiablisli ihal even (be 
framers of the Hindu law never professed to lay down 
rules for those who were nevi'r really within the narrow 
fold of the three regenerate classes. 

In the case of Santala Brim v. Btuhtstniri Ihisi (1) 
t he dispute was among Kajbansis and they were iuiginnllv 
non-Aryans belonging to Kooeh Itehar iuid a notnllindu 
aboriginal tribe. It wa.s because they bail oiitw.ardly 
adopted Hinduism as their religion ilia! tite striel Hindu 
law was applied to them by the tw(5 learned dndges of tlie 
Cale.ntta High (lourt and, oti the gnamd of ommess of 
tlie Imsband and wife’s body, a widow wjis deprivj*d of 
what she had inherited from tier first Ini.'^bnnd. With 
all respect, this was not ndministt>ring the law of tiro 
parties before the court. Init the law of a iHlTerenf people. 
Mr. T. N. Mittra in his Tagore Taiw Taadnres delivered 
• as en.rly as 1879 on Hindu Widows (at page ‘il H makes 

the following observations : “T have heen considering np 
to this time the marriage of widows as anthori'/a'd hv 
Act XV of 1856. There are, liow'cver. eertnin eltisses 
of Hindus among whom the marriage of a widow was al- 
lowed by custom. Thme, I Inhr it, iinil hr iiiinrttnf hij 
the custom on the subject rather than by Art XV of IHfUt; 
as among them the remarriage of the widow oieefs tin 
origin to custom, so the ineitlruls etiunrtirtf irith that 
marriage must be governed by thr same eustom." hiiis 
opinion implies that there can he no forfeitnn* mth'ss 
there is a custom to that effect. Tross cif caste or 
a) (1923) I.L.R.,B0Ca!..7a7. 
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oskiu-isui from sooit'lv or coirummity for acts wliich 
biiiig Oil (fcgradation inulor the ITiiidu iaw cannot 
now iu\'olvo loss of |iroji('rtv (Act XXi; of ISfiO). 
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KaV'SIIXA. 


biidcr no syslom of iaw otiicr thim the strict llindu 
law, as till' ortiiodox llindns yndcrstand it, it is possible 
to say tlmt a wido^v who has inlieritod some projH'rty 
fiom lu'r liusbaiul slioiild forfeit it Iiecause of lier rc- 
niaiiiage. Ko Alnhaimniadan, no (jhristian can think 
of i(. ! iierclore it cannot be said that it is a matter 

<>f natural jnsfice (fiat a wddmv on remarriage should 
forfeit the propi'rty of her first Inisband. Unless, thcre- 
lorc,^ we havi' got most cogenf reasons or a cleat; rule of 
hiw for ordi'i-ing- a forfeit ure, we must not do so. On the 
othei hand, tiie widow is authorised to hold Iter inherit- 
ance for lier life, by the following text of Katyayana: 

ApiilKt nhayana lu hh(ii'hih iHilttijiiufi (jurwii slhiUi^ 

hhunjilamnnuKtl kt^hanUi dayatla urdhwam apnuyuhA'' ■ 
(Qunfed in Harkar's Hindu Law, tlth edition, page. 63L) 
ft has lu’en held by the Privy (Council tliat the injunction 
that she shall mainlain chastity was only a direction, the 
breaeii of whii’h did not entail a forfeiture; see tlie case 
of Moiihain Kolitn v. Keri Kolitani (1). 

There is yet another ground for holding in favour of 
t.he widow'. Assuming that the strict rule of Hindu law^ 
applies to a caste which does not recognize the strict 
Tlindu law', in that case the remarriage of a widow' can 
only he regarded as an immoral act. The orthodox Hindus 
would Hal recognize Uie marriage as mlid, although the 
caste pi'ople may ri'cegnize it a.s valid and although the 
British Indian courts may regard it as valid. Tt has 
been hi'ld by their Lordships of the Privy Council that 
a w'idow who has once inherited her husband’s property 
does not foi'ft'it it by reason of her subsequent immorai- 
ity; sec Monirum Kalita v. Keri Kolitani (1). The 
widow after inheritance may lead openly the life of a 



(1) (1880) 5 Cal., 770. 
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common prostitute, yet slie imiy noi foiieii iirr invipm-fy 

iTMAiuinder tlie Hindu law, as iidt'rpn’ted Iw tlanr l.ordsliip’s 
K,ussu.rA. of the Privy (toiiiKul. Yel it is said' that if, insirad 
of leading the life of a common proslilute, the vidtov 

thert'liy I.atd \v!;af ilu' world 
generally regards as a moral life, if must follow that she 
should forfeit her first hushand's properly ! 'I.’hc ortlio- 
dox Hindu, as 1 have said, does not regard the marriatU' 
as valid; to him it is no marriage: flam nhy should the 
marriage be regarded ns anything worse than’ the grossest 
immorality? Can it be an act of jnstiee to say that 
living as the wife of one single man would l)e followed by 
a punisliraent, while the grossest inmioralify eatmot be? 
Tt \vas argued that tins may be .so. but stieb was the 
Hindu law. 

T, as a Hindu Judge, refuse to Indieve that sut-h i.s tlie 
Hindu law. T ('mjihatieally dmiy that stieh is flu* Hindu 
law. Tlie Hindu law lays down, not at one phtei*. hut 
at many places, that tlu' Rhashtra.s ean tievtu* Ik* 
interpreted apart from dictate's of conscience* ntte! reason 
In Chapter TI, sleika Pi, Mami says: "Vrtlnh aniriti 
mdachamh swamja cha prhinmnhmmth. ptiiHMintiir- 
hidham prahuh mhhnt hihhnmm"-, which 

when translated would me'an. "tlie Ve-elas, the* Smriti. 
good conduct and the dwtatpn fjf one’s o/en eon.'JcfV'Mce aro 
called by the wise the four soureos e»f elliarma." Hliarina 
IS nothing but good lawL In Hanskrit the' worel "eUiarma” 
is the proper reneiering for tbe* word law. Agaiti, 
Brihaspati say.s : “Keixilttm •'^hushfmtnttsritija tta 
kartahyohi nimmjah; yuktihwn hirhnirlu dhnrmnhnnih 
prajayatr/’^ (see Gboso’s Hindu T.aw, Jrel editiem, page 
1034); which wdien translate'd me*ans "Dei not arrives at a 
conclusion by merely (li.se*uHHing the Rhusbtrn eir feillowing 
Its letter; for if you follow the law or the Hhaslitras with- 
out recourse to reasons, you incur thereby a sin." Again, 
Narada says (Chapter IV, sloka 4), '^Dhtmmkmhtra 
birodhay tu yuktiyuktn bidki smritnh" (see Qlioso’s 
Hindu Law, 3rd edition, page 1030). This means 
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that wIuMV llio texts ot Sliaslitms are conflicting one ma 
should apply oiu ‘s own reason. In the teeth of these 
injunctions to follow your (‘onscience and your reasons, ivArSuuA. 
are you justitit'd in saying that it is tlie Hindu law that 
th(' grossest ininioi’ality would not entail a forfeiture of 
propi'iMy and yid. a nunarriage would? J'. 

'{’he (udy answc'r can lie an einphatic negative, 
h'or th(' rt'usons givtvn al>ove 1 hold strongly that under 
the Hindu law, as strictly interjm'ted or as lil>erally 
interprt'led, there can lie no forfeiture and the answer to 
the (itu’stion nnist be in the negative. 


St’i.eiM VN. {'. : -I’lH're has undoubtedly been 

<*onsiderahh' (‘ontrovi'rsy as to whether Act XV of 1856 
was applicable to all Hindu widows or not. The Allah- 
abad High (’ourt from the very beginning has laid down 
that the ,\et does not apply to such Hindu wi<lows as were 
entitled under their custom to rtunarry and who were 
not bcmnd to take advantage of the Act. Opinion in the 
other High ('ourts has considerably varied, and the 
Alhdiabad view has lu'cm op('nly dissented from. But it 
apjK'ars that with the la|)S(' of time opinion in the other 
High Court s. particidarly tlu' Madras High Court, has 
enr.a' rtmnd towards the view of this Court, at least so 
far as the npplicnhility of the Act is concerned. 


The Judges who have lield that all wddows are 
governed by tlu' provisions of section 2 of the Act have 
based their view on the wide language of that section. 
It reads; "All riglits and interests which any widow 
may have in lu'r deceased Imsband’s ptoporty . . . 
shall, upon her remarriage, cease and determine as if she 
had then died.” If the section were to be taken in its 
widest scope, it would have to be conceded that the provi- 
sion of law a{){)li('s to any widow whatsoever. It would 
then include not only all Hindu widows, but even 
Clhristian and Muslim widows. Such a construction of 
the H('<!tion would lead to absurdity. It is, therefore, 
impossible to say that section 2 of the Act can be 
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_ Ht32 interpreted witliovit refereiice fo ilie oliu'r |n’ovi«iimi.i of 
Bhoi.^ umat- the .Act and without n'ri'reiicc to tin* ju'camitlo. Wh're it 
Kai'sAw. possilile to interpret section ‘2 standin;* hv it<eir and 
indeiumdently of ('V(>rytliine else, thciv niiylii Itavt' liren 
Buktitmn iipplied to all liilld'l widows. 

oj. ’ Bnt we are forcu'd to restrict its scope so as to exehidi' a! 
least Christian, Miislini, Carsi or Hiuldhist widows. In 
order, tlierefore, to find out the true sco|)e id' the section, 
one is conipelled to look to iIk' jinn ions pi-ovisjons id tfiat 
Act contained in section 1, its well as to the pi-('ani!>!e. 
No doubt a preaniblc can never eontrid or re ariet the 
substantiAe provisions of an Aet. It merely sopplirs a 
key to the interpretation of those s{>etions. ]W where 
there is an anibi|fnity in tlu' .sei-iions ijr Avliere Uteri' is 
any doubt as to the triu' seope of the provisions of fhnf 
enactment, tlie preattdde may he of sonte ipaitianee. 

The Act was professedly passed vvilli llie ohje<1 of 
removing all legal oltstaeles to the niarriape of Htiiih) 
widows. The preamble stahal that it wa.s known that 
Hindu widows, with certain I'.xci'piinns, are held tn he, 
by reason of their having iieen once niarrii'd, ineajtat>l!' 
of contracting a second valid marrisige ami the ofTspring 
cf such widows by any second marriage are held In he 
illegitimate and incapable of inheriting, whereas many 
Hindus believed that this imputed legal ifieapaeitv, 
although in accordance with esfablislu'd <’nstoni, was mil 
in accordance with the precepts of their ndiginn, and 
desired that the law should no lotigiu’ previud those Ilitidn 
widows who may he so minded from nd(»pling a dilTerent 
ciLstom. The Act was intemk'd to relieve all such Hindns 
from this legal incapacity coniplaiia'd tsf am) to remove 
all legal obstacles to tlu; marriage of llimhi widown 

It is, therefore, olivioiis that the legislatnre ri*eogniy.c*d 
that there ivere certain exceptions to tin* genera! practice 
of widows not being allowed tn remarry. Olivinnsly the 
intention of the legislature was to remove the legal 
obstacles in the way of remarriage, and not to impose 
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jMtollu'r penaii;y tir re.sti-i(!tiun on tliose who did not stand 

It is, therefore, most unlikely Bhola umak 


in lUH'd of iiiiy legislution. 


tS'idaiii a% 
CJ. 


I'liat llu' ligislalure would liave intended to depiive KAusiia.A. 
Hindu widows who by the custom of their caste were 
mititli'd lo remarry and to retain tlu* property of tlieir 
husbands from holding the estate. The object of the 
Act proh'ssedly was to enable those widows, wdio were 
incapneitau'd from marrying, to remarry. But as it was 
consi(l('i-ed that rmnarringe, where it is not allowed by 
cuslom, should not disturb the relations of the deceased 
husbands or Ilnur estalt', there was an express provision 
nuuh' in section ‘J that all tlu'ir rights and interests in the 
deceased husband’s property shall cease and determine. 


The Allahnliad Higli Court has accordingly held that 
the Act I’oiild never have been intended to apply and did 
not apply to those Hindu widows who by tlie custom of 
their cash' had iudeiHunhudly of the Act a right to 
remarry. The |)oiut does not appear to have been 
emphnsixed in any of the previous eases, nor does it 
appear to lune been refuted in cases taking the contrary 
view, that tlune is no option but to restrict the scope of 
section ‘i. That section cannot apply to all widows. It 
can only apply to a particular class of widows for whom 
the Act was intended. To ascertain that class one is 
compelled to look to the preanjble, which shows that that 
class of widows consisted of those who were incapable 
of c-ontracting a second valid marriage- This obstacle 
in tiuui- way vvas removed and their children were 
di'clared l)y enactment to be legitimate. 

Tile Act was intended to render remarriage valid and 
to legalise the legitimacy of children. It conferred a 
heiu'fit oil those who could not remarry, but at the same 
tirin' imposc'd a rfistriction on them. It was not intended 
to deprive those who already possessed the right to 
remarry, of whatever rights they enjoyed in their deceased 
husband’s properties. 

The cases of the various High Courts have been consi- 
dered at length by Mukerji, J., and it is unnecessary for 
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^ lim me to cover tlie suiiie ground, 'rite lieneh of tii,. 
Bitoijv umak, Bombay lligli Court in i‘/5/N< v, (inriitdii ( I i prtJciM'di'd 
KvusnAA. HHsumption of previiience ot a eiisiom .»! iurfeiiuri' 

on remarriage, wliicli is not true so far as fhese j.rovinci's 
111 most eases vvIkmv a .■nsioin of 
cj. remarriage was establishi'd tiie riglii )o retain the estate 
was aJso put forward ami ipdielii, iniiecjl no ease has 
been brouglit to our notice wlieri* a custom to remarry 
was establislicd and yet tiie widow was held not to be 
entitled to retain the estate of tier deceased busiiaiid. 
The later view in Calcutta appiairs to be based more on 
the supposed principles of Hindu law titan on the provi- 
sions ol the Act. in Mtulnts, this is tht' opinitm of the 
majority of the learned Judges in tia- h’ull ffeuclt case of 
Vitta Tayarammn (VinfahoiKlit Sinniiiu t*Jt. Hut in 
■ these eases it was simply taken bir granted Hut! Hu* 
Hindu law enforces a forleiture ttf Hie esiate, and ibere. 
appears to be neither r.ny tdaborate tliseussimt of tin* 
point, nor direct ri'ference to any auHiorilies. 'Phn 
main aigument appears to lie that because in ilie Hindu 
concefition of luarifal rtdatious a wife is cfUisiiferiHl to lie 
half the body of her hushan'i and Hu* surviving wulow 
remains that hall, she cannot rt'taiii his eniati* after 
remarriage. There is also tlu* supposition that a widow 
ean hold the estate only (ill her widowhood, and as slu* 
ceases to he tlie surviving half id' the body of her husband 
on her remarriage and cannot thereafter i-onfer spiritual 
benefit on his soul, she must givi* up the eslati*. 'Phe 
notion that a widow is the surviving liulf of her deceased 
husband has been called liy Hir Snkuauiki Avvau, in tlie 
Full Bench case of the Madras High (touri referred to 
above, as a “picturm/we mvUtphor" . rertnirdy thi.s prin- 
ciple is not the solo basis of her right to Hueeessjun id his 
estate. Similarly, when an unehnste widow, who could 
hardly he imagined to confer spiritual heneftl on her 
deceased husband to whose mnritiil relations slie is 
disloyal, does not cease to hold the estate, the conferment 

(1) (1806) I.L.R., 22 Boro., 821. (2) (10ia) LL.U., 41 Mat.. 107R. 
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of the spiriliial In'invlit ciimiot be the iudispen, sable condi- la-ja 
for tl,e rotootion „t tl,o ortoto. Tl.c qoortion 
ihoroupiily ('xaimned by their Ijordsfiips of the Privy - 
Council in ilie leadiiin' case, of Manirmn KoHta v. KeH 
hohlitiii (1). When consich'riny; the question of 
unehastity, their Lord, ships had to examine tlie text of 
Vrihat Mann and of Katyayana, two verses of wliitdi are 
as fol low’s : 

1 he widow of a. cliildless man, keeping nnsullied lieiy 
hnsbaixi s lu'd, and pi'i’severing in religious ol)servances, 
shall pu'sent his tuiu'ral oblation and obtain liis entire 
share.” 

“fjet tlie cliildless widow, keeping un.sulliod tiie bed 
of her lord, and aliiding with her venerable protector, 
enjoy with moderation the [iroperty until her dc'ath. 

Afk'r h('r let the lu'irs take it.” 

'rheir liordships distinctly ruled that these texts 
related to tiie right ol suei’ession to the estate and not to 
its retention, and that the conditions of “keeping unsul- 
lied her husband’s bc’d”, “perstwering in religious 
observances” and “abidiiig w’ith her venerable protector” 
were not conditions preci'dent to the continuance of the 
widow's estate, and that evim if any or all of the,se condi- 
tions wi're broken, no forf<‘iture w'as involved. 

'Phe rigid to hold the estate of her husband is based 
on distinct texts, and the notion of her being a half of 
her husband’s body has in no text cited before ns been 
made the .sole basis for tlu' continuance of her estate. 

It is to he admitted that tiu're is no express text which 
lays down that a forfeiture of the Hindu widow’s estate 
will follow upon her remarriage; nor is there any text 
which expressly says that her right to hold the estate will 
terminate, on her death or on remarriage- On the other 
hand, the verse of Katyayana quoted above allows her to 
enjoy the property until her death, and the heirs are to 
take it only after her. It has been suggested that the 

(1) (1880) IL.R., 6 Cal, 776. 
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idea of a Hiiuiu widow |•e^iiil)i^tf^ lu'i' pr iperly in 

bkola umae inooiupatible wit!i tit!* cotu-i'plioii nl Jlimin hiw. 
Kai'siu.a. when once the eKiate litis vested in hi'r, there etin !«> no 
forfeiture unless tliere is a eiear aulhorily for tlinl view, 
forfeiture eamiot Ite iiiferred hei*iius!> of .soine 
o-.j. notioiml view dedueilile from sonu* supposed priueiph' 
underlyiltg the Hiticlu law of sueeessiou. \\‘|i,'n ij, 
now well setth'd tluit uneliiistity does iu)i mvolve tiny 
forfeiture, it would priiiiii facit' loiiow ifiat riutiiirritigi' 
would not. It watuld he piittiug n premium on nni'lutstiiy 
to hold that she can retain the property so long ns she 
remains notoriously unehaste. hut the moment she 
remarries she will forh'it it. The exfuvssion "widow’s 
estate is an .Knglish expn'sston and does mit imply 
tliat the (‘state eontiiuies so long as slu’ e<iniinnes to he 
a widow. In one sense she still n'ln.’iins tlu' widtnv «)f 
her deceased husband, even tifl.'r her remarriagi'. The 
expression in Hindu law for "withnv’s estate” is 
Stridhan”, which would literally mean "womiifTs 
estahr, and not necessarily witlow's estate. It would 
be offering an inducement to a widov\ to hi* imniorid if 
she wer(' told tliat site would l»e in a worse po.sition by 
validly remarrying thnn by living in ofien adultery. A 
change of religion, like n diseontinuaiiee of ehastity, 
involves no lorieitnrt', ^riiere ses'iiis to lu* no goiul reason 
for holding that a remarriage reeogiiixed hy law does 
so. In the absence of an express text, the Hindu law 
should be interpreted so as not to eatise a slmek to ,.ne’s 
moral conscience. Obviously the strict Hindu law 
never contemplated a remarriage for tin* higlier cIuhscs. 
The rules laid down, thc'refore, do not proviile for re- 
marriages. In the eye of the pure Hindu law remarriage 
was hardly anything better than emicuhinngc. When 
remarriage was not reiaignim'd it was tuntammmt to 
unchastity. In this view' of the matter her position 
should not be any worse than if she were unehaHte, 
IJndouhtedly the estate vesta in her on tlie death of lier 
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stipnrali'd husbaiui dying issnelnss. Tlie burden is on 1032 
the party wlu) nlh'gv.^ if, fo .sliow that there is some well Bhola xw 
settled rule ot law which divests her of her estate- In iCiraiLLA. 
th(' absence of any nulbority to the contrary, her widow’s 
estate must, continue. If tlie Act does not apply, then 
her ('stall’ continues even thougli slie remarries under tlie 
custom whieli allows it. 

When nothing more than a mere custom of remarriage 
is establislu'd, llu'n' is no {iresuniptirm that under the 
Hindu law she forfeits the estate. The party who is 
alleging that there has been a forfeitim^ must establish 
a further incident of tlu' custom that forfeiture is a neces- 
sary conseipience. Where such additional custom is 
establislu'd, slu' would, of course, lose the estate, if she 
weix' claiming it under the Act; and she would also lose it 
if she were claiming the right to remarry under the 
custom. Hut wlu’iH' nothing more is establislmd than a 
nu’re. right to remarry under a custom, it cannot, be 
presumed that forfeiture is a m'cc'ssary consequence. 

The burden to prove a custom involving forfeiture is on 
the party a,H.s{'rting it, and in tlie absence of such proof 
it must be held that .she could remarry and retain the 
estate and would not forfeit it. Of course no custom can 
he ('stahlislu'd which would override the provisions of a 
statutory ('imctment, but where the Act does not apply at 
all, custom, being a part of the Hindu law, must override 
the general principles of that law. But a party must go 
the whole length of proving the full custom on which he 
relii’s. By establishing only one part of it he cannot ask 
tiu' court to infer the other. I would, therefore, have 
no hesitation in saying that unless it is affirmatively 
('Stahl islu'd that in addition to the custom of remarriage 
there is the further custom of forfeiture of the husband’s 
estate, she is entitled to retain the estate even after re- 
marriage and till her death. 

T should like to add that even if I had not been 
independently convinced of the correctness of the view 
which has prevailed in this Court, I would have felt 
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bound by the long course of uniminions dceisiuiis whicli 
bhoia Umar have been given here. 8o hir as these [tnniiua's are 
KAiiBittA. concerned, people have ached upon (he belief (iial m (lu' 
absence, of any custom to (he c-oiUrary a widow wlio is 
Suiaiman entitled to remarry under (he eustoni of lier caste does 
C'-L not forfeit Iwr e.state. Many a (iile would in’ tipiei if 
this interpretation of the law were (o be reversed. 'I'here 
must be many transferc'es of pnvperty who have pureha.sc'd 
it in the expectation that their rigid would eoidinuc' at 
least till the death of tlie widow, who would lose i( by 
her voluntary act of remarriage’. !( woidd he extremely 
dangerous to shake the. a,idhori(y of long esiablished 
decided cases of this Court, which, no( in'ing nuiniiVsdy 
erroneous, have stood for a loiig jteriod of lime unchal- 
lenged in this Court and have hec'n always followed. 
Affecting rights in property, (hey must be treated as 
having passed into the acceplc'd law of (hc'sc’ provinces. 
Of course where decisions are dire('!ly contrary to n 
statute, it is the dutv of a hhdl Bench to overrule the 
previous decisions ev'cn though they might have .stood 
for a very long time. But when' the i\c*t is at letist 
ambiguous and the court does not hud alisohdtdy aide to 
overrule them, it would b(^ unsafe (u <listurh (lie eourse 
of rulings- No doubt these deeisions have laum tpies- 
tioned in some of the other High (hands in India, hut 
even there the opinion has varied and iu lu'cimt tiim’s has 
been converging to the view taken in this Court, 'bhe 
reversion of the estate on remarriage vviadd alter the 
course of succession and would hd tlu' property go (o a 
different individual. Many a nwersitjuer nmst hav<’ 
refrained from .suing inmiediattdy <i!i her remarriage in 
the expectation that sutuu'ssion would open otd later on 
her death. The. rulings of (his (hand must have nffected 
diverse contracts and dealings Ud.ween man and man. 
On the principle of starfi thrJm it is our tdi'nr dutv to 
adhere to those rulings so long as the U’gislature does not 
intervene or their Ijordships of the Privy Couneil do not 
rule that they are wrong. 
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King, J. : — The eliief question foe our determiua ■ ^932 

tion is wliether a iliiuiu widow, wlio remarries in ac- bhola um-m 
cordanee will) custom ol' her caste, forfeits thereby kmimua. 
her I’i^qhts in ihe esiale of lun* first husband under sec- 
tion ‘3 of tiu' Hindu Widows’ Ro-maiTiatfe Act, 1856. 

In other words, the (|nestion is whether section 2 of 
Ac*t XV of IHot) a(>[)lies to a Hindu widow who c,an 
remarry in aeeordanct' with the custom of her caste. 

The lan|i,’niip;e of section 2 is certainly very wide, 
and if the seilion is read alone, without regard to the 
preamble and to tlii^ othm- sections of the Act, it would 
undoubtedly apply to the present case. Section 2 
purports to lay down a goiH'ral rule tliat all rights and 
interests whicli “any widow" may have in her deceased 
husband’s propi'i’ty shall upon her remarriage cease 
and determine, as if shi' had then died. The words 
“any widow" would not only cover the ease of a Hindu 
widow who i.s authorised hy custom to remarry, but 
would also apply to a. (diristiau or Muslim widow who 
had never been a Hindu a.t any time. I think it 
could not be seriously argued that a w’oman who has 
been a Muslim i'rom her cliildhood and who married a 
Muslim bnsband who died in her lifetime would forfeit 
all rights in lu'r deceased Im.sband’s property under 
section 2 of the Hindu Widow's’ Re-marriage Act if 
she married again. It is ch'ar, tberefore, tliat the wide 
language of section 2 must be controlled and restricted 
with refereuee to the preamble and to the provisions 
of tlie Act as a wdmle. The only question is how far 
should the language be restricted. The object and the 
scope of the A(‘.t can be ascertained from the preamble. 

The A<it is (h'serihed as “a.n Act to remqve all legal 
obstacle's to the marriage of Hindu widows”. It is 
further ('xplaiiuul that by the law administered in the 
(dvil courts, Hindu widows with certain exceptions 
are held to be, by reason of their having been once 
married, incapable of contracting a second valid mar- 
riage, and as many Hindus believe that this imputed 
legal incapacity is not in accordance with a true 
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10=^^ interpretation of the precepts^ of their rt'Iigiori, and as 

BHOLA.UMABit is just to relieve all such Hindus from this lep,’a,l in- 
kausilla. capacity of which they coinplain, and the removal of 
all legal obstacles to the marriag(' of Hindu widows will 
Ami j inoraJs and thei pu])lio 

’ welfare, therefore the Act has Iahmi passed. It is clear, 
therefore, that the legislatvire intemh'd to reniovi' all 
legal obstacles to the inarriage of Hindu widows. H 
could not have been intended to apply to C'hristian 
widows or Muslim widows who were able to nanarry 
without taking advantage of the jvrewisions <d’ the Act. 
For the same reason I think the Act c-mdd not have 
been intended to apply to Hindu widows wlio were able 
to remarry in accordance with the custom of tlieir en.sli'^ 
without taking advantage of the provisions of this Act. 
Sections 1 and 2 seem to be closely eonneelt'd and enact 
that a. Hindu widow who is not i)ermitt('d hy custom or 
by any interpretation of FTindu law to rmnarry may 
nevertheless remarry, Init if slie does so, she must for- 
feit all rights and interests in her deceased liusbnml’s 
property. In other words, I tliink section 2 appUcs 
only to those Hindu widows who would not havii heen 
able to remarry if tire Act had not. been passiMl, and 
does not apply to Hindu widows who can remarry in 
accordance with the custom, qtiit(? apart from any- 
thing contained in the Act. I’he Act is an enabling 
Act for the benefit of Hindu widows who would not 
otherwise be allowed to remarry, and T Ihink it could 
not have been the intention of the Icgislatiure to inipo.se 
a penalty of forfeiture upon Hindu widows who can 
remarry in accordance with tlie cnslom a.nd who nt'cd 
not rely upon the provisions of tlie Act to validate tlnur 
remarriage. The Act was intended to remove legal 
obstacles to the marriage of Hindu widows and not to 
impose liability upon widows who could remarry apart 
from the provisions of the Act. 

This interpretation of section 2 of the Act has been 
consistently adopted by the Alkliabad High Court in a 
long series of decisions beginning with Bar Baran Das 
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V. Xftndi ( 1 ). (\'ri;niu Judges have expressed doubts 1932 

rog;u‘(ling llu' eonvcliu'ss of this interpretation, but 

the current of authoi'ity lias consistently been followed, ka^illa. 

There has been a difference of opinion between the 
Judges of ihe (hdcutta. Higli Coui't on this point, ^ 
The most imp.ortant. case is Matungini Gupta v. Ram 
BiittoH Roy (2), which was decided by a Full Bench. 

In that case a, Hindu widow married a second liusbcand, 
not a Hindu, in tlie form provided by Act III of 1872. 

The. majority of the Full Bench held that by her second 
marriage she forfeited her interest in her first husband’s 
estate under section 2 of Act XV of 1856. The ruling 
is not directly applicable to the cpiestion now under 
coiisidera,tion, because it did not deal with the case of a 
Flindu widow who I'c'Uiarried in accordance with the 
custom of lu'r ca.sie. 'Pho learned Judges, however, 
had to (xmsider the meaning and scope of section 2 
of Act XV of 1856 a.ud some of their observations are 
applicable to the present question. Wilson, J., in his 
referring order (at page 294) holds that section 2 refers 
to any widow falling within tlie class to which the Act 
applies, and at page 293 lie liolds that the Act applies 
to Hindu widows other than those who could without 
the aid of the Act remarry according to the custom of 
their caste. His view is, tlierefore, that section 2 does 
not apply to a Hindu widow who could remarry without 
the aid of the Act according to the custom of her 
caste. Banerjee, J., on page 296 holds that the 
words “any widow” in section 2 must be taken to mean 
any widow to whom the Act applies and for whom it 
was intended. It is doubtful whether he would have 
held the section to apply to a Hindu widow who could 
marry according to the custom of her caste, as it could 
hardly be held that the Act was intended for such 
a widow. The majority of the Full Bench interpreted 
section 2 in a wider sense and held that the section applied 
to all persons who being Hindus become widows. 

(1) (1889) I.L.R., 11 AU., 330. (2) (1891) I.L.B., 19 Cal., 289. 
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1932 According to that int('r]>rctat.ion seeiion ii would no 
BHot.A UMAit doubt apply to a Hindu widow who ('ulillcd to 
K/viMtiA. remarry according to the custom of Inn- caste, }>ut it 
must be remembi'rod that the learned dudges wi're not 
directly concerned with tlnd' (|nestiou Pkinsku, ,1.. 
(jisgented from the opinion of tlu' majority and lu'ld 
that section 2 was limited only to tlu' tames provided 
for by the Act, namely Hindu widows remarrying as 
Hindus under Hindu law as provided by that Act. In 
his view, therefore, section 2 would not apply to a 
Hindu widow remarrying according to custom without 
the aid of the Act. It will be st'cn therefoi’c that there 
was a confUet of opinion between the learned Judsrea 
on the point whether section 2 would be applicable to 
a Hindu widow who could remarry without tlu' aid of 
the Act. 

In Rasul Jehan Btujinii v. Ram Suruii Siiiijli (11 
it was lield that a Hindu widow on remarriage forfeits 
the estate inluirited from liei’ former hu.shaud, altlumgh 
according to enstom })revailing in her caste a remar- 
riage is permissible. This decision is ha.sed upon the 
general principles of Hindu law and not tipon Siudion 
2 of Act XV of 1856. It is true thsd al Iht' end of the 
judgment their Tjordships referred to Ihtr Sanni Das 
V- Nandi (2) and dissented from it, hut tlu'V did not 
expressly dissent from the view that section 2 of the 
Act does not apply. Their o])inion seems to have been 
that, whether section 2 applies or not, a Hindu widow 
upon her remarriage forfeits lun- interest in her demeaned 
husband’s estate under the general prineiplcs of Hindu 
law. 

In Ganga Pershad Bahu v. Jhafo (:T the K'arned rJudgos 
appear to agree with the Bombay High Court in hold- 
ing that section 3 of Act XV of 1856 has no application 
to a case where the widow belongs to a ea.ste in which 
remarriage is permitted; the object of the statute being 

(1) (1893) I.L.R., 22 Cal., 589. «) (1889) T.L.K., 1 1 All., .-tm). 

(3) (1911) IL.R., 38 Crtl., 802. 
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to enable widows, who were unable to marry previously, 
to remarry, the statute ought to be considered as a 
whole, and such of its provisions as impose a disability 
ought not to be applied to cases where it is needless for 
the parliics to seek the benefit of the provisions which 
r('cu)gniz:e the right of a widow to remarry. They 
proceed to point out, however, that even if section 

2 does not apply to such a case, the same result might 
follow from an application of the fundamental rules 
of Hindu law. 

In Sail (ala Be wa. v. Badaswari Dasi (1) it was held 
that a Kajbnnsi widow after remarriage forfeits her 
deceased husband’s estate even though there is a 
custom of remarriage in her caste. The learned Judges 
held that section 2 of the Act includes even a widow of 
a ca,ste in which remarriages are permitted by caste 
custom. In support of tlieir view they state that it 
is a fact that in a, 1 most all castes in which a remarriage 
is allowed by custom such marriages are followed by 
forfeitun^ of the first husband’s estate. No authority 
is given for the statement of fact and there is reason to 
doubt, as I shall presently show, whether the alleged 
custom of forfeiture of the first husband’s estate is by 
any means so universal as alleged. 

The earlier view of the Bombay High Court in 
Parekk Ranchor v. Bat Vakhat (2) was that section 

3 of Act XV of 1856 has no application to the case of 
a widow belonging to a caste in which remarriage is 
permitted. If section 3 does not apply to such a case, 
I think it would follow that section 2 would also not 
apply. In the later Full Bench case, Vithu v. 
Govinda (3), the contrary view was taken and it was 
expressly held that under section 2 a Hindu widow 
belonging to a caste in which remarriage has always 
been allowed, who has inherited property from her son, 
forfeits by remarriage her interest in such property. 

(1) (1923) LL.R., 60 Cal., 727. (2) (1886) I.L.B., 11 Bom., 119(130). 

(3) (1896) LL.B., 22 Bom., 321. - 


1932 


Bhola Umar 

V, 

KAtJS'ax.A, 


Zing, /. 


56 


THE INDIAN LAW REPORTS 


VOL. LV 


111 discussing the intoi'prctation of Act X\' of ISnt) it 
iiioLAmtAR was admitted that tlve preamble to the .Vet was at 
KAi’sn:,i.A. variance with its enacting clauses. 1'lu' prcanibli' 
evidently favoured the view that ihi' Ai‘t was not in- 
tended for all classes of Hindn widows, wlu'rt'as tlie 
hmy.j. clauses arc as wide aiid gma'ral as they can 

be- Their Lardshi))s observed tluvt the variatioii be- 
tween the preamble and the enacting clauses was not 
the result of any oversight but that the legislature 
deliberately used the more gimeral words in section "I 
of the Act, because it was found tlint while the custom 
of prohibiting remarriage obtained in certain casti's 
and did not obtain in others, in the matter of forfeiture, 
by the widow of all interest in her first Inisband's estate 
there was no such divergmiee. 'riicy rel’ern'd to 
certain researches into the customs of ctsstcs in the 
Bomba.y Dekhan which indicated that thtu’e was imt a. 
single caste in which any enstnm to the cmntrarv pro 
vailed. Hence their Lordshijis concluded that section 
2 was only declaring by stntiitt' what was already u 
universal practice. With due re.sjieet (o their I.ord- 
ships I do not think it can safely Ik' inferi’cd that even 
if the legislature knew tlia-t among the tribes or lamtes 
of the Bombay Dekhan a custom was in force that a 
Hindn widow should forfeit her rights in her Imshinul's 
estate upon her remarriage, this would furnish an 
adequate ground for enacting, by a st;atnl(' applicable 
to the whole of British India, tlu' mb' that forfeiture 
of interest in her deceased hn.shand’s estat(' nnust ho 
a necessary consequence of the remarriage of every 
Hindu widow, whatever the i-ustom of her trihe or easto 
may be. The Bombay Dekhan is only a .small part of 
British India and it apijcars that the rule of forfeiture 
is by no means universal iu this provima' at l(‘ast 
among those castes in which widows are permitted to 
remarry. In most of the long series of cases decided 
by the Allahabad High Court the plea was never 
raised, in case,s where a custom of reman-iage was 
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adniitic'd. lltaf ivinarriaij;!' ('iitiiiled of iii- 

icrt'sis in lu'r diHU'ascd Iiusband’s estate. If forfeiture 
(if such int('n'sfs was a lu'eessary incident of the custom 
of rcniari'ia”;t' it is iiteniiccivable that such a customary 
iiieidt'uf sluadd not iiavi' Inn'ii pleaded. In Ranjit v. 
liddihi Rani (1) a cusioin of forfeiture upon remarriage 
was alleged hut it was ludd to liave been disproved 
upon the evideiuo. In Maiigat.Y. Bharto (2) it was 
held that wlu'u a widow nmiarried according to custom 
tlu'n it was customary I'oi’ her to retain her interest 
in her deceased Inusband’s estate. The same custom, 
of retaining her interest in her deceased husband’s 
<'statc, was proved in Ram Dei v. KRhen Dei (3). In 
Narpat v. Janaht (.4) it was lield that forfeiture was 
not one of tlu* legal incidetds of the custom under 
wluVh an Ahir widow is allowed to remarry. It ap- 
pears llu'n'fon' from an examination of the cases on 
this {)oint in tlie United Provinces that where tlie 
custom of rmnarriage has l)een admitted or proved, 
then the cu.stom of forfeiture has usixally not been even 
})leaded as a h'gal ineidc'ut of the custom of remarriage; 
when it has Ik'CU phaidcd it has never been proved and 
in SOUK' ca.s('s a contrary custom has teen proved 
tiffirmativi'ly. In my opinion therefore it is erroneous 
to assmne that in cases where Hindu widows are allowed 
by custom to remarry, forfeiture of interests in their 
deceased husband’s estate is universally recognized as 
a It'gal incident of the cu.stom of remarriage. It cannot 
therefore he sa,fely inforn'd tliat the legislature 
when ('uncting section 2 of Act XV of 1856 in very 
wid(‘ terms were only giving statutory sanction to a 
universfd custom. The authority of the Bombay and 
Calcutta rulings is wc'akencd by their reliance upon 
an <'rroiu>ous assunpvtion. 

There has teem sojiie difference of opinion in the 
Madras High Court on the question whether section 2 

(1) (1808) I.L.R., 20A)l., 47e. (2) ( 1926 ) IL.B., 49 All., 203. 

(3) (1915) 32 Indian Cases, 338. (4) (1920) 24 Oudh Cases, II. 
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would apply to a case of this sort. 'Fhe niosl, 

iiiipcirtaiit ca.se is Vitfa. Tmiaramma v. ('hninkomfu 
KAtmiiaA. Simyya (1). This dealt with a case where a Hindu 
widow became a Miihain Ilia dan and niarrii'd a IMuhani 
King, , 1 . niadaii Inisbaiid, so it is not directly In ]io!nl. But 
the views expressed by tlu' dudpes on the ap[)licabiIilY 
of section 2 have some liearing n]>on the question before 
ns. Phillips, J., (at papv' 1080) held fhai .setdion 
2 was applicable to the faids of that cast'. Kuishnan, 
J., took a contrary view. Tie ri'inarkt'd that havinj; 
regard to the scope and objec't of the ;Vcf as stated i'n 
the preamble and seeing that it is a purely enabling Act, 
its provisions should not be ajqilit'd to affect the pro- 
perty of persons wlio do not and ('onld not take advant- 
age of it. He came to the (conclusion that tlu' word 
“remarriage” in section 2 referred onlv to a irmar- 
riage nndn the Act and not to any renia‘rriag<> whatso- 
ever. He clearly lu'ld that .si'elion 2 would not apjvly 
to the case of a Hindu widinv who is jiermittod by 
custom to remarry, and he di.ssented from t!i<' ri'asoning 
in the Bombay .hull Bench (ca.se in the following words : 
“With all deference I am unable to follow this nudlmd 
of interpretation, nor ani I satislh'd that the practicn of 
widows forfeiting their riglit in their (irst, Imsliand’s 
property on remarriage is so nniv(‘rsal in Tndia as is 
stated. If there are castc's which allow widows to 
remarry and keep their estaP's at the sanu' time (and 
I am not sure there are not any) T ea,n s('.e no reason to 
think that the legislature in ena,cting Act XV of IBrit) 
intended to interfere with the rights of sueh widows.” 

I empliatically endorse tliese remarks. Wallis, 0..T.. 
thought sectioii 2 is wide enough to cover the ens(‘ of 
any Hindu widow remarrying, whether or not lu'r 
marriage would otherwise be prohibited by anv (‘Ustom 
or interpretation of Hindu law. The other twii h'arnetl 
Judges Oldfield, J., and Seshagiri Ayyar, J., both 
held that section 2 would not apply to the facts of the 

(1) (1918) I.L.R., 41 Mad, 1078. 
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case before them and tlie remarks of Oldfield, J., 1932 

would als!) clearly apply to the case of a Hindu widow Bhola umak 
permitted by custom to remarry. icaumlia. 

In view of this conflict of opinion it cannot ‘be said 
that the Madras High Court are committed to the view Kirig, j. 
that scH'tiou 2 applies to Hindu widows permitted by 
custoT)t to remarry. 

The laihore High Court in Parji y. Mangta (1) held 
tlrat tlie Act does not apply to the case of a Hindu widow 
who remarries according to the custom of her caste. 

The Patna High Court in Musammat Svraj Jote v. 

Mf<f. Attar Kumari (2) took the contrary view, follow- 
ing the Calcutta High Court in Matungini Gupta v. 

Rat)i Riittaii Roij (8). The tTudicial Commissioner’s 
Court aaid (■hii't Court of Oudli have consistently taken 
the view tliat section 2 would not apply to a case of . 
this sort. I may tad'er to Narpat v. Janaka (4) and 
Bhngwan Din v. htdmni (5) and Ram Lai v. Musam- 
mat Jwala (()). 

In spite of the fact that certain Judges of certain 
other High Courts have taken a contrary view, I think 
the long series of Allahabad rulings, which take the 
view that section 2 of the Act does not apply to the case 
of a widow wlio is permitted to remarry by the custom 
of her caste, are correct. There is no adequate ground 
for upsetting the law which has been settled by judicial 
authority in this province. 

A further question arises, whether the widow upon 
her remarriage would not forfeit her interest in her 
deceased husband’s estate under the general principles 
of Hindu law even if she did not do so under section 
2 of Act XV of 1866. 

It appears to me that the general principles of strict 
Hindu law could not be properly applicable to a caste 


a) A.L1^., 1930 Lah., 1023. 

(3) (1891) I.L.B., 19 Cal., 289. 
(5) (1921)’ 24 Oudh Cases, 297. 


(2) (1922) I.L.K., 1 Pat., 706. 
(4) (1920) 24 Oudh Cases, 11. 
(6) (1928) r.L.R., 3 Luok., 610. 
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f in whicli a custom of remnrringe is iKimiitcd. if llio 

Bhola umaii ijieiabers of the caste recognize fhc iHMuarriagt' of a 
Kaisilla. widow as valid, then it follows ihaj (hey .Jo luu acci'|.i 
the theories of orthodox Hinduism which would niahc 
Kina,.r. a legal remarriage impossible. If such ilu'orics an‘ 
rejected by the caste for the pur[H)Si' of perniiiting 
remarriage, it seems illogical to invoke the \ciw- same 
theories for the purpose of holding (hat if iht' widow- 
does remarry, tlien she must forfeii her riglds in her 
deceased husband-s estate. Miikehii, lias dmill 
with this aspect ot the case at Imigth, ami 1 iit'cd onlv 
say tliat I concur in the views which he has <>xpn'ssc(i. 
In my opinion, if there is a recognized cusiom pennil - 
ting a widow to remarry, then (here nius( also b«» a 
custom either of retention of inlcn'sf.s or forfeiture 
, of interests in her dec!eased husband 's ('.stall'. Iteleu* 
tion or forfeiture of inteivsis is mi'ri'ly a h'gal inciih'nt 
of tlui cushini of reniarriagi', iiiui in cases w Ih'iv a 
Hindu widow’s right to remarry is governed liy the 
custom of her caste, then T think' ihe <iue.sfion of r(«jen» 
tion or forfeiture of her interests in her de<‘<>as('d hus- 
band’s estate must also be governed by custom, i^uh'ss 
a custom of forfeiture is proved, then the widow would 
retain the interests which have W'sted in her. 

My answer to the reference is, “No. nnle.ss a custom 
is proved whereby the widow forleits her rights in the 

estate of her first husband in conseiinencc of her remar- 
riage.” 

^ By the Court In our opinion sect ion 2 of A<’t 
XV of 1856 does not apply to ilu' cnae of those widows 
who are entitled under the custom of their easii' to 
remarry and are not bound to take' advantage of the 
provisions of the Act. Accord inglv then' is no for- 
feiture under the Act of the Hindu widow’s e.state on 
remarriage in such a case. 

We are further of opinion tliat the proof of mere 
custom of remarriage would not be suflKnVnt to involve 
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forroiimv undiT the lliiidu law, and that it would i 032 
hv mri'ssjH'v for tlie pniay claiuiiiig that the estate has 
hei'ii Idrft'ited on aeeouiit of remarriage to prove that kaiLlla. 
liit'n' is a eustoui of such forfeiture iu such con- 
t ingt'iiey. 

LtM our aoswi'r to tlie lyfereiice be sent to the Bench 
oonoerned. 


hBlVr COUNCIL. 


I’H VHAi) IvliiMAlIl AND OTHERS (Defendants) 

[Do apixNil I'roio (he High Court at Allahabad.] 

Ifiiiilii Ittir 'oust ruction of deed — Gift of immoi'iable 

jiropniii to fciiuilc Gift for aa(ia-/ni.(/«e('““Malik 
iuuslut|i!'‘-'-.lf»A’()/»/(' or iife intcrCNt, 

tty !i regisltu'i'd detHi a Hitidu stated that-, as lie desired to 
provide for (he siippmt mid tiiaiideiiaiuie of Ids daugbter-in- 
hiw. he had made a gil’l: of .sjH’eifted iiMinovalile properly to 
iier for (hat pur|HtKi‘. and lie thereby deelared tliat .she. should 
reniiiiu absolute owner ijiuiUk nin/itaqil) of tlie property and 
pay the (iovertiiiieid ri>v<niue ; Held that the deijd conferred 
upon till' donee an alisoliite estate in the property with power 
to niake alieiiatiuiis giving titles valid after her death. 

Deeree of the Iligii Court allinned. 

.Xi’i'EAi, (Ko. -I.'i of 11)30) from a decree of the High 
(’ourt (IMitreh ‘J, lO'Jli) tiffirming a decree of tlie Sub- 
orilimdc dndge of Jamipur (December 21, 1921). 

'riu' only (ptesiion arising npon tlie present appeal was 
whi'ihtM- it registeri'd deed of gift executed by a Hindu on 
tlic Hlth of Soptt'mlx'r, 1862, in favour of his daughter- 
in-hiw conl’erred upon her an absolute or only a life 
intert'st in tht' iinnioviihh' property which it mentioned. 
9Mi<' (t'rms of the dei'd afipenr from the judgment of the 
dndicitil ConmiiUee. 

The Tii^i) Court, affirnring the trial Judge, held that 
th(^ doiu'u took an abBolute interest and that alienatio.uS' 
luade by licr wore vuilid after ber death. Ijtnd s ay , 


^ PmeMt Lord Blanksbhmh, ^ Lord BrjssE^ ICillowbn, Lor 

MAOMtLtAN, Bir John Walmh, Slid Sir Di’ctsiiak Murx ''. 
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referred to the followirig [laysaiRi in ihe jndjDiU'iU. 
■“ delivered by Lord Davkv in LafU Mobun SiiKjli h'tuj v. 
Ghukkun Lai Boy (1): “Then' an' \\\n canhiial prin- 
ciples in the construotiou of wills, deeds and oilier 
docuinents, which their Lordships thirdv are applicable 
to the decision of this case. Tlu' lirst is that clear and 
unanibignons dispositivt' words are not to be controlled 
or qnaliiied by any general expression <if intention. 'I’lu' 
second is . . . that technical words or words of 
known legal import imist havt' Iheir legal elTo-t. rren 
though the testator uses inconsisient words, uidi ss those 
inconsistent words are of such a nalure as to niak(' it 
perfectly clear that the b'stator did not mean nae tlie 
technical' terms in their proper s’.'use.'* The fearnet! 
Judge said that applying the find id’ the.se prineijdes it 
was difficult, having rt'gard to Ihe words of the deod, to 
argue that tliere wa,H a gift of anything less than the fidl 
proprietiiry interest in the {troperiy: the Intuniage wats 
quite definite iind precise. iXecording to the aliove rule 
no general expression of intention would .suffice to control 
or qualify tlie clear dispositive words. 'I’lu’ argmnent 
was that, as the intention appearing was to make a gift 
for the maintenance and support of tlu' donei*. the gift 
was for her life only; it was sought to support that by 
the consideration tliat the gift was to a llimlu female. 
But in the present case there was no room for llie 
presumption that the gift being for mainfenanee was for 
life only, because tlie deed declared in the plainest terms 
that she waas to have an absoluU' ('stnti'. Anplying Iho 
second cardinal jn'incijile laid down by Ta>rd Dw kv. the 
learned Judge said that a long lint' of decisions by tlu* 
Board established that the word "mnlik*' had a definite 
meaning and connoted the possession nf all the rights of 
a full owner unless the (‘.ontext or circumstances showi'd 
a different intention. It could not he presumed that the 
donor did not know the real meaning of the words 

(1) (18B7) I.L.R., 24 Ctil., 834 (840) ; L.R., 2-1 f.A.. 70 (80). 
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lu' did n«f Hnnii in tludr iiulviral and proper sense. 

:\irKt.-iMi. .1., a tier relV'rring to tlie judgments of 
tile I’rivv Cuuneil in Sumjmiin v. Rahl Nath Ojha (1), chanbika 
Rantariuiniiri! Itnn \. liaiiuii'hiuidni Uao (2) and Bhaidas 
S/tivtIiis V. lUii iluhih \'d) as to the construction of a gift 
or iHMpu'st !n a Uindii female, said tliat it was no longer 
true to say that an attempt siiotdd he made to read into 
a document, wliieh on its face gave an absolute estate 
to a Hindu female, the intention to give her only a life 
intCi-esf. In ids view the wish to provide maintenance 
was only the motivi' for the gift and should not be read 
as a measure of the e\lem of tlie gift. 

I'.KhJ. 1 'eeember Id. lo. lU' (Irnijthi'r, K. (]., and 
for the appellant : I'he deed of gift recites the 
donor’.s desire to pro\id(* for the “support and mainten- 
a!ice“ of his daughterdn'law. and again uses those 
Words as describing the purpose of the gift- Pmna 
farh’ a gift for mainftmanee is only for tlie lifetime of 
tlu* tionee : Karim SriiKvij v. Ilelnfidis (4). The 
word ‘'malik" confers ttn absolute (‘state only if the 
v'ontcjct does not show an intention to give only a life 
.nfen'sf ; {,iiHt Mn/iua Simjh Hay v. OhiM'un Lai 
Ray (A), KITi'et shoidd lie givim to the real meaning of 
the donor rather than to the (‘Xpivssions used : 
Ihiaattman t'rrsiiial's rii!a‘ fti). d’lie real meaning of the 
donor was jo givo the prop'’r1y for the maintenance of 
his danghti'r-in-law and Iheu'fore lor her life only. The 
words "malik muiitittjil" meri'ly define the ipiality of her 
rights during the period of (’ujoyment of the gift, the 
intention Ixdng that tlu* donee should have tlie full estate 
during tier lilV as if she had taken us heir. Sarajnhala 
Di'hi V, J ywlirmayt't' lU’hi (71 is distinguishable, because 
(I) (Um71 ao All., (21 (Ilt22) ILR., 45MtwI., 320 (328 

(3jVuriit l.n,H,, U! Hmu., ir.H: (4) (UMU) l.E.R., 25 Bom., 663; 

IaH., 4i) T.A. I. 1„H.. ‘28 I.A., 1»8. 

(n) (18(17) t.L.U., ai Oil),, sail (O) (tSOO) « Moo. T.A.. 303(411, 412). 

L.R„ 24 I.A,. 711. ■ 

(7) (1031) mt Onl.. 142; L.R., 68 I.A., 270. 
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iscw tlie grant there expressly eonl'crred a righi to ti’ansfer 
BrsitNA'i’it and tlie donee ns inirasi/iar liiul a iiermanenl lieritalvle 

r HAS AD J J 

vMmnn BBtatC- 

V, 

cifANDiKA Dunne, K. 0., and (1. D. MeNuir. for the respon- 
kumaui! dfint .No. 1 : In ,Io(jcsu'(tr Nnntin l)ri> v. lUtni Chunilra 
Butt (1) it was held by tlu' Hoard tliai although the 
words “for your maintenance’’ were attached to a gift 
by will the legatee took an absolute iidert'st, a ])ow(‘r of 
alienation being given by tire will, lien' the dt'clarafion 
that the donee was to be “malik mut^lnqil" e(]ually 
shows that that was the intention. In XaitlukJti 
Kunwar v. Jai Kishan Singh (db also a case of a gift 
to a daughter-in-law, the iVllahabad High (\'urt held 
that the words '‘malik mustatfil" were ('V('n stronger 
than “malik” alone as sliowing an intention to confer 
an absolute estate. The fait. tJiat the gift was of im- 
movable property to a femah' is not a ground for culling 
down tlie etfeet of the wonls : Jugniohun Singh v, Sri 
Nakh (3) and cases then' mentioned. 

Parikh replied. 

.December 15. The judgment of tlu'ir Lordships was 
delivered by Lord BLANEsnuRciH :• — 

In this case many questions wt'i*e canvassed in tlu' 
courts in India but all, exct'pt one, have passed iido 
history. They survive merely as an (’xcuse for the over 
elaborate and bulky record which is hc'fon' their Taird- 
ships. 

The one issue whicli remains effectivr' concerns n 
moiety sliare of a taluqa known as dakhanian in the 
daunpur District in tlie Provinc.e of Agra which by a 
registered doHvl of gift, dated the ItUh of Hc^plt'inbcr, IHt’ri, 
was given by Pirthipal Singh, the head of his family, to 
Musammat Balraj Kunwar, Ids daugl)U'r-in-law. Tlu' 
question is whether that lady had under the dc'cd power 
to make alienations of tlie property giving to the 

(D (1896) I.L.R., 23 Cal.,' 670; (2) (1918) I.L.R., 40 AH.. 675 
L.B.. 23 I.A., 37. 

(3) (1930) L.R., 67 T.A., 291. 
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ros]i()n(lcni,s titles wbicli arc valid after her death. That 
(liK'stion has been answered in tlie affirmative by the 
Bubordinato Jndge of Jannpiir and the result ’ is 
embodied in his decree of tlie 21st December, 1921, 
which on a.ppeal wa,s affirmed by a decree of the High 
Court of diidicature at Alhihabad, dated the 2nd March, 


1921). Tlu^ surviving plaintilf claiming under the donor 
Pirthipal Singh, who is long since deceased, again 
appt'nls. 

The deed in question is short and in terms simple. 
Its true ('(feet falls to be determined by the construction 
placed upon the following passages from it, read to- 


gether ; — 

“A moi(^ty share of ‘taluqa’ -Takhania . . . belongs to me 
by virl.ne of purdiase. made at aiidlon ... As I have 
allaliu'.d old agm now, as it is ])ossible. that some dispute might 
arise afiK'r my death, and as ii. is my (k'sire to make some 
arrangt'meni. for the supporii and mainienanco of Mnaammat 
Balraj Kimwar, my daugltter-in-Iaw, T, the executant, have 
. . . made a gift of the entire above mentioned pro- 
perty . . . i.e., the jcainindari rights appertaining to a moiety 
share of the above mentbned ‘taluqa’ to my (daughter-in- 
law ... for her support and maintenance. I declare and 
give it in writing tliat the said Musammat should remain 
absolute owner (walik nimtaqil) of this property under this 
deed of gift and pay the Government revenue. I, the 
executant, and my heirs and representatives neither have nor 
shall have anytliing to do with the above mentioned gifted 
property. If any person brings any sort of claim in future 
it shall be considered false and invalid in face of this docu- 
ment. I shall get the name of the said donee to be entered 
in the Govornrnont papers under this deed.” 

This deed of gift has been most carefully analysed by 
Lindsay, J., in his judgment in the High Court and 
therein he has set forth with great clarity the reasons 
which have led him to the conclusion that the deed 
confers upon the donee an absolute estate in the pro- 
perty and not one which determined with her life. 

Their Lordships find themselves in entire agreement 
with the Jearneh Jn(Jge. They are satisfije(J that We 
V ^ AP 
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reasoning, so far as based upcni Hie it'riiis tif Hh' (Iced 
alone, is correct and tliat bis conclusion is completely 
jbtstifled l)y autbority. Notbing .said by Mr. Ih' (Iniijl/iir 
or by Mr. Parili'Jt, for ibe appellant ba.s wt'aKcncd bis jiidg- 
inent in any way, and ibeir iKirdsbips mipbi well b'nve 
the maitter tbare. .But as tluy find furl her support fur 
tbe learned Judge’s conclusion in a.t least t\^ti cases cited 
to the Board, but not specilically disensscil by him. they 
think it may be noii witliont. advantage shortly to ri'ft'r 
to those now. 

The first is Jogemar Niirain Deo v. Pam VhnmJra 
Dutt (1), and it lias a bearing upon tlie ft'aluri' of the 
deed of gift here to wdiicli much iuiporlance was allached 
by the appellant. In tlie deed, as was poinled out, not. 
only do yo\i find tbe “support and luainlenance’' of tlie 
donee recited as tbe, purpose of tbe gift but \ou find that 
expression repeated also in tbe words of disposilinu, 

Now in Jogvmar Narain Dvo v. Ram ('fiaiiilra IhtU 
the effect of a disposition of a 4 annas share in a certain 
^aiiiindari made by will in favour of i.be youngest wife 
of tbe te, stator and their son Avas in fjui'stion. The 
words of bequest of the 4 annas shai'o wauv' : “I give 
to you . . . and the son horn of your womh for your 
maintenance,” succeeded after an iiili'vvnl by ih<‘ fellow- 
ing words, attaclied, by con.striudion, to ibe original 
gift, “and I give to yon tlie power of making alienaf.ion 
by sale or gift.” 

Upon these words it w'as lield l>y llu^ Board that the 
words “for your maintenance”, ^lareel of llu' words of 
gift, w^ero not sufficient to cut down In life iiileri'sis only 
the estates taken by the legatees and the rea.son is slaled 
by Lord Watson in delivering tlie judgnumt of ihidr 
Lordships at page -dB ; “It is no doubt true, iliai the 
gift of the- 4 annas share of Silda lienrs to he madi' to 
the Kani and the appellant ‘for your mainienance’; hut 
these words are quite capable of signifying thal. the gift 
.was made for the purpose of enabling them to live in 
comfort, and do not necessarily mean that it was to he 

(1) (189C) 2:i Cftl., C7() ; L.E., 23 I.A., 37. 
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linvilicd to a bare right of maintenance.” In that case 

tlK'. widei' construction was assisted and adopted as a— 

result of tlie words conferring ufioii tlie legatees a power 
of disposition by sale or gift. But here the donee is 
di^scrilu'd in tlu'. deed as “maUk miistaqil” and the Chanbika 
(“ oinfjrebensive intendment of tliat expression is illus- KtiMAni. 
I.rjiti'd in ilu', si'cond of the two authorities to which their 
Ijordships tliink it desirable to refer. 

It is the case of Naulaldd Kmiwar v. JaiMshan Singh 
(1), w'here, as lierc, a Hindu being the full owner of 
certain property made a gift of it to his daughter-in- 
la, w, (h'S(iribing tlie donee to the deed as matik mustaqil. 

It appcairs from tlie a,rguraent of counsel that the gift 
was f'Xprc'ssed to be for ‘‘maintenance” (seep. 576, line 
13). 

In these cireunista,nces tlie Court pointed out that this 
Board in Simijntaid v. Itnbi Nath Ojha (2), had held 
that the word '‘malik" alone, unfess there was some- 
tliing definite i,o the contrary in tlie snrrounding cirenm- 
sta,nceH to (pialify tlie meaning of the expression, 
indicates a,n absolute estate. “Here,” they go on, ‘‘we 
liave the word ‘malild followed by tlie word ‘mustaqil’ 
whicli even makes it stronger-” 

^Ihe other indications in this deed pointing in the 
same direction and all discussed by Lindsay, J-, lend 
to the w'ords in the present ease a cpmpl’etefy compelling 


Bheir Tjordships accordingly do not consider it neces- 
sa,ry to go further into the aiuthorities, being really well 
content to ancept on tlie wliolo matter the reasoning and 
the (ionclusion of tluvt learned Tiidge. 

In Iheir Ijordships’ iudgment the appeal fail's, and 
they will humbly advise His Mrijcsty that it be dismissed 
with costs. 

Solicitors for appellant •. H. 8. L. Pdlak & Go. 

Solicitor for respondent Ho. 1 : T . L, ’Wilson & Co. 

(1) (19X8) I.L.R., 40 All., 57S. (2) (1907) IL.R., 30 AU., 84 ; L.B., 

35 I*A*, 17* 
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APPELLATE (Tli l M l N A Li 

Bafarc Mr. J-mlMr Piilhn 

BMPEEOR y. ])AKIIAN} and o-ihkii.s# 

Criminal Procedure Code, mriiom) 118, ;■);!(! V/v'.// bif jitru of 

an offence triable unth mmcm^rs- Trial ralid I'erdiel eatu 

not be treated ue opinion of am'.<>.wrs Appeal lir^i on 
mattery of law o,ay-~-Mmlire^ to the pirn - Appeal 
heard on facts. 

In a charge under section aiiu/MU of ilio iiuiian IVrtal 
Code there is only one ofl'eiiee, nanu>ly that ul' rinfing in (!u, 
course of which grievous hurt has Inn-n cjinst'd. and (lu^ 
essential part of the offence is ilie rioling. 8<», in a part 
of the province^ where rioting is not an'oircnce irial.le hv a 
jia-y but the offence of grievous hurl is so (riahle, ihe mere 
addition of section d‘25 to si'clion MU will not make the eas<' 
which la easenlhilly one of rioting, a ease iriald.. by a jury. 

Where a, case not triable by a, jury has in fact been tried 
by a jury, under section tm of the {’riminai I’roeetlnn' Code 
tile trial is not Adtiatcd therein-. 'I'he verdi<-l of (la* jnrv in 
such a case cannot, liowever. be treabsl as being (he opinion of 
assessors, and by scKition 418 an appeal <-an lie on a matter 
ot law only. Wliere, however, tlu* verdict of the jury was 
held to have been vitiated by misdircetions, the aptH'a'l was 
heard on the facte. 

Messrs. F. Owm O-NOU, R. C. V.h,M, ,in,l 

o. P. Sanyal, for the. appcdla 

The Government Pleader (Mr. Ifanhtr for 

the Crown. 

PuLLAN, J. : — The seven appellants have heen frh'd 
in circmnstancea which give rine to c(*rtain iptestions of 
law. The charge franied iigainat them was drawn tip 
in the following tcrins : “That you on or ahtuit the 
.18th day of Juno, 1931, were ineinliers of an niilawfni 
assembly and in prosecution of the common object of 
beating Bahadur and his son Mahabir .some of the 

* Criminal Appeal No. 100 of 1932. from an <>rZ.r~'J 
Sessions Judge of Allaliabad, dated the 28tli of Juimari , l try/. * 
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members voluntarily caused grievous hurt to Bahadur i932 
and you are thereby, under section 149 of the Indian 
Peiuil (l)dc, guilty of causing the said grievous hurt and da:^ani. 
simple^ hurts to Bahadur and Maliabir, and thereby coin- 
rnitted an olhmee punisliable under section 325/149 and 
section 148 of the Indian Penal Code.” Certain 
offences are in the Allaliabad judgeship triable by a jury. 

Tlie Bessions Judge, believing that this was a case which 
under si'ction 269 of the Criminal Procedure Code should 
be tried by a jury for one of the offences committed, and 
witli the aid of the jurors as assessors for another, 
empanelled a jury and instructed the jury to give an 
opinion on the evidence as to the charge under section 
325/149 of the Indian Penal Code, and took their 
opinion as assessors on the charge under section 148 of 
the Indiiin Penal Code, dliis procedure is rendered 
lU'ccssary by tlu'. h'rms of tlie Criminal Procedure Code 
where persons arc chargt'd u'itb several offences, some 
of whicli are tria.l)le by a jury a,nd otliers not. In the 
present case there is only one offence charged against 
these persons. It is an offence of rioting in the course 
of which they cause<l certain injuries. The Judge had 
to consider whotlier tliat offence was one which could 
or could not be tried l)y a, jury. In this province all 
offences of rioting, which are contained in Chapter VIII 
of tlie Indian Penal Code, are excluded from jury trial. 

The Judge appears to luive thought that by adding sec- 
tion 325, which is triable by a jury, he brought this 
case within their jurisdiction- The Judge was mistaken. 

The cliarge was not under section 325, but section 325/ 

149, and the wording of the cliarge shows that the 
essential part of the offence was rioting. This is indeed 
inevitable in any case where section 149 is employed, 
for the basis of that section is that the persons who are 
held to be jointly responsible for an offence were com- 
mitting that offence as members of an unlawful 
assembly and were, therefore, where the offence was 
one involving the use of violence, as in the present case, 
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in ;!2 ^rioting, within the defiiiitien o!' “rieiiiig" gi\e!i in tlie 
Kmimiuou Ponai Code, This case, tln'frlVn’e, was iiul li-iahic Isy a 
Daiuiani. jio’y- It w'as triable b)' a Judge with Ihe aid id' 
assessors. Bectiou hiiC) ol' the ('riiiiiiial Pronaiurf’ ('od(' 
enacts that if an olleiice triabie with (he aid <d’ asst'ssors 
is tried by a jury the trial shall lud “on that ground <iidY 
be invalid’’. Opinions have Iteen i'xpressed in various 
High Courts tliat these words iiiean that a M'rdiet givi'ii 
by a jury in a case wliich should havt* b('en tried with 
the aid of assessors can be: regarde<l as the opinion of 
assessors, and the trial niay stand not as a (rial by a jury 
but as a trial with the aid of assessoi-s. 'I'liis view was 
held by one of two Judges in PaUHi'adau I'luiiKirn v. 
Emperor (I), and a, sitnilar view' se,ems to have been 
taken by the Calcutta Iligii Court in the ease of Enij)ir><s 
V. Mohim Ghmuler Uai (2). 'I’lit' dinieuliy in aeeepi iiig 
this view is tluit a jury gives a singh' (»piniou. Asses- 
sors nuist give their opinions sepa.ra,k'ly. Cotr-ietpienlly 
the verdict of a jury given as such is not and eaniiot bt' 
the same as the separate opinions of tlie moniliers of the 
jury. I liave no doubt tliat on this point ! shmdd 
follow the decision of a hhill Peneh of livt' Jtidgi's in the 
Bombay High Court in tlie e.ase of Khuj-Emiu'ror v. 
Parhhushanhar (B). I cannot do bet.ier than (piolt* tlui 
observations of Jknkins, C. J., at page OHiS of (lu^ 
report : 

“I pro]:K}se to confine myself to (ho words of tlu' Code, 
though, in doing so, I will l>ein' in iniiul wliat lias bi’en held 
in the several cases mentioned and discussed in llu' referring 
judgment. Section 404 of the. Criminal I'meediire Code 
provides that ‘no appeal shall lie from any jtidgmt'nl. or order 
of a criminal court except ns [irovided for hy this Code or hy 
any other law for the time hi'ing in force’, and under seiS.inu 
418 ‘an appeal may lie on a matter of faei us well as a. mal.h'r 
of law except where the trial was by jury, in which case flu' 
appeal will lie on a matter of law only.’ At the sa,mn thru! 
it is provided by section 636 that ‘if an olTimco triable with 

(1) (1902) 26Mad„ 24!5. (2) (1878) T.T,,U., 8 Cal., 

(3) (1901) LL.R.,. 25 Bom.. 080. 
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the a.i(.i of iusseasors is tried hy a, jury the trial shall not on 
tliat ground ho inA'alid.’ 

"Th('S(' sections a, re clear and need no paraphrase. The 
first qiu'stion ih(\y suggvst is, whether in this particular case 
the tria.l was hy jury. Tlic record leaves no donht in my 
iiiind on lids point; for the events of the trial absolutely 
nogative 1.1 u' A'iew’ tluit tlm accused was tried hy i,he eourt of 
Kession with ilu' aid of the jurors as assessors. 

“'li’lie oHa'iicc, therefore, though triable with the aid of 
assessors, \A.'as in fact tried l>y a jury. This irregularity did 
not invalidate the trial; but did it attract the consequences 
of sc'ctiori 418? This turns on the precise force in that sec- 
lion of the words ‘where llie trial was by jury’. Do they 
mean ‘where the trial should liave been by jury’ or ‘where 
th(' (rial in fact was hy jury’? In ray opinion the words are 
llu'uiKi'lvcs Ihe clean'st answar to tills question; they relate 
to whaf. actually otxnirred, not t.o wlavt should have occurred. 
An adoption of the rival view wordd lead to tlie result that; 
a reversal of the conditions would lea.ve a.n accused, who was 
wrongly l.ricd with tlii' aid of assessors, without any right of 
a.lipeal, though ihe schenie of ihe Code shows that in the, view 
of ihe legislaliiro it is less a.d\'a.nt.a.geonH to aai accused to be 
iried with IIka aid of assessors than hy a jury. I w'ould under 
the circiirastanc(',s answer ibe reference by saying that in the 
present case, no a.ppeal lit's on a matter of fact.” 

'I'lms the opinion given by the jury in this ease is a 
verdict wtliieh can only be, elm, Hanged on questions of 
law. 


1932 


Em3?EROB 

V. 

Dakhani, 


T have hem) referred to no case where a trial has been 
froiri beginning to end conducted as a jury trial where 
l,here wii.s no offence clmrged wdiich could in law liave 
been tried hy a, jury. ’iPhis is, however, the case here, 
and one of the grounds of appeal is that there has been 
a misdirection of the jury. In my opinion this objec- 
tion must prevail. lih-om lieginning to end the charge 
is a misdirection as it required the jury to give an 
ojiinion on a riot wliioli a jury cannot be required to give 
under the law as enacted in this province. It is not 
the case that tlu' Judge ma,de,any attempt to confine the 
attention of the jury to the cansiug of grievous hurt. 



h' 


1 sb? 

' 

\'h' 

:: 
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He states in his suniniuig up that the law ai»}>lirahl(' is 

empkkob laid down in sections 1 11, 1 l‘3, M(). 147, I IS. Ml), 
Dakkani. 323, 325 and 320 of the Indian Penal (’oihn .ind he read 
and explained all those seeiitrns In the jiirnrs. 'I'Ik' jury 
therefore were hound to considc'r this eas<' as a ease of 
rioting, and not as a ease of individual assaults; and this 
is further enrphasi/-ed by anotlu'r error inatie l>y ilu' 
Judge in tlie suinniing up wlu'u he failed entirely (o 
point out to the jury tliat they wvw re<|uii‘ed to givt' an 
opinion as to tlie guilt of each of tlu' pi'rsons eharged. 
He has througliout regarded the aeeus('d as a body of 
men and not as individuals. And there is still a third 
error in his charge when he states that if the jury lound 
the accused not guilty of the gravei’ od’enee of si'ctions 
325 and 148 it would be open to them t<v find them 
guilty of the minor offences uiuh'r sections .‘hid and ! 17. 
But this section 147 is absolutidy exeludt'd from trial by 
a jury. The jury then returni’d a verdict of guilty in 
the majority of 3 to 2, and this woidd normally inenn 
that 3 of the jurors had found all the accused guilty and 
2 of them as innocent. It was, howevi'r, explaiiu'd by 
one of the jurors that this was not tlunr verdict, ronse- 
quently the verdict contains a, rider to tlu* I’ffcct that one 
of the two dissenting gentlenu'n lu'ld that three of the 
accused wore not guilty, and the oihers were guilty. In 
my opinion, therefore, (lie trial by a jury is vitiated by 
misdirection. In the eircirmstaiux's of this ease tlu're 
can be no question of a retrial as tlu* east* was not triable 
by a jury at all, and the jury gave tlu'ir opiniim ns nsses- 
sors on the charge under section 148 which, in my 
opinion, was the same charge as timt which they luid 
tried as a jury under another name. An nppt'nl against 
this trial- with the aid of asHCHSora can he heard on (pu's- 
tions of fact, and I have accordingly heard the. argu- 
ments on behalf of all the seven appellants. 

[The judgment then proceeded to dcnl with [lie facts 
pqpcluded as follows,] 
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I accord in^ly allow the appeals of Baijii and Gbarib, 1932 
set aside their eonx'ietions and sentences and declare 
them to h(' accpiitted. In the. case of Dakhani, Bhopna, 

( hunni, .1 ursli«i(! niid Aiitiindi 1 sot jiisido tlioir (xiiivictions 
and sc'iitences undi'r sections 3:218/149, but uphold tlieir 
coindction and sentence under section 147 of the Indian 
Bc'nal (kxle. I'hese live men Avill accordingly surrender 
to iheir bail and serve out tlie remainder of tlieir 
sentence. 


APPELLATE CIAGL 


Before Mr. Justiee King and Mr. Justice Thom 

AMBA H.MTAI and ano'I'ukb (Platn'i'iffs) v. NATHU and 
AN oi'ima, (Defundan'I's)* 

Agra Tnunicij Aet (imeal det III o/;i9'2()), saoiians 3(11), 112, 
TAl'—Grovc-liohlcr Biglil< to pUint neto trees in place of 
dead or fallen trees — “Improne.ineiit' ’ — Iriterjiretation of 
stutules. 

TTnder tlie Ajiru. Tenancy Act of 1901, in the fibsence of a 
custom or contract io the contrary, a grove-liolder had a right 
to plant now trees in place of tliose tliat had fallen down or 
been cut down, so long as the land retained its character of 
grove-land, and that right has not l>een taken away by any- 
thing in tlu^ mnv Act. Section 197 of the Act of 1926 does not 
purport, to lay down the riglits a.nd liabilities of a, gi'ove-holder 
exhaustively. The right of a grove-holder to mainta.in the 
grovei by rephwing dead or fallen trees is an important incident 
of tlie status of grove-holder and the legislature cannot be 
held to have intended to ta.ke away this im|)ortant right with- 
out. express words to that etfect.. 

A grove-holder according to the present Act is a tenant, 
]'resuina,bly a. non-occuiia.ncy teimnt, and so under section 
112 ho is not (ui titled to make an improvement without the 
written consiuit, of his landholder. But the replacing of dead or 
falh'.n trees by the planting of new trees amounts only to 
"mere repairs” and does not amount to an '-‘improvement’’ 
within the mea,ning of section 3, clause (11). There is 
substantial distinction between making a new plantation of 
trees and maintaining an old plantation. 

* Second Appeal No. 1964 of 1929, from a decree of Eaiid-ud^iin Ahraad 
Khan, Additional Subordinate Judge Of Shahjalianpur, dated the 4th of July, 
W29, ooitBrming a decree of R. C. venna, Munsif or Tilhar, dated the 2l8t of 
January, 1929. 

6 AD 


■Tulii, 21 . 
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Mr. Haribans Sahai, for tlie uiipellaiits. 

A^TRAwi r Mr. Hazari Lai Kapoor, for tlu' iH'spoodonls. 

Nateto. King and Thom, JJ. : — This is a ij)laintilTs' .so(>on(i 

appeal arising out of a suit for uprooiing cortnin trees ; 
newly planted by a grove-lsolder, and for a pt'rpi'iiiaJ 
injunction restraining the groY('-lu)!der from planting 
new trees in future without the. permission of the /amin- 
dar. The defendants pleaded intor alia that, they had 
the right of planting new trees^, in plaei' of those' which 
had been cut or had fallen down, without tlu^ Eamindar’s 
permission. The trial court dismissed the suit and tlu; 
lower appellate court took the sajiic view and dismissed 
the appeal. 

The facts proved are tliat tiie d('fendauts are grove- 
holders, and that the grove in question was plant’d 
more than 50 years before the insiituiion of the suit, 

The area of the grove is ITid acres, and 03 old trees are 
still standing on it. The courts. tlK'ref<U’(', hold that the 
land still retained its cliaractcr of grove-land. It is 
further found that the defendants planted about ‘2‘i new 
trees in the month of July, 1925. 

As the new trees were planted before the comnumce- 
ment of the Agra Tenancy Aci, 1920, the defendants 
had a right under the law thou in force to plant now 
trees, in place of those that had fallen down or been cut 
down, so long as the land retained its character of grove- 
land. Tor the law on this point we refer to the niling 
in Chokhe Lai v. Bihari Lat (1). Tn that ruling the i 
customary right of a grove-holder to plant fresh trees 
was recognized, in the absenoc of a speoial custom or | 
contract to the contrary. 

Th the hrOsent case the plaintiffs have relied upon the 
provisions of ilie wajib-ul-arz prepared at the previous 
settlement^ between 1870 and 1873. Tn this wnjib-ul- 
arz a list of groves is set forth, giving particulars of the 

, ! (l) (1920) LL.R., 42 All . tm. 
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kliasra-numbers, the names of the owners, the area, and i933 
the number of trees. After giving this list of groves we a^IZsI^aT 
find the following entry: “As the Government has nILix'. 
excluded from the jama the area of the groves and un- 
cultivated area we, the persons in possession of the 
groves, declare of our own accord that we shall do our 
best in rearing and looking after the trees and that loe 
shall plant fresh trees in place of damaged trees with the 
permission of the zamindar. ’ ’ In appears, therefore, that 
the wajib-ul-arz does not even purport to record an existing 
custom in respect of groves but records a declaration or 
promise on the part of the grove-holders to the effect 
that tliey will plant fresh trees, in place of damaged 
trees, with the permission of the zamindar. The plain- 
tiffs have failed to establish that the grove now in suit 
is included among the groves mentioned in the wajib-ul- 
arz. In our opinion, therefore, the provisions in the 
wajib-ul-arz cannot be Iveld to apply to the grove in 
suit since the wajib-ul-arz, at the most, only recorded 
a contract between the grove-holders of certain groves and 
the zamindars of the village and those groves did not 
include the grove now in suit. We hold, therefore, that 
the courts below were perfectly right in dismissing the 
plaintiffs’ claim for uprooting the new trees which the 
defendants had planted in July, 1926, before the com- 
mencement of the present Tenancy Act. 

It has been strongly urged on behalf of the appellants 
that even if they are not entitled to get the trees which 
were planted in July, 1926, uprooted, they are entitled 
to a perpetual injunction restraining the grove-holder 
from planting any fresh trees in future without their 
permission. : ^ ■ "'.'.■ir,' ■ : 

' ' The appellants’ argument is based on the provisions 
of the Agra Tenancy Act of 1926. It is argued, firstly, 
thft : the rights pf grove-holders have been ^efined^ i in 
section ! A9-'?ri ri''3?hi§ I section pientions pe^ > ' 

@royeA0ldeis,,,:hBt js, 

grove-holder has a right to replant trees m place or 
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i!)32 trees wliicli have fallen down or heen cut down. It is 
AmuaSahai argued, therefore, that Ivy iinpiieatioii the legi -hituiv has 
N-wnir. denied the grove-liolders' rig'iit of |ilaniiiig new trees. 

We arc not prejiared to aeeede to this eoiiiention. 
Section 197 does not purport to slate the rigiits and 
liabilities of grove-holders i'xhausli\el_\ , Theri' is 
nothing to show that a grove-holder has no right otluT 
than a right mentioned in that section. As wo havi^ 
already stated, tlic law which was in force heloio the. 
commencement of the present Act ri'eogni/.iMl the graive- 
holders’ right of planting new trt'cs to rephns* fallen 
trees, so long as the land retained its eharaeter 
of grove-land, provided there was no village eusiom 
■or contract to the contrary. This right of imtiit- 
taining a grove was a very imporlani ineidenl of tho 
rigiit of a grove-holdi'r. It must he presumed that tho 
legislature l<ne\v tlie e.xisting law and in out opinion 
the legislature eannot he held to luive intended to lake 
away this important grove-holder's right without express 
words to that eti’eet. Mi'rely heeause si'ction IU7 is 
silent on the point whether a grovt'-holder ha.s a right to 
maintain his grove-land as a grove, by replanting trees 
whenever required, we tire not prepareil to hold tliat tho 
legislature has hy implication taken away that righi. 

It is further argued that under si'ction 112 a non- 
■occupaney tenant is prohibited from making any 
improvement except with the writUm eonseiil of the 
landholder. Now, a grove-holder is eerlaitdy a 
“tenant”; see section 8(()). A grove-holder is more- 
over presumed to be a “noii-oeeu|)aney tenant"; see sec- 
tion 197(a). Grove-land is now inehuk'd in the delini- 
tion of “Tand”; see si'ciion 9(2). Ho il follows that 
grove-land is a “liolding” or part of a “htildtng”; see 
section 3(8). 

It is further yiointed out that under section 3(11) 
“the planting of trees” is expressly mentioned as an 
'•‘improvement” with reference to a tenant's hohltng; 
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}>(?o So tlie appollants’ learned advocate 

claims lo havi' proved (1) that a grovc-liolder is pro- 
hibited from making a,ny improvement without the writ- 
ten (‘.onsent of his landholder, and (2) that the planting 
ol trc'es in grove-land is an “iniproveinent” with refer- 
ence to the grove-land. He contends, therefore, that a 
grove-iiold('r is proliibited from planting trees in his 
grove-land without tlie written consent. of his land- 
holder. 


i9:i2 


-Amu A }r)AHAi 
V, 

Hath u 


The first proposition must, we think, be conceded. 
Tho secamd jiroposition is, however, open to doubt. The 
question tairns upon whether “the planting of trees” 
mentioned as an improvement in section 3(ll)(c) means 
only making a new plantation of trees or whether it 
includes the replacing of fallen or useless trees in a grove 
for the. purpose of maintaining the grove. 

Wc! think tlu're is a, substantial distinction between 
making a, new plantation of trees and maintaining an 
old plantation. Tor the purpose of maintaining an old 
grove it is necessary to plant new trees from time to time, 
to replace old trees wliich arc dead or useless. But this 
sort of replanting, for the purpose of keeping a grove 
in good condition and of preventing further deteriora- 
tion, would not ordinarily be field to amount to an 
improvement, and we do not think that it is an 
“improvement” within the meaning of the Act. All the 
works which are mentioned as “improvements” in 
section 3(11) appear to be new works; “the planting of 
trees” is coupled with “the reclaiming, clearing, en- 
closing, levelling or terracing of land”- The works 
of this latter nature arc evidently intended ^ to refer 
to new works. Moreover, it is expressly stated 
in sub-clause (e) that “mere repairs” are not to 
he included among improvements. We think that 
replacing trees which have fallen down in a grove by 
planting new trees amounts onl.y to “repairs” and 
should not be held to amount to an “improvement — 

7 AD 
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1032 Filling up gaps among trees of an old grove is analogous 
ambaSahaj to filling up gaps in an old (Mnbanknu’nl. In tau'lt ease 
Naiot. the work is of the nature of repairs, for thi' jiurposi' of 
maintaining the grove or einhankinent in iis original 
state, and is not an ‘‘improvement”. 

Our conclusions on this point art' fortified hy the 
general principle that the legislature eaiinot hi' dei'iued 
to have intended to take away a very important right 
incidental to grove-holding without enacting exjn-ess 
provisions to this effect. In our opinion the riglit which 
a grove-holder had before the comnumeenu'nt of the 
present Tenancy Act, to maintain his grove, hy ri'plaeing 
fallen trees, has not been taken away by anything in 
that Act. 

We hold, therefore, that the appellants' content ioii 
cannot be accepted and the courts below have come to a 
right decision. We accordingly dismiss the appeal with 
costs. 


j. c.* 

U)33 

JanuaTyr 1.2 


PRIVY (IOUNCJTj 

KALAWATI DEVI (pLAm-riFK) ij. DILMIAM PILVKAHH 
(Dbfundant) 

[On appeal from the High Court at Allnhulniiri 
Hindu law — Adoption — AtiiliorUy to adopl — ('mint ntcl ton- - 

Khandani rishtadaran — Estoppel. 

A Hindu by his will authorised otu* of his two widows to 
adopt, but forbade her to adopt any son of the relations of 
her family (khandani rishtadaran), or of that of her ri'-widnw, 
or of his mother; if his brother should give his sou iu adop- 
tion, he should be adopted : — 

Held that the will precluded the widow fr(»m adopting tho 
son of a daughter of her brother. The word “khtmthini” was 
used in a general sense as reforriug to blood relations: tho 
principle that a Hindu female on marriage passes into Imr 
husband’s family could not be invoked, as it would ext-Uido 
authority to adopt the son of tlio testator’s brother or any 
agnatic relation of his. 

*Presmt : Lord THAUKBEiroii, LordWiuaHX and Sir 0»oaQKLowN»*8. 
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Held, fui;(-lu'r, thni. it had been rightly conceded on appeal 1933 
that (he widow was no(« estopped from denying that the adop- 
tion was invalid under the terms of the will. Devi 

Judgment of the High Court, T. Ih. Id., 50 All., 885, Dhaeam 
levorsod. i’bakash 

Ai’I'MAIj (No. hJ() of 1020) I'roin a decree of the High Court 
(May ‘in, 102H'> revt'rsing a deciec of the Subordinate Judge 
.of Meerut (May 2.1, l‘:)25). 

Tlie ajvpell!int inst^iluted a, suit against the respondent, a 
minor repre,seui.ed l)y his natural mother, contending that an 
.adoption of (lie res[>Qndem. iiy the ajipellant was invalid, and 
that it should be declared that a deed of adoption of her, dated 
August 8, .1918, w’iis void and that the respondent was not the 
adopted son of lier husband. 

The. fnc.-hs appear from the judgment of the Judicial 
Committee. 

9.’h('. l.i'ia.'! Judge lu’ld (hat the adoptio.u W'as invalid as the 
d('reuda.ui. was within (!u' class of persons who l)y the terms 
of the authority wc.re not to he adopted ; he furtlier held that 
the plaintiff was not estopped ftom questioning the validity 
•of the. adoption. 

On a.ppea.l to the High Court (Sen and Ni.tM.w-'OLrjAH, JJ.) 
the decision was rvU'crscd ti))on both points. The appeal is 
reported at I. L. 11., 50 .Ml., 885. 

1932. December, 1(1.. Sir Leslie Scott, K. C., and 
J. Nissim, for the a.p[)eila.nt. 

Snhha lloic, for the ics})on(lent. 

Itefercucic was m:uk' to llhattaeharyya’s Hindu Jjaw, 
pp. 112 — I Id; Mayjie’s Hindu Law, para. 701; Sher Bahadur 
V. (huKja BakJisJi. Si)i(jlt (Ih 

1933. January, 12. The judgment of their Lord- 
■ships was delivered by Lord Thankbrton : — 

T’lic appellant is a widow of Ram Saran Das, a Hindu, 
who died in December, 1896, witliont issue, but leaving 
rtwo widows, Miuncly, (1) the appellant, Musammat Kala- 
Avati, and (2) Musammat Basanti, and bis mother, 
Musammat Bliawao Kimwar. He left considerable pro- 
perty, movable and immovable, and shortly before his 
•death he had executed a will on the 6th of December, 

1896, under which he made the appellant the absolute 

(1) (1913) LL.R., 36 AE., 101(122); L.E. 41 1.A., 1(21). 
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1933 owner of his property and gave her full powers of d ispusa,! 
and alienation in any way she liked. He also fixed (•(’riani 
allowances for Musamniat Basanti and Musaiinnat 
Bhawan Kunwar and made provision for a, r('si donee for 
them. As regards adoption, he made tlui lollowiiig pi'ovi- 
sion, viz. — 

*“I authorise Musammat Kalawati <iO iulopt when rImv 
wishes, after ruy death, anybody whoiu sho litcs. Atiei 
making an adoption, Musammat Kalawati or thn (adopted) 
son shall have no power to make a transfer ot my property till 
the life-time of Musammat Kalawati. Musamniat Kala- 
wati shall act as guardian of the adopted son so long as he 
does not come of age, and, during his minority, she shall liave 
power to carry on the management of the property. .'\-iler 
the attainment of majority by the adopted son, he and Musatn- 
mat Kalawati will have power to carry on the maniigmnent 
and to enjoy the income of the property, either jointly or in 
equal shares.” 

On the 10th of December, 1896, the testator ammuled' 
his will by the addition of the following provision 
‘‘Kurther it is stipulated that if Mnaammat Ivalawti.ti 
should like to adopt a son, she shall not adopt any son of the 
relations of her family or of that of Musammat Basanti or 
Bhawan Kunwar. If my brother, Ji'wan, should give his 
son into adoption she should adopt him, otherwise she should 
adopt some other boy, and she shall not have a power to 
make a gift. In case of necessity Musammat Kalawati slmll 
have power to sell or mortgage a portion of the property.” 

The testator’s brother having declined to givo his son 
in adoption, the appellant, on the 8th of August, 1918, 
adopted the minor respondent according to tlie usual 
forms as a son to herself and her deceased husband, and 
on the same date she executed a deed of adoption in Ins 
favom.-, which purported to proceed in accordance with the 
provisions of the will. The factum of adoption is not 
disputed. The minor respondent is a son of Musammat 
Chandrawati, a daughter of the appellant’s brother, 
Brij Ballabh Saran. 

On the 28th of May, 1924, the appellant instituted tlie 
present suit against the respondent, asking for a declara- 
tion ‘‘that the deed of adoption, dated the 8th of August,. 
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1918, expcnted by the pin, inti O' in favour of the defendant 
is nnll and void as n, gainst the plaintiff a:Ccording to la,w, 
and that tlie defendant is not the adopted son of the Dkvi 
plaintiff or her Iinsba,nd; nor can he ^acquire any right DhSiak 
nnder the doeiiiiicnt aforesaid, in respect of the property 
left by Lala Ibun Baran Bas, deceased.” 

Of the va,rions grounds on which the appellant main- 
tained the invalidity of the adoption, the only one to be 
now considered rests upon the prohibition contained in the 
addition to the will a, gainst adoption of “any son of the 
relations of her family or of that of Musammat Basanti or 
BhaAvan Kunwar,” Avithin which the appellant eonte?ads 
that the respondent is included. The respondent, in addi- 
tion to traversing this contention, maintained that the 
claim for cancellation of the deed of adoption was time- 
barred and that tlu' wliole claim was barred by estoppel. 

Tlic Hubordina(,{^ dudge, by decree dated the 21st of May, 

]92r), decided in fa,vour of the aippellant and ordered and 
decreed ‘‘that it is declared that Bharam Prakash, the 
defendant, is not the adopted son of the plaintiff and that 
his adoption was invalid.” By an obvious error the 
words ‘‘or of her Iiusband” are omitted after “plaintiff”. 

Tlie learned Judge lield that the respondent was within 
th(^ prohibited class and rejected the pleas of limitation 
and estoppel. On appeal tins judgment was reversed by 
the High (lonrt of Judicature at Allahabad and the suit 
was dismissed by decree dated the 25th of May, 1928. The 
learned Judges agreed witli the Subordinate Judge as to 
the plea of limitation, but they held, on construction of 
the prohibition, tliat tlie respondent was not affected by 
it; they also held that the appcjllant’s claim was barred by 
estoppel. The appellant now appeals from that judg- 
ment. 

The only question for their Lordships’ decision is as 
to the proper construction of the clause of prohibition, as 
the respondent conceded that he was unable to support 
the judgment appealed against on the ground of estoppel. 
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1933 This ground was opened upon hy the appellnnCs cnunsei. 
ttat.awTtT and their Lordships are of opinion tliat the respondi'iit's 
counsel rightly conceded that there was not evidenet' to 
show that any representation of fael; liad hf'en made l>y 
the appellant, as was found by the TTigh Tourl. 

The question for decision turns on the sense in wliieb 
the testator used the words “ndations of Ih'i* family'’, 
which is the translation given of rhhtnda- 

ran”. There can be no doubt that the snl)stanti\e 
‘^rishtadaran” will include relations by blood or mar- 
riage, but in what sense did the testator use the adjeetivo 
“khandani” (of the family) ? 

The learned Judges of the High Court hav(' held tliat, 
in the case of a Hindu, his ‘lihandan” consists of his 
lineal ascendants and descendants and his collaterals in 
the male line, and that sisters and dangh(('rs after mar* 
riage are transplanted from the family and ac(|uire the 
lineage or gotra of their husbands. d’lu'v point tuit 
that the respondent’s mother, on hci- marriage, ceased 
to belong to her father’s family or khAndan, and that 
the respondent is therefore not a “khandani rishtadiir'' of 
the appellant and they hold that the testator must have 
used these words in the above sense. But, in the 
opinion of their Lordships, this (tonstruction deft'ais 
itself, for the three ladies named — on that ^•ic\v-~luut 
all changed their family, on marriage, to the family of 
the testator and his father, and the effect of the learm'd 
Judges’ construction of the clause would be to prohibit 
the adoption of agnates of his own family. Cominon 
sense is against any such intention on the part of the 
testator, and any such intention is inconsistent witli his 
express direction to give a preference, in adoption, to liis 
own brother’s son. It is clear, in their Lordslnps’ 
opinion, that the testator was using the word "Wianditn” , 
which is a word in general use, in a general sense as 
applying to blood relations of the ladies named, and tliat, 
accordingly, the respondent falls within the prohibited 
«lass and his adoption was invalid. 
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Tlieir Lordsbips will humbly advise His Majesty that 
the appeal should be allowed, that the decree of the' 
High Court, dated the 25th of M;ay, 1928, should be set 
aside, that the decree of the Subordinate Judge, dated 
tlie 21st of May, 1925, should be varied by inserting the 
words “or of lier husband” after the words “adopted 
son of the phiintiil'” and should otherwise be affirmed, 
and thati the appellant sho^dd liave the costs of this 
appeal and her costs in the Higli Court. 

Solicitors for appellant : Douglas Grmt and Bold. 

Solicitor for respondent : If . S. Nehra. 
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SAHU HAR PRASAD and others (Dependants'' v. 

FAZAL AHMAD (Pi:,aintiff) and o'I'hers 

[On appeal from tlu'. High Court at Allaliabad ] 

JP uliammddttit hm—W’akf — Consirmtum of wakfnama — 

Wlicihcr intcrcffi. in. property dedicaird — Int(uiliori — Transfer 
of Property Act (IV of 1882), section 8. 

On August 29, 1912, a Sunni Muliairnnadan, who died a 
few days later, executed a deed by wliich he purported to sell 
two villages to his niotlier for Rs.2 lakhs; the deed stated 
that she had piid Rs.10,000 and that she was to apply the 
balance of the price to charitable i)nrpos'ea. By a wakfnama, 
executed by the vendee on June 28, 1913, she stated the 
terms of the sale and declared that she therefore made a wakf 
of the villaguis, snbjecit to a charge in her favour for 
Rs.25,0()(), being the Rs.lO.OOO paid and Rs.l5,600 already 
spent, and she appoitited as mutwallis herself and, after her 
death, the respondents. A decree made in 1917 declared 
that the safe was invalid, and that the villages were divisible 
among the heirs of the vendor, Ids mother being entitled to a 
one-third slmre. Bho sold that share to the appellants. 
Aft(>r her death one of the mutwallis claimed that the one- 
third share was wakf property and the, sale invalid* 

Held, that the claim failed because looking at the transac- 
tion as a whole the intention ‘of the wakif was to dedicate 

: Lord Thanctrton, Lord Wbisht, Sir Gbobqe Lowndes, 
and Sir Ddstshah Mtoda. 
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odIy what she thought had been entrusted to her i)v her sou 

■SAHtT Hjja for that purpose. Even if section 8 of the 'LTimsh'r of ,I’re.- 

perty Act, 1882, had any application to i^he e::s('. il w.is 

EAZjii excluded by the intention. 

Ahmad 

-Judgment of the High Court, [19-29] A. Ij. ,I., 
reversed. 

Appeal (JSTo. 65 of 1930) from n. dcH-rt'e of the ili,gh (‘oiirt 
(March 19, 1929) reversing a dek'oo of the Siihordinate .htdne 
of Pilibhit (July 6, 1925). 

Eespondent No. 1, as one of the miitwallis nniler u- wtikf- 
nama executed on June 26, 1913, by Etthitn Ihhi (ilien 
deceased) sued for a declaration that a oinoiliird sliare in 
two villages was property dedicated by the deed, tind th!!.t a 
sale thereof to the appellants by Eahim Bibi eoustHiuently 
was invalid. The defendants were the appeilttnls. tlio heirs 
of Eahim Bibi, also the other mutwallis who were joined 
as pro forma defendants. 

The facts are stated in the judgment of ihe dudietiil Ctmi. 
mittee. 


The trial Judge dismissed the suit. Tlio leariu'd diulpe*; 
who heard an appeal having dilfercd in opinion, ihere* wtt.s u 
reference to a EuU Bench. As the result of the opinion of fhe 
Pull Bench (Kendall and Mukeeji, JJ.; Niamat-ui,i,aii, ,1.. 
uissenting) the appeal was allowed, and a decrtu' was nuuh* as 
prayed by the plaintiff. The views of the h'lu-ju'd .Judges 
■appear shortly from the present judgment. The bearing '"bv 
the Pull Bench is reported at [1929] A. L. J,, (5*20. 

1932. December, 2, 6. Dunne, K.C., and WaUarh. for 
the appellants: The terms of the deed show that the. intiui-. 
tion of Eahim Bibi was to carry out the instructions in the 
•sale deed and was .not to deal with any interest which hIk^ lta<l 
:apart therefrom. The sale deed being invalid the wakfiiurna 
was inoperative. The High Court judgment was bused 
^pon seefaon 8 of the Transfer of Property Act, 1882. 
But having regard to the definition of “ transfer ” in 
Muhammad Rudam AU v. MndilJ,] 
Husam (1), the Act did not apply. In any case tlie 
intention necessarily implied excluded the section. Pm-thcr 

in that Eahim Bibi was parda- 
nashm and it was not shown that she appreciated tlie effect of 
(1) (1920) I.L.B., 42 AU., 609 ; L.R., 47 1.A., 224. 
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its terms : Farid-iin-imm- Mukhtar Ahmad (1), Tara IMS 
Kuatari. Y. ('haiidra MauMiwar Pramd Sinqh (2). — ' 

' bAHTJ Har 

Tlieir Ijordsliips did not require argument as to the last 
point, in the ahiameii of any issue fra-med as to it, or considera- 
tion of it in India.. ' 


Drdriiijllii'r, K. C.. and Ahdul Majid, for tlie respondents: 
Mutaiion of naanea liaving taken place under the wakfnama 
the wakf waa eonqilcte and irrevoeahle : Wilson’s Anglo- 
Mn1ia.nnna.ilan Jhaw, para. 320. Rahim Bibi therefore 
was incoinpoteid. to sell the property or any interest in it. 
TIu^ opi'ra.iivo words in tlie deed covered the third interest 
which iRahim Bibi took as heir. The effect of the operative 
words is not. to be cut down by the recitals : P/.phiustone, 
Norlon and ('.'iark, Tniorprctation of Deeds, Ch. 10, rule 36, 
and tai,S(»s t.Iierc cited. There, was a, transfer b}’' Rahim Bibi 
to horsi'lf as mntwa,lli. and accordingly section 8 of tlie 
Tra'iisfcr of I’ropnrty .dct a,pplied, but in any case the section 
is a, rule of construction gmierally applicable. The deed 
stated plainly (lie properly convi'yt'd and thus excluded speeu- 
Iftti'on as to the inlenlion : Pijraj Nopani v. Pnra Sundary 
Danr.e (3), (hoiijahai v. Hoitabal (4). 

Dunne, K.('., rcpiiial. 

19BB. rJaminry, IB. The jvulo'inent of tlieir Ijoni- 
ships was delivered by Bir Dihsmait MolIjA : — 

This is an appeal .from a. .pidgmeiit and decree dated 
the ildliili of March, 1929, of tlic Higli Court of Judicature 
at Allahabad, whicb revorscal a judgment and decree of 
the court of the Bubordinate Judge of Pilibhit dated the 
6th of July, 1925. 

The (piestion involved in the appeal is as to the effect 
of a wakfnama exc'cuted hy a Muhammn:da.n ixmiamnhin 
iady under the following circumstances : — 

On tlu' 29tlt of August, 1912, Mansur Ahmad, a Sunni 
Muhammadan governed by tlio Hanafi law, executed a 
document purporting to be a sale of two villages, one 

■ (1) (1925) 47 All., 70:! ; (2) (10.31) I.L.R., 11 Pat., 327; L.R., 

L.R., 32 I.A., 342. 38 I. A., 450. 

(3) (1014) LL.R., 42 Cal., 36; (4) (1915) I.L.R., 40 Bom., 69. 

I,.R*, 41 LA., 189. 


'Y.-A, ■ ' ■ ' ' . ■ n 
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1933 situated in Pilibhit District and the other in BiuH'iily J.)iK- 
trict, in favour of his mother Ealiim Bibi for n eonsi- 
peasad (jei'ation of Bs. 2, 00, 000. It was recited in the d('('d 

that Bs.10,000 had been paid by Raliini ihbi. As io 
the balance of Es.1,90,000, it was stated in tlu' d(>('d' 
that it was left with Eahim Bibi “with insfruelions. 
that she should spend it at her discretion in (‘liaritahle 
purposes for the eternal benefit of iny (i.e. Mnn/.ur 
Ahmad’s) soul’’. 

Manzur Ahmad died on the 2nd of Bepteniher, I') 1 2, 
leaving him surviving as his heirs according to 
Muhammadan law two widows, his mother Eahitn Bibi, 
and a paternal uncle, Eazal Ahmad. On his deatli the 
widows became entitled between them to one-fourth of 
his estate, the mother to one -third, and the uncle as a 
residuary to the remaining five-twclftlis. 

On the 23rd of June, 1913, Eahim Bilii exeeut<'il a. 
wakfnama of the villages transferred to hi>r by tlu' salo 
deed, by which she constituted herself tht' first niut- 
walli, and appointed Fazal Ahmad, who is respondent 
No. 1 on this appeal, and three otliers, who are respon- 
dents Nos. 3 to 5, as mutwallis after her desith. It. was 
recited in the deed that she had already spent Ks. 15,001) 
in charity, and a charge was created by the deed on the 
income of the wakf property for the payment of 
Rs.25,000. The material part of the wakfnama as as 
follows ; — ' 

“My son Manzur Ahmad, deceased, sold the zamindart pro- 
perty in Bhitaura Kalan aad Arnkhara mentioned heknv to mo 
for Es.2,00,000, took Es. 10,000, a portion of tho consideration 
money, from me and left the remaining amount of Bs.l .tMJ.OOO 
with me as an amount dedicated for religions pnr{)Oses anrl 
authorised me to spend the same. Out of tho said innmmfc 
Es. 15,000 has been spent np to this time. Ineteud of spend- 
ing the amount of consideration after which the charity shall 
come to an end, it is more beneficial to make a ‘wakf’ of the- 
said property and utilize the income therefroiii in cliaritabl& 
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own accord witlidraw my possession from the entire 20 biswas 
’asli’ zamindari property in the village of Bhitaura Kalan, 
pargiina and district Bilibliit, and tiie entire 30 biswas ‘asli’ Eh.-vsa'i) 
zainindari pro]K'r(w, logetlier with the cultivated lands in f^Lvl 
marizi! Ainklu'ra,, pa-rgana Eichlia, tahsil Baheri, district Ahmad 
:B a,reil1y, logid iier with all the rights api>ertaining thereto and 
inalvi' a. ‘wakf’ of the same in the name of the Almighty.” 

After tlie d('a.ih of Mjttwnr Ahmad, litigation ensued 
bc'twoen the* heirs, tlie result of which was that the sale 
of the villagt's \va.s, in December, 1917. held to be void, 
as being, under the cloak of a, sale, in reality a deathbed 
gift in fraud of the heirs. 

The effect of this decision was that Eahim Bibi took 
nothing by the sale deed, but was entitled, as an heir, to 
one-third of the villages. This one-third ivas sold by 
her on llu' ‘JOth of June, 1918, to appellant No. 1 and the 
father of appellants Nos. 2-— •(>. 

'Flu' <jut'sti()n for <l('easion in the appeal is 'whether this 
was a good sale, or whether the one-tliird share of Kahim 
Bibi Imd already hec'u validly disposed of by the wakf- 
nama. 

Bahim Bibi died on the 15th of August, 1921, leaving, 
her surviving as her heirs respondents Nos. 2 and 3. 

On tlie 9th of Heptemher, 1924, Fazal Ahmad instituted 
the suit, out of which the present appeal arises, in the 
court of the Subordinate , fudge of Pilibhit as one of the 
succeeding mutwallis against the appellants and the- 
heirs of Kahim Bibi and the otlier mutwallis for a dec- 
laration that the wakf was valid to the extent of the one- 
third share of Eahim Bibi in the two villages which she 
had iuapiired by inheritance from Manxnr Ahmad, and' 
that the sale to the a,ppellants, being a sale of wakf pro- 
perty, was void, and for other reliefs. 

The appellants alone contested the plaintiff’s claim. 

They denied that tlie wakf was valid to the extent of the* 
one-third share of Eahim Bibi, and pleaded that Eahim 
Bibi did not intend to create a wakf of what she inherited' , 
as an heir of Manzur Ahmad. 
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Subordinate Judge lield tliat: !lt('r(’ \\'a« iiidJiing 
Smit hab in the deed to indicate tliat Ilahim iiilt'iuled to 

PBASAD 1 « /» 1 . T 

I t’. create a wakf of t\\m-tJ;iiraB ai^ a vi'iuhH' Innu Manxiir 
Ahmad Ahmad and of the remaining one-third as his fieir. and 
passed a decree dismissing th(^ suit. 


From that decree Fazal Almiad appeah'd io fhe High 
Court at Allahabad. The appeal was lu'ard by KENiiAor, 
and Niamat-ullah, JJ., who delivered sepai-a(e jmlg- 
ments. Kendall, J., was of opinion lhat .si’ciion S of 
the Transfer of Property Act was decisive; 'if the case’. 
That section provides that “unless a differi'id inlention 
is expressed or necessarily implied, a transfer of propi'riy 
passes forthwith to the transferee the interesi wideli the 
transferor is then capable of passing in the propi-rty, and 
in the legal incidents thereof.” The learni’d Judge con- 
sidered that what was transferred by the deed of wakf 
was “the zamindari property in the two villagi's”, and 
not the interest which Eahim Bibi had aecpuri'd under 
the *ale deed, and that although the wakfnaiiia could not 
operate on two-thirds of the. property, it operaled on the 
one-third which Eahim Bibi owned at that date as an 
heir of Manzur Ahmad. On the other hand, Niamat- 
DLLAH, J., was of opinion that all that w.as intmuh'd to 


I- 

t 


pass by the wakfnama was what Eahim Bibi believed she 
had purchased from her son, and that tlie wakf did not 
attach to what she acquired as her son’s heir. J'lm 
learned Judge added that Eahim Bibi was a pardnuashin 
lady, and that' it was for those who set up tlie, wnkfnama 
to show that the consequences that would follow if the 
eale deed were set aside were fully explained to her. 

The learned Judges, assuming apparently that they 
differed only on a question of law, and that the' case, foil 
under the proviso to section 98 of the Code of Civil Pro- 

following question to a larger Bench : 

Whether the deed of wakf, dated the 23rd of Jime, B)13 
asraming it to be otherwise valid, operates on the one- 
third share of Mmmmat Eahim Bibi in villages Bhitanra 
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Killan and Anildiera., or wlvctlier it is confined to siicli 
estate as slie was believed to possess in them under the 
sale dixal dated the 29th of August, 19J.2.” 

In i;h('ir Lordships’ opinion it is at least doubtful whe- 
tlier this procedure was correct, as the difference of 
opinion seems also to have covered the (piestion raised by 
NiAMAT-uLLAir, 9,, as to tlie necessity for a fuller 
ex])Ia.na.tion of the ('(Tect of the wakfnaina to Kahim Bibi, 
and tins was not siilunitted to the new Bench. 

^Mie appeal, however, on the question so formulated, 
was lu'ard by a Bench of three Judges consisting of the 
tvsc) referring Judges and Mukerji, J. Mukerji, J., 
agreed with the opinion of Kendall, J. Niamat- 
hIiTjAH, j., adhered to the view which he had previously 
exprossc'd. The answer of the majority of the Judges 
w'BB that tlu^ wnivf attached to the one-third share of 
Kahim Bibi in the two villages. The result was that the 
appeal was allowed, and a deca-ce was passed for the 
plaintiff on the 19th of Ma.rch, 1929. It is from that 
decree', that the present appeal has been brought to His 
Majesty in Council . 

The solo (piestion for determination on the appeal is 
wlu'ther ihtj wakf attached to tlie one-third share in the 
villages wliicli Bahim Bibi accpiired as heir of her son, 
Manjuir Ahmad. 

In their Lordships’ opinion the sale by Manzur 
Ahmad and the execution of the wakfnama must be 
regarded as integral parts of one transaction, and the 
sale being held to bo void, the wakfnama falls with it. 
Q^lie sale (leed imposed upon Bahim Bibi an obligation to 
spend Bs. 1,90, 000, the balance of the purchase price, 
In charity, and the terms of the wakfnama leave no doubt 
that she executed the latter document in fulfilment of 
that obligation, and that she had no intention of 
making any contribution to the wakf from her own pro- 
perty. The wakfnama begins with a recital of the 
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1933 instructions contained in the sale deed, it.iid allt'r staling 
that Es.15,000 had already been sj)cnt, by her in eliarity, 

PBASAB o. J. 7» ^ 1 wKm 


V, 

Fazai. 

Ahsiad 


it proceeds to say “I, thcfcjorc, wilhdraw iu> pnsst's- 
sion from the entire . . . properly and mak(' a wakt 
of the same in the name of the Almighty.” That 
she had no intention of settling anything of Ium- own is 
also clear from the reservation of Es. '35,01)0 whieli she 
had paid as a charge upon the villages 10 In' n'paid to 
her out of the income. The scheme was. no donld, as 
was held in the former proceedings between I lie part it'.-, 
a mere device to evade the Muhammadan law, bul t hen' is 
nothing to suggest any intention on the pari of Eahiin 
Bibi to do more than to carry this scheme into olTecl. 

Their Lordships are therefore of opinion that the con- 
clusions come to upon this question l>y the Snhordinaln 
Judge and NiAMAT-uiajAi-r, J., are, corretJ. h'hi'y think 
it at least doubtful whether section B of the Tran'-ier of 
Property Act has any applica,tion in the present easi'. 
but in any event they are of opinion that, in order to 
ascertain the intention of the lady in executing the 
wakfnama, the whole transaction must be looked at. and 
upon this they think that her intention to st'ttle only 
what she thought had been entrusted to her by lu'r son 
is clear. 

Having regard to the conclusion to which their Tiord- 
■ships have- come upon the effect of the w'akfmumi it is 
unnecessary to deal with the question raisi'd as to tht‘ 
position of Eahim Bibi as a pardamshin lady, upon 
which no issue was raised or tried in the lower court. 

Their Lordships will accordingly humbly advise His 
Majesty that this appeal should be allowt'd. that ttu' 
decree of the High Court, dated the 19th of March, 1939, 
should be set aside, and the decree of the Ruhordinate 
Judge, dated the 6th of July, 1925, restored. The 
respondents must pay the costs of the a])i)ollant8 in the 
High Court and before this Board. 

Solicitors for appellants : T. L. Wilson & Co. 

Solicitors for respondents : Francis and Harher. 
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AI^PE LLATE ’ CKIMINAL 


Before Mr. Justice Pullan and Mr. Justice Niamat-ullah. 

EMPEROR '0. NAZIR and others* 

Emdcncc Act (J of 1872), sections 24 , 28 — Confession- 
Induced by promise of pardon— Degree of proof necessary to 
establish inducement — Evidence Act (I of 1872), section 30 
— Retracted confession of co-accused — Value thereof — 
Corroboration necessary — Approver’s evidence — Criminal 

Procedure Code, section 104 — Eoitent of duty of Magistrate 
recording a confession — Identification — Value as corrobora- 
tive evidence. 

The retracted coDl'ession of a co-accused can undoubtedly 
be used or t-akei\ into <!onsideration under section 30 of the 
Evidt'iice Acti uh ag'iunst the other accused, but it, like the 
■evidc'uc'O of an approver, is not siif&ciont for conviction unless 
it is (H)rrol)oraited in mait'i'i.'il particulars. 

The evidence <-)f an approver, coupled with the retracted con- 
fession of a, co-accus(Rl, is not sufficient for conviction of an 
accused person if tlu'te is no other i-eliable evidence in 
corroboration as regards the identity of that accused person. 

Where the identifying witnesses, in each case, picked out 
many more porsons who were not at all connected with the 
crime than persona who were suspected, such reckless identi- 
fication was valueless as corroborative evidence. 

Section 24 of tlie Evidence Act does not require the same 
•cogency of (wideuce as is necesRary to establish a fact. It is 
almost impossible for the accused person to adduce any reliable 
•direct evidence of maltreatment or inducement while he was 
in police custody. The section merely requires that if it 
“appears” to the court, i.e. if circumstances create a pro- 
bability in the mind of the court, that the confession was 
improperly obtained, it shall be inadmissible in evidence. 

Two |>erson8 who laid been arrested in connection with a 
•diicoity and beqn kept in jail for a few days, were put up before 
a Magistrate for recording their confessions under section 164 
of the Criminal Procedure Code. As soon as the Magistrate 
put the usual questions and gave them the usual warn- 
ing regarding the consequences of any confessions they might 


♦Criminal Appeal No. 1084 of 1931, from an order of H. P. Verma, Addi- 
tional Sessions Judge of Meerut, dated the 7th of November, 1931. 
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make, they refused to make o'diy stalcinoni'. liiey \\c\o thou 
‘taken outside where they remained in ilu' company of cci-lain 
police officers for some minutes. 'J'liey ilicu ri'lnnnul ami 
said that they would confess and tlu'ir siatcnu'iils were re- 
corded. One of them was subsefpu'iidy ni;nl(' an approv.-r 
but not the other, who retracted his c.onl'essiitn a(. Ilu- li'ial. 
Regarding this confession it was hdd that' !lie inlcn'iua' was 
irresistible from these events that a. pmmi.st' ol pardon ha.d 
been held out to them but the Magistrate’s warning opeiu'd 
their eyes and they refused to make any confi'ssion until ilu'v 
were re-assured by the police officers outsidi^ that- the Magis- 
trate’s warning was purely formal and of no signilicaiaa'. 
The confession in question was inadmissible in evidence by 
section 24 of the Evidence Act. Section 28 could not, be 
applied because obviously the warning conveyed by fhe Magis- 
trate did not remove the impression caused by tiu' indtici'mimt . 

It is not the function of the Magistrate, wlani lu' is to n'cord 
statements under section 164 of the Criminal I’rota’dnre Code, 
to reduce to writing what the per, sons placed la'bs'e bini say 
only if they make statements which the polici' ('xpeci ibem lo 
make and otherwise to make no note of anything whicl) I law 
say. It was the duty of the Magistrate to have lu'pl a record 
of what the accused were asked and what ilu'V .siab'd on the 
first occasion when they were placed before him and wlnm they 
refused to make any confession. 

Appeal from jail. 

The Government Pleader (Mr. Sanhar Sarnn), for the 
Crown. 

PuLLAN, J. : — Seven persons, Na?;ir, Junima, Hliera, 
Idn, Sukhan, Harbans and Phern, have been convicted by 
the Sessions Judge of Muzaffarnagar of an onVnci' under 
section 396 of the Indian Penal Code and have lieon 
sentenced each to 8 years’ rigorous iiu])risoiuncnt. 1’'he 
prisoners have submitted appeals from jail against their 
conviction, and an application has been mf\fle in revision 
on behalf of the Local Government requesting this (lourt 
to enhance the sentences passed upon these lu'rsons. 

A dacoity of a ferocious nature took place on the 
night of the 19th/20th of October, 1930, at the house of 
Prabhu Lai Vaish in the village of TCascrwa. The 
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dacoits, wlio are said to iiavc numbered more than 30, 
were armed with guns, lathis and probably spears. Two Empbror 
men who ini,i!rLered with them were sliot dead, and Nazik 
a,no(i!u'r was beaten to death witii lathis. The .women 
\\'('r(i grossly ill-used, one or more were violated, and j 

one was tortured. In my opinion a sentence of 8 years’ 

I’igorous iinprisonment in sucli a case is inadequate. No 
s('nt(Mi(a! less than transportation for life should be im- 
pos('d upon any ol' those persons who take part in a dacoity 
of this nature. 

It does not appear tliat the learned Sessions Judge had 
any doubt that the persons w'horn he convicted were 
guilty, and he lias praised tlie police officers who con- 
dueled the investigation for their good work. We regret 
that we, ha, VC been unable to agree with the learned Judge 
eitlu'r in liis I'luuinendation of the police investigation or 
in tilt' view taken by liirn a,s to the guilt of the majority 
of those persons whom lie has convicted. 

["After setting fort,li the ea,rlier stages of the investiga- 
tion the judgment proceeded.] 

From this point onwards tlie investigation adopted 
tlie usual method of attempting to obtain confessions and 
liasing tlui sulisi'qiu'ut proc.('c'( lings on tliose confessions. 

For the tinu' being the persons arrested at Bhabisa made 
no confessions, hut of those a,rrestcd in Loi, both Muham- 
mad Bias and Nay-ir made statements implicating them- 
selves a,nd of hers in tlie dacoity. In particular they 
implicated hkitc'h Muhammad who was arrested on the 
same da,\'. Idieir statements led to the arrest of a sweeper 
named .Thandu, who lias been acquitted, and Pheru and 
possibly irarba,ns, who are among the appellants. Bias 
produec'd at tlu' lime of his arrest some silver articles, 
one “jhuuwor" a,nd six “chhara” which appear to agree 
with articles mentioned in the list of stolen property given 
by the complainant’s brother on' the 21st of October. 

Another silver article known as “muthia” was recovered 
from Nazir. But this article has been identified by no 




94 


the INDIAN LAW KEPORTS 


[ VOL. LV 


1932 


Emfebob 

V, 

Nazir 


FulVm, «/. 


one as being part of the property stolen and cannot, there- 
fore, be regarded as evidence against Kazir. batoh 
Muhammad was found to be in possession of a gun, foi- 
which he has a licence. The six persons so arresUal Averc 
sent together in a motor lorry to Mu/.aflarnagar and a 
Magistrate was asked to record the stalenu'uis ol Muham- 
mad Ilias and Nazir- On the 15th of Divemln'r, tin' 
statements of those persons were ri'corded in eircaini- 
stances to which I shall refer later. 


On the 3rd of February, identification proetv'dings 
were conducted in jail by a Magistrate, of the first class, 
Mr. Gobind Prasad Mathur. The persons .put uj) for 
identification were Nazir, Jumma, Nahar, Rii-al, l'’at<'li 
Muhammad, Shera, Idu, Sukhan, .Tliandu, Ilarhans, 
Pheru, Ilias, Baru and Aiman- The result of tlu' iileiiti- 
fication is given in the report made by the Magistrate at 
the time. It is true that all the, present apjiellants wi're 
identified by one or otlier of the witnesses, and tlu' learm'd 
Sessions Judge has accepted tliese identifications as In'ing 
evidence against them. There is nothing in the judg- 
ment to show that the identification is rendi'rt'd valueless 
by the fact that the witnesses in every case jiicked out 
more persons who were not suspected than ^a'rsons who 
were suspected, and in most cases ivere so reckless in 
their identification that they might well have nuuk' thi'm 
blindfold. Thus Prabhn, the complainant, iilenlified 
two of the accused persons and 14 who were not coniu'cti'd 
with the affair; Dalip identified 5 accused pi'rsons and 
21 others; Fateh Singh identified 3 accused pi-rsons and 
14 others. Those who were loss recikless identified 
persons who have been acquitted, notably hkiteh Muham- 
mad,. who is stated in the first confe.saion of Tlins to have 



remained in a grove and not to have gone to the village, 
and has been acquitted by the Judge on the ground that 
he was implicated falsely out of enmity; and the best of 
all the witnesses, Faqira, made four mistakes as against 
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tlirec idetitdiica tiions of pet'sons wlio wore suspected. The 

riict is that the identifications wore carried out in circum- Emperoe 

staius's that made a trustwortliy identification very name 

dillieult. fi'here u’ere 15 persons put up for identification 

and 80 otliers. It is better in such cases to divide the „ „ 

,1 i • 1 • . . e ^ Pullan, J. 

nuinluM-s aiul lia.ve Bepiinite identiiications of 10 or 15 
[)ersons containing; two or three of the accused. In my 
opinion tliese identificaliion proceedings are ahnostfif not 
■quite, negligible. Faqira, tlie chaukidar, is the only one 
of tlu' ^vi(lnesses on whom I could place even the slightest 
reliaiK'.c. Another witness, ITardeo, appears to have 
identifu'd 5 persons suspected and 8 others. But it 
a})pears ct'rtain that of tlie five lie had identified he knew 
Harbans before, and Bateh Mnliamraad was probably not 
presc'iit at ihc dacoity. Oonsequently his identification 
is of little value. Bui it is to be noticed that both he and 
Faepra. idenlilu'cl Idu and tlunmia, and that fact may he 
tak('n as a V('ry slight cori'ol)ora,tive evidence against those ■ 
personH if there is sufiicient e\idence of a different nature 
against them. 

lik ^ 

Midiammad Ilias ivas oflored a pardon and examined 
■on oatli as an a[)prov('r. Tdie Judge is of opinion that 
Bias has fa^lsely implicated Ins personal enemy Fateh 
Miduimmad, and it is easy to show from his statement 
lliat all tlie details that h(', lias given as to the actual 
dacoity liave been added to the original statement which 
he made before tlie Magistrate. The Judge has men- 
tioned c‘.ertain particulars from which he considers that 
the approver’s statoment has been corroborated. The 
first corroboration is found in the fact that he showed to 
MV. (langa, Ram Yailav, Deputy Magistrate, the different 
f)lacies when' tlu' dacoits had (‘■ollected and where he was 
standing at the time the dacoity was being committed- 
As no one saw Bias at these places it is difficult to see 
how bis statement has been corroborated by the fact that 
he showed certain places to the Magistrate. Secondly, 
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isaa the learned Judge says that his at^counl, of this diuaiity 
‘sM^oir is corroborated by other dacoity wit lU'sst's. Tliis is true 
razib account as given in the sessions trial . hut it is nut 

true of the statement made by him bel'on' tiu' Magistrate 
on the 15th of December, IhJl, in which he gave no 
PuUm, j. Thirdly, the Judge stab's (‘orn'ctly tliat' his state- 

ment is corroborated by Ins production of a jhainrai' and 
sis ct,haras which, as I have ahviuly shown, correspond 
to articles mentioned in the list given l)y the complainant 
on the 21st of October. Fourthly, the rludgv rt'fers In 
a confession made by Namr on the sanu' day. to which 
I shall refer later; and lastly, he has n'lcrn'd to tin'- 
identification of Ilias by certain witnesses. t)n this 
identification I have already commented. In my opinion 

the statement of the approver has vi'ry little corrolioration. 

* * * * 

At this point it is necessary to consider the wi'ight., if 
any, to be attached to the confessions mudt' and retracted 
by Nazir and Idu, as against their co-act‘use<l. Un- 
doubtedly a retracted confession b\’ a co-accused cati l)e 
used Under section 30 of tlie Evidence Act, hut- such <'on- 
fessions vary greatly in tlie value to he attached to them. 
The confession of Nazir was made in the following 
circumstances. Ilias and Nazir are closely comu'cted, 
Nazir being a dependent of Ilias, who is a. petty zamindar. 
They w^ere arrested on the same day and smit to juif 
together. They stayed there four days and wc're tlu’u 
put up before a Magistrate- As soon as tiu'y W'cre 
warned by the Magistrate of the effect of their state'- ■ 
ments they refused to confess. They were taken outside 
where they remained in the company of <a'rfnin polic.o 
officers for seven minutes. They then returned and said 
that they would confess, and their stati'inents weri' re- 
corded. The only construction to be placed u()ou llieso- 
events is that these men expected a pardon and when tlie 
Magistrate told them that they would not ho pa.rdoned 
they refused to make any statement until they were re- 
assured by the police officers outside that the questions^ 
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put to thoni aiicl tlic wiiniing given to tliem were purely 
lornial. In tlu' (*as('. ol llias, wlio was svil)se(piently 
ni.'Mli^ an approver, it niatlers little tliat he made his first 
■eonlession al'ttvr rc'eeiving some promise of a pardon, but 
the sanu' does not a,pply to Nazir. If, as I believe, his 
statement is made on tlie. strengtli of an inducenicnt given 
to him liv(' niinutes before, his statement cannot be taken 
in (n i<!ene(' as agaiiisl. the. p(',rsons named by him as his 
a(‘C‘omp!i(H'.s. d.’he''(‘ase. of Tdu is somewhat different. 
Tdu did not make any confession till he had been in jail 
for lu'arly six montlis. It appears that in tlie month of 
Miarch he expressed his willingness to make a confession 
as to this amd another dacoity, and finally on the 5th of 
May lu^ made a. long slatenumt to a Magistrate in which 
lu' (k'seribed in <le(ail Irlu' Ka.serwa da(“.nity and the part 
])layed in it by himself . . . But in any case Idu’s 
confession is noi. one whieli etui be relied upon as 

against his co-aeeused. 

m * * * 

Then^ remain the easi's of the two persons .vho made 
■conle.ssions and retraeied them. I have already stated 
tlie circumstances in which Nazir made his confession. 
It a.j)[)ears tliat it was a, confession made on an induce- 
ment by some person in autliority and as such is inad- 
missible. in evide.nce under section 24 of the Indian 
EvideiUiC Act. Bcction 28 cannot be applied in this case 
because llu'rc is ('V<iry reason to believe that the warning 
conveyed by the, Magistrate did not remove the impression 
■caused by the induceuK'nt. If his own confession is not 
admitted in ('.videnca^ against him there remains only the 
statement of llias and (he confession of Idu. In my 
opinion no reliance can be placed on Idu in respect of the 
names given by him. Consc(|uently when he says that 
Nazir took ])art in the dacoity this is not a statement 
which can be ri'garded as evidence against Nazir . . . 
Seeing that Nazir is a retainer of llias and was clearly 
■acting throughout under his influence and suggestion 
1 cannot say that I have no doubt as to his guilt in spite 
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1032 of his confession, and I considei- thivi lie is (Miliiled to an 
bmpbroe acquittal. 

NjiIir There remains only Idu. 1 eannol iind an> roasoii lor 
discarding Idu’s confession as against linusoll. It was 
Fniian j Voluntarily and at his own express u ish lieeanw' lu’ 

hoped to be made an approver, but I am satislied that no 
promise was ever made to him that he would lie an ap- 
prover, and he gives details in his confession wliie.li eleaily 
indicate that he was one of the dacoits- Moivover, the 
two least unreliable witnesses both identilied him in jail- 
Tn my opinion, therefore, all of tire appellants oxec'pt Jdu 
must be acquitted. In the case of Idu I would aeei'pt 
the Government’s application for revision and enhance his 
sentence to transportation for life. It is unfortunate 
that in a case of this kind only one man should have' been 
brought to justice, but this is bound to happen so long ns 
the investigating officers are satisfied wlum they oblain 
a confession and base their case' on that (lonh'ssion iw's- 
pective of the fact that the man who lias made the 
confession is in no way a reliable person and has <1one 
nothing to assist in the proper investigation of the easm 
In my opinion Hias should never have been offered a 
pardon after the investigating authorities had time to 
consider the effect of the statement made by him Ixd’ore 
a Magistrate and the circumstances in wliich it was made. 
I do not wish to criticize too severely the learned Sessions 
Judge who has no doubt tried to come to a proper finding 
in the case and has honestly believed that the persons 
whom he has convicted were guilty, but it is tlu' duty of 
the Judg'e in all cases to state fairly the evidence both for 
and against each of the accused persons, _ and this tlie 
Judge has not done. However anxious a Judge may be 
that his decision should be upheld on appeal lie should 
never attempt to secure this aim by making the ease 
against an accused person appear to be stronger tlian the 
evidence justifies- 

Niamat-tjllah, J. : — [After setting forth certain 
facts the judgment proceeded.] 
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The principal evidence on which the conviction of _ 
most of the appenants rests is the statement of the ap- 
prover Tlia,s. It is now settled law that, unless an 
api)rov(a’’s tesliimony is corroborated not only as regards 
corpus dcticti but also as regards the identity of each 
ac(‘vised p('rson, conviction is not justified. The findings 
of the hairned Bessions Judge that the approver Ilias took 
part in the dacoity is based on sufficient evidence and 
may be safidy nci'cpted. The more important question, 
however, is whether all those whom the approver impli- 
cates have been proved to have taken part in the dacoity. 
He must be corroborated as regards each accused, even 
if his evidence is not open to serious challenge in any 
material particular, wliich is by no means true in the case 
of Ilias. * # * ■ 

Besid(w the mndence of the approver, we have the 
retractc'd c.onfessions of Na?:ir and Idu implicating not 
only themsidves hut also their co-aocused. For reasons 
which will appear presently, I agree with, my learned 
brother in holding that Nazir’s confession should be ex- 
cluded altogether not only so far as other accused are 
concerned but as against himself also. Idu’s retracted 
confession, if found to be voluntary and admissible in 
evidence, is an important piece of evidence against him- 
self; but as against his co-accused, the court can only 
“take it into consideration’’. The retracted confession 
of a co-accused, like the evidence of the approver, is not 
sufficient for conviction, unless it is corroborated in 
material particulars; see Emperors. Kalwa (1). 

Another question which requires consideration in the 
present case is whether, if there is no other reliable evi- 
dence in corroboration, the evidence of the approver, 
coupled with the retracted confession of a co-accused, is ■ 
sufficient for conviction- There is ample authority in 
support of the view that it is not. It has been expressed 
in the dictum that one tainted testimony cannot corrobo- 
rate another tainted testimony. Numerous cases bearing 

(1) (1926) I.L.R., 48 All., 409. 
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on this point have been quoted in tlie I jaw ol 1 ^j\ uIimkh' by 
Empeeor -Woodroife and Ameer Ali under section bO, at p|i. 
NiLiE 314-315, 9th edition, wherein it is stah'd iliat “Tlu' 
confession of co-prisoners, to be reiulon'd truslworlhy, 
Nmma. must be corroborated aliunde, by indepi'ndtMil. ('videiua' 
tdiahJ. -[jy the testimony of accoiuplices or apiirovers, as 

well in respect of the identity ot all the persons aflectcd 
by it as of the corpus delicM-” It stands (o reason and 
common sense that if the approver’s evidenc(\ itstdl is not 
sufficient for want of corroboration, the relracU'd e-onfeK- 
sion of a co-accused, which again has been declared to b(' 
equally if not more nntrustwnrthy, does not furnish the 
requisite corroboration. The two togdher cannot 
obviate the necessity of corroboration from in- 
dependent sources. The corroboration lU'ed not 

be full proof of guilt hut should establish a suHieient 
degree of complicity. The whole principU' of ihe 
rule which insists on corroboration of tlu' approver 
or of the retracted confession of a co-ac-cused is 
based on the assumption that, in tlie absciua'. of a 
.guarantee forthcoming from more trustworthy sound's, 
the evidence of the approver or the retracted conlession or 
both together cannot suffice for conviction. 

With the above general remarks T slinll consider the 
case of individual accused persons. 

To take the case of Nazir first, he is said to have Ikhui 
arrested on the 10th of December, 1930. Tlias was also 
arrested on the same date. An application was made by 
the Circle Inspector requesting that their statements 
recorded under section 164 of the Criminal Proei'duro 
Code. Chaudhri Ganga Earn Yadav, Magistrate, ao- 
. cordingly sent for them on the 15th from the jail lock- 
up where they had been kept under the orders of a. Magis- 
trate, and their statements were recorded. Nazir made 
a confession much to the same effect as Ilias did. Ilias, 
to whom a pardon was subsequently offered , adhened to h i.s 
confession. Nazir, however, retracted it when examined 
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jis iiii a-CMviised Ix'l'oi'e tlie comrnititiiig Magistrate. 

In explaining his (H)nl'ession before the Sessions Judge Empeboh, 
he alleged (hat he had hei'n suhjeeted to ill-ti'eatment by nazip. 
tho Suh-lnsiieclor, Ashun Khan, and that he made 
l,h(' slatement wliicli Aslatn Kltan desired Inm to mabe. jyr, 

Me ('xa mined a. witness, Ha, mid Ali Ivha,n, wlio deposed 
that llias and .Nazir were taken before the Magistrate for 
reeord of iludr eonh'ssions but tliey refused to make any 
and that subse(|uently Hub-I ns] lector Aslani Khan induced 
tlu'm to confess, promising to secure a pardon for each of 
them. Hamid Ali Khan lias been disbelieved by the 
learned Bi'ssions Judge for reasons given in his iudgment. 

I am jirepared to accept his view in that respect. But I 
am somewhat sur])rised at the remark of the leairncd 
Judge that “tlu'ri' is absolutely nothing suspicious about 
this confession." Nazir too, like Tlias, remained in jail 
for four days lad’ore his coiifession, and it appears, apart 
from what the defenct' witness Hamid Ali Kha;n stated, 
that both of them, wdum plaecd liefore tlie Magistrate for 
making confessions, refused to make any incriminating 
statement, d'his uais elicited from Ohandhri Ganga Bam 
Yada,v, Magisirate, who was examined as a witness both 
before tlie comiyiitting Magistrate and the Sessions Judge. 

It is to be H'giVttt'd (hat Mr- Yadav did not record any 
proceedings of what transpired when llias and Nazir were 
first placed before him for their confessions being recorded. 

Section .104 of the OriminaT Procedure Code provides for 
‘ ‘confessions’ ’or“statonicnts” of persons willing to make 
them being recorded. It is clear that the police expected 
that llias and Nazir would make confessions, otherMuse 
the Magistrate would not have been moved to send for 
them a.nd n'cord their statements. The Magistrate 
having agn'ed to take proceedings under section 164 and 
sent for them, it is highly probable that he put the usual 
questions warning them of the consequences of their 
making confi'ssions, whereon they refund to make any 
incriminating statement. It is clearly not the function 
of the Magistrate, when he is to record statements under 
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1932 section 164, to reduce to writing what tlu' jicrsons placed 

empbkob before him say only if they make stalenu'ids wliii h the 
Nazis police expect tlieui to make and otiu'rwisi' to nial\(' mv 
note of anything which they say. The learned St'ssions 
Judge has given some reasons for dishelit'ving the wKik'ss 
uiiah,j. Hamid Ali, who stated that Ilias and Nazir hrst relnw'd 
to make confessions but were subseituently !nduee<l it) 
make them; but he makes no mention of the faeis sltded 
by Chaudhri Ganga Earn Yadav. I do not think thai 
the Sessions Judge, who himself recorded Ids slattnm'id, 
could have forgotten what he said, nor do 1 bt'lit've that 
he failed to appreciate the importance ol f.iets stiiUnl by 
him. 


It was clearly the duty of Chaudhri Ganga Earn iidav 
to have kept a record of what the accused w't're a ski'd itnd 
what they stated on the first occasion wlu'n tlu'V wert' 
placed before him and when they refvist'd to make any 
confession. As it is, we can only have such di'lails of 
what happened on that occasion as Mr. Yadav could 
depose from memory on the 2C)th of October, 19B1 , over 
ten months afterwards. This is what was elicited from 
him in cross-examination : — 

“Ilias was sent to jail under a warrant dated the 
11th of December, 1930, and on it there is my ordiw 
dated the 11th of December, 1930, that inasmuch ns tlu* 
statement of Ilias was to be recorded on the next day 
and so he was to be kept separate from other prisoners. 
This warrant does not bear my signature. It benrs the 
signature of Khan Bahadur Mustafa Saheb, Deputy 
Magistrate. I cannot say if the application by the police 
to record the statement of Ilias was oral or in writing. 
On the 16th of December, when I wanted to record the 
statements of Bias and Nazir they did not at first want to 
make any statement. So far as I remember, the police 
was present outside the court room. When they did not 
want to make any statement, they were sent out of the 
court room. A little after, within five or seven minutes, 
they came back again, of course under the police guard. 
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and they said tivat they w'ould give their statements. I _ 

caainot 'say what polieenien were present outside the EMpmios 
(‘.ourti roor'n. 13nt 1 r('nieinlx'r tliat on that day, before nahr 
ilnir statements were recorded, Aslani Khan, Snh- 
rns])('.(!tor of Shanili, came to me and asked mo if the 
statenu'nts of llias and Nazir were recorded, and I replied 
that tiu'y wen' to !«' reeonh'd on that day. During the 
five or seven minutes that llias and Nazir went out of 
the court room, tliey wen', in the custody of police guard. 

I must state here that when they returned to the court 
room the second time, they were given full. time to wait 
and think, and thus only their statements were recorded 
wlien they insisted that their statements should be re- 
conk'd. i did not certainly put down the question to 
them as to why they were making a free and voluntary 
staloment. ii'u're is no note of mine that they refused 
to malu^ any statement and tliat it was written vdien they 
persisted. When they lirst came and refused to make 
any statcmient, tlu'y were told to go away. 

a:'he above stati'iiuvut was recorded by the learned 
Sessions .ludge himself, and if he had applied his mind to 
all the cinsumstaneos, beginning with the arrest of llias 
and Nazir on the lOth, the request of the police that their 
confessions he rc'C'oided, their being kept separate from 
other nndc'i'-trial prisoners under the orders of a Magis- 
trate, tlu'ir nd'usal to make a confession when first 
questioiu'd and their readiness after a few minutes, which 
they spent in ])olicc custody, to make confessions, and 
the confession itself in the case of Nazir followed by a 
rctnudion when ])a.rdon was given to llias and not to 
Nazir, the k'ariu'd Hessions Judge would not have made 
tlie rc’inark which I have quoted above, namely that 
there wa,s nothing auspicious about tbe confession. To 
my mind, tbc inference is irresistible that a promise of 
pardon had been held out to Nazir and llias, and relying • 
on that promise they agreed to make confessions. Tie ^ 

police requested, on the faith of their readiness to confess, | 
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that their statements be recorded. 'I'he olhMi of Ihe 
empbkob promise lasted on their minds till they w ('re plaet'd hehtre 
nIzib the Magistrate, whose warning opened ih('ir ('vh's and they 
refused to make any confession. Hul)se(jueni ly ( law wen' 
persuaded to believe that the warning given by Hk' 

Ntctwut- ^ ft I I T 1 (» I t i I 

<didh,j. Magistrate was of a stereotyped and iornial etia racier aiul 
should carry no significance. Nazir made a conli'ssion, 
but subsequently, when he discovered that Tlias was tiu' 
favoured individual and that no pardon would hi* giv(>n 
to him, he retracted. 

Section 24 of the Indian Evidence Act does not- r('(pii\(' 
the same cogency of evidence as is necessary to t'slablish 
a fact. It merely requires that if it “appi'ars" to tlu' 
court that a confession was induced bv thn'af or promise 
proceeding from a person in authority in n'laiion to the 
charge against the accused, it shall be inadmissible in 
evidence- It has been held in nuuKU'euis eases that if 
circumstances create a probability in the mind of tin* 
court that the confession was improperly obtaiiu'd, it- 
should be excluded from evidence. In tht' pre,s(>nt eases 
as already stated, the circumstantial evidence is so strong 
as to establish the fact that Nazir was indiu'cd lo make 
a confession by a promise of pardon held out by tlie 
police. A very eminent Judge of this Court exfiressed 
himself on the subject of retracted confession in tlie 
following terms : 

“To repeat a phrase I used on a former occasion, 
instead of working up to the confession they (the police) 
work down from it, with the result that we frequently 
find ourselves compelled to reverse convictions simply 
because, beyond the confession, there is no tangible 
evidence of guilt. Moreover, I have said and T r.’qxsat 
now, it is incredible that the extraordinarily large 
number of confessions which come before us in the cri- 
minal cases disposed of by this Court, either in appeal 
or revision, should have been voluntarily and freely made 
in every instance as represented. I may claim some 
knowledge of, and acquaintance with, the ways and 
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conduct of persons iiccnised of crime, and I do not believe 
that tlie ordinary inc,lination of their minds, which in this 
respect 1 take to 1)0 pretty rauch the same with humanity 
all the AN’orld over, is to make any admission of guilt. 

1 certainly can add that during fourteen years’ active 
[)racl:ie<' in IIk' criminal courts in England T do not 
remendxu- half a dozen instances in which a real confes- 
sion, once luiving been made, was retracted. In this 
country, on the contrairy, tlie retraction follows almost 
invariably au a nuitter of course, and thougli T am well 
aware Iiow this is sought to 1)0 exphiined by a suggestion 
of the inlluenee brought to bear upon the confessor by 
other prisoners in liamlat, the fact remains as an endless 
source of anxiety and difliculty to tlioso who have to see 
that justice is properly administered.” [Per Straight, 
A. C. d., in Qiteoi-Pinpirs.'! v. Babn Lai (1).] 

I'he nmiarks hold good today no less than they did 
when the)' wen' imuh' by S'I’uaight, A. C- J, I respect- 
fully agrei' with ('very word of what he said. In most 
ca.ses of st'rions grav'ity or diilienlty we are faced with the 
|m)blem of retracted confession and the value to be aiS- 
signed to it agaanst the pc'rson making it or -his 
eo-aenused. In a large number of such cases there is 
litth' or no reliable' evidence in corroboration. To do lip 
service to the' doctrine which n'quires corroboration and 
to accc'pt suet! evidencic in corroboration, for the sake of 
formality, as a Judge would not conscientiously believe, 
is not in keeping with judicial integrity. 

It has l)('en stressed over and over again that when a 
conl'ession is nmdc and subsequently retracted the com- 
mitting Magistrate a,nd the Sessions Judge should inquire 
into all’ the circumstances in which it was made and 
those in whicli it was subsequently retracted. One, 
howevei', seldom comes across a case in which any serious 
effort is made either by the Magistrate or the Sessions 
Judge to explain the phenomenon that a person who 
took every precaution of concealing his crime and 

(I) (1884) 6 All., 609 (642, 643). 
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suppressing evidence which could iin])li(*a((' hiiu hct^oincH 
so full of remorse and penitence wlu'ii Ik' conu's fiiee to 
face witli the police that he iiiakt's a. irec and \oluntaiy 
confession”, but subsequently retracts it at the inquiiy, 
the remorse and penitence, which are suppusi'd jo havi^ 
acted on his mind before, ccasinp’ to inlluciu-e it in Uu' 
slightest degree. While it is true that in some (‘ascH 
voluntary confessions are made and while it is perniissihh'. 
for police officers to resort to legitimate devices jo olduin 
useful information from prisoners, it is inconceivahle to 
me, as it was to Straight, A. C. J., that ordinarily a 
dacoit or murderer would make a voluntary '“onl'ession. 
It is, therefore, necessary that when a conh'ssion is first 
made and is subsequently retracted with ;Ui('gations 
against the police, the Magistrate and tlie Sessions Judge 
should probe the matter for their own siiiisl'aci ion. Wlint 
is, however, done in practice is to record a confession with 
due formalities and subsequently to rt'cord the ndniclion 
thereof, leaving it to the accused to get ov<'r, if he can, 
the effect of the confession wliich stands against hini in 
spite of retraction. It is impossilde for tlie aetaised. 
even if he is defended, to adduce any reliable direct 
evidence of maltreatment or inducement wliilc' lu' wu.'< iti 
police custody. His allegations, wlam put to the 
investigating officers, are naturally denied. But the 
matter should not be allowed to rest there. Tlu' Judge, 
with whom the responsibility lies for acting iipon the 
confession, should satisfy himself by putting stuindiing 
questions to such witnesses as had anything to do with 
th^ confession. The first question that ought to strike 
every Judge is, ‘‘Why the accused made the confession?” 
It is very important to ascertain, from those in whose 
custody the accused was, the circumstances in whic.li the 
question of confession first arose, how the accused ex- 
pressed his willingness to be placed before the Magistrate 
and his readiness to make a confession. Similar ques- 
tions arise as regards retraction, It is only if circnxn- 
stances make it reasonable to believe that the accused 
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voluntarily made tlie conlession ajid agreed to make it 
before tlie Magistrate tliat an inquisitive mind can be emveeob 
satisfied. In the present case the statement of the namb 
investigating officer, made before the Sessions Judge, 
does not betray the slightest anxiety on the part of the 
learned Sessions Judge to elicit any information as re- uihh,j. 
gaa’ds those Giroumsta,ncea. Such of them as could be 
ascertained from the record failed to attract his attention.. 

For all tlu'se nnisons, I am in entire agreement with my 
leariH'd colleague in holding that Nazir’s confession is 
wholly inadmissible in evidence and should be excluded 
from c'onsideration. 

As regards the confession of Idu, the case is differ- 
ent so far as ho is himself concerned; but I am not 
})repared to give much weiglit to it as against his co- 
aceusc'd . . . Idu’s conicssion, so far as lie is him- 
self (‘onci'rnt'd, may not be open to any criticism; but I 
aTii not prepa.red to hold that the long and systematic con- 
fession, in whidi ho implicates a large number of other 
persons including the appellants, could emanate in that 
form from his brain alone. While I am prepared to take 
it into consideration under section 30 of the Indian 
Evidence Act against liis co-acensed, I am not prepared 
to give it much weight as against them. 

I have already expressed the view, in an earlier part of 
this judgnu'nt, that tlie evidence of the approver, coupled 
witli tlie retracted confession of a co-accused, but un- 
corroborated by other evidence, is not sufficient for 
■conviction of tlic co-accused. There is an additional 
reason in this case, namely that Idu’s retracted confes- 
sion as against his co-accused is otherwise untrust- 
worthy. Nazir’s own confession having been excluded, 
there is no evidence against him, except that of the 
■approver and tlie retracted confession of Idu- No stolen 
property, identified as such, has been traced^ to his 
■possession. 


As regards the appellants other than Idu, my learned 
hrother has discussed the evidence in detail as against 
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each and lias shown that] there is no eviileiL'O against 

any of them, except that of tlie approver and the i-efcrarded 
confession of Idu. 

The so-called evidence of identilieation is ol no value 
whatever. It is difficult to belit'vc' that:, in oidinai\ 
circinnstanccs, victims of a daeoity havin,ij; had tweasion 
to see some of the dacoits mostly in darkiu'ss for a, short 
time can be in a position to identify them montlis afb'i-- 
wards in different surroundings. In this ciisc 15 accused 
were mixed up with 80 under-trial prisoiu'rs, and 
witnesses were asked to identify dacoits. Tlu' n'sult was 
perfectly ridiculous- Tor instance, Parbhu witness 
picked out 16 persons, of whom only two wen' aeeiisi'd; 
and Hardeva witness picked oiit 13, of wliom tlv(' were 
accused. Kabul picked out 33, of whom only four were 
accused. The witness who made the least mielake was 
Faqira who picked out seven, of whom thi-ec' wt're 
accused. No reliance wdiatever can be placed upon such 
evidence and it is obvious tliat it has no value as 
affording corroboration to the aptirovcr’s stutc'inent. 'The 
learned Sessions Judge docs not even r('fer to this class 
of evidence and relies on the evidence of identilical ion in 
court, when the accused were tlie only |)ersnns to be 
identified. It is equally valueless. 

The most important oorroborntion would hav(' been 
that afforded by evidence of recovery from tlu^ possession 
of the accused of some property stolen in courac; of the 
daeoity. As my learned colleague has shown in his 
judgment, there is no satisfactory evidence of this kind- 

In the circumstances stated above I agree that the 
convictions of the appellants other than Tdu caimot, be 
sustained. As regards Idu, we have his own (vmh'ssion, 
besides the evidence of the approver, and tiu'ri', is no 
justification for rejecting his own confession though 
tracted. I agree in upholding his conviction and en- 
hancing his sentence to transportation for life, which is 
the only proper sentence having regard to the gravity of 
the offence. I also agree in acquitting the rest of the 
appellants. 
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KBVISIONAL CEIMINAIi 


Before Mr. Justice Pullan and Mr. Justice Thorn 

EMPEEOR V. PATTU and others* 1932 

August, 30 

huliaii Penal Code, section iPI5B— Rescuing arrested ■person 

Warrant of arrest not addressed to any person by name 

or designatiori~-Ar-rest illegalr— Civil Procedure Code, order 
XXI, rule 37 — Sinmltaneous issue of notice and warrant — 

Warrant illegal. 

A warrant must bo iastied to some person for execution; 
wliere no name or designation of tliat person is given in the' 
warrant, the warrant is defective and the arrest unlawful. 

The rescue of the person arrested under such warrant is no 
offence under section 225B of the Indian Penal Code. 

Where a notice is issued under order XXI, rule 37 of. the 
Civil Procedure Code a simultaneous issue of a warrant is 
illegal and an arrest thereunder is unlawful; in such a case 
the warrant can be issuc'd, under clause (2) of the rule, only 
upon faibn-e of the judguu'nt-dt'btor to comply with the 
notice. 


Mr. Masud Hasan, for the applicants. 

The Asaistaiit Goverimient Advocate (T)r. M. Wait- 


ullah), for the Crown. 


Pullan and Thom, H. --This is an application 
in revision from an order of the Sessions Judge of 
Meerut, who confirmed the conviction and sentences 
passed upon the seven applicants tor an offeiicc iindei 
section 225B of tlie Indian Penal Code. A M’^arrant 
was issued hv a rewenue court for the arrest of one 
Sarup Siugli.' Sarup Singh was arrested, but he was 
rescued from the peons who arrested bin;. These faett, 
may be taken as admitted. 

This application in revision challenges the legality 
of the warrant. This objection is twofold. In the 
first place, the warrant does not disclose the name or 
official designation of the person to whom the warrant 


♦Criminal Revision No. 96 of 1932. from an order of Tirloki Nath. Sessions 
J'ndge of Meerut, dated "the January, 19g2. . 

9 AD 
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1932 was issued for execution, and secoiidlv iiie \\!UTaiit 

emhtoot was served simultaneously witli a nuliee unuei ordiT 
XXI, rule 37, of the Civil Procedure Code. 

In our opinion tlie wairrant u'as dclectivc' loi botli the 
reasons stated by the learned couiisi’l. A warrant 
must be issued to some iperson for execution ; and wht'rc 
no name or description of that person is piven in thv‘ 
warrant, the person arrested can liavc no Iviunvh'dgt' 
that the persons who present the warrant aia* legally 
authorised to do so- It may be that the person wim is 
arrested is unable to read the wari-aiit and has no 
knowledge as to whether the warrant is or is not pro- 
perly filled up; but it is the duty of tlie court to issue a 
warrant in proper form, and Avliere a wari’sini is 
incomplete, it has been held by more than oiu' High 
Court that the subsequent release of a person arn'sted 
under such a warrant is not an olTence undi'i’ section 'i'Jhll 
of the Indian Penal Code- 'Pliere is a vi'ry reemit 
decision on this point by a learned -Tudge of tliis Court 
reported in Jagannath v. King-Emperof (1). In that 
case a warrant had been issued to tlie Nay.ir, and tlie 
Nazir without any endorsement made it over to a sub- 
ordinate official. It was held tliat the warrant was 
defective and did not authorise the person wlm ilirccti'd 
the peons to make the arrest, and that accordingly an 
escape from custody in sucli a case was no ol!’enc<\ in 
our opinion the learned Judge decided that case on 
correct principles, and the present case is a stronger one, 
for in this case the column which should coninin tlu' 
name of the person to whom the warrant was issued for 
execution is blank. There is a parallel case rct'.entl\' 
decided by the Patna High Court, Badri Gopf> v. King- 
Emperor (2), in which a warrant, otherwise compU'te, 
was defective* as it was afterwards found that the seal of 
the court was missing. Although this fact was not 
known to the persons who rescued the per.son arrested, 

{!) [1932] A.L..T., 179. (2) A.I.R.; 1926 Eat., 237. 
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•the court Jicld that, as tlic warrant was defective, they 
had committed no offence under section 225B. 

Tlie second objection to tins Avarrant raises a point 
wliicli, as far as \ve are nAA'ace, has not previously been 
.before any High Court. Under rule 37, order XXI of 
the Civil Procedure Code a court may, instead of issuing 
a wairrant for anx'st, issue, a notice calling iipon the judg- 
mcnt-debi;or to appea.r before tlie court on a date 
.specified in tlie notice and sliow cause why he should not 
be. committed to the. civil prison. The second clause of 
this rule reads as folloAvs : “Where appearance is not 
made in ol>edience to the notice, the court shall, if the 
'decree-holder so requires, issue a warrant for the arrest 
■of the judgment-debtor.” In tlie present case the court 
ado})ted Avhat is, in our opinion, a most improper pro- 
cndurcu It issued simultaneously a notice calling upon 
the judgment-debtor to appear before the court on the 
.30th of April, and a Avarrant for his arrest. Both tlie 
notice and tlie Avarrant were served on the I9th of April. 
In our opinion this rule is clear. There were two courses 
open to tlie court; either it could issue a warrant of arrest, 
or it could issue a notice giving the judgment-debtor a 
.date on Avhicli to a{)pear in court. If the court folloAA^s 
the second mode of iiroccdure, tlie question of arrest 
•could only arise when the. judgment-debtor fails to 
•comply with the notice- On the 19th of April the judg- 
ment-debtor had still eleven days within which to comply 
with the notice, and his arrest within that period was 
illegal, for the court by adopting this procedure had taken 
•away its own right to issue a warrant of arrest before 
the 'soth of April. 

We cannot emphasize too strongly our feeling tliat in 
all these matters of the arrest of a judgment-debtor the 
procedure laid down in the Code must be carefully 
observed by the courts. The liberty of the subject can- 
not be trifled with, and every judgment-debtor can 
require by right that the court ordering his arrest shall 
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1932 observe to the letter the law as laid down in the Oode. 

empebob In the present case we consider that tlu'. waiianl was 
eatttt defective in itself, and its issue was illegal. ( onsc- 
(juently we have no hesitation in iindin^ that the poisons 
who released this judgment-debtor from custody were, not 
rescuing a person who was under a lawlul airest, and 
therefore, they committed no olh'iice undi'r si’otion 225 B 
of the Indian Penal Code. We accordingly acct'pt this 
application in revision, set aside the judgments of the 
courts below and quash the conviction and sentimces. 

Before Mr. Justice Pullan and Mr. Justicr Thnm 

1932 

BMPEROE v. KAUL AHIE* 

Arms Act (XI of 1878), section Idip — “/ti.s-.vc.s'.s’/nH" 'I'lrn 

loaded cartridges found in a corn bin — -Whether the head 
of the family can be convicted thereupon. 

A house was searched and two loadi'd cartridges wt^n* found 
in a corn bin among ghee, butter atui other articUiH. Tlia 
Magistrate convicted the head of the faini!)' on tlu' ground 
that as such he should be held responsible for tin? unimuni- 
tion recovered from his house. It was held that in such a 
case it could not be said that the head of the lunt.si' or any 
individual male member of the family was aware of tlie 
presence of these cartridges, and that in iiill su<‘h ('ascs it was 
necessary to prove not only the presence of tlic article in 
the house but the possession of some particular })cr.son o\er 
that article in order to justify a conviction. 

Emperor v. Sikhdar, I. L. E., 54 AIL, 411, dissented from. 
This case was referred to a Idenoli of two Judges on 
the following referring order 

Iqbal Ahm^, J. : — ^I find it difficult to reconcile the 
decision of this Court in Emperor v. Ram Autar (1), whli the * 
decision of this Court reported as Emperor w Sikhdar (2). 
The question that arises for considenation in the prosi'iit 
reference is of sufficient importance to merit a discuH.sion 
before two Judges. Accordingly I refer this' case to a .Bench 
of two Judges. 

♦Criminal Reference No. 266 of 1 932. 

■ ' " (26) I.L.E., 47 AE, 611. (2) (1931) I.L.fe., 64 All., 411. 
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Mr- L. M. Boy, for the applicant. 1932 

Tire Assistant Government Advocate (Dr. M. Wali- 
ullah), for the Crown. KAUL AurB, 

PuLiiAN and Thom, JJ. : — The learned Sessions 
Judge of Azamgarh lias referred to this Court the case 
of one Kaul Ahir wbo has been convicted of an offence 
under the Anns Act. In the course of a house search 
two loaded cartridges were found in a corn bin in the 
house ‘of this man Kaul among ghee, Initter and other 
articles. Kaul and his son were prosecuted for an 
offence under the Anns Act. The son Lagan was 
acquitted, and the Magistrate has convicted Kaul on the 
ground that he was the head of the family and should, 
therefore, be held responsible for the arms recovered from 
his house. There are many cases of this Court in which 
it has been laid down, that it is improper to convict each 
and every member of a Hindu joint fainily because some 
illicit article has been recovered from the house, and the 
principle that the head of the family is responsible where 
there are other adult male members who had equal 
facilities of access to the article in question has never 
been af&rraed as far as we are aware by any High Court 
in India. We have been referred to a decision of a single 
Judge of this Court in the case of Emperor v. SihMar 
<1). In that case the learned Judge held that all the 
adult male members of a Hindu joint family could be 
presumed to be in possession of an unlicensed gun found 
in their house, and it was open to the police to prosecute 
one or all of them for the offence. This is a view we 
are not prepared to accept. We believe that in all such 
cases it is necessary to prove not only the presence of tlie 
article in the liouse, but the possession of some particular 
person over that article in order to justify a conviction. 

In a case such as the present it cannot be said that the 
head of the house or any individual male member of his 
family was aware of the presence of these cartridges. Por 
all we know they might have been dropped by some 


{1)’(1931) I.L.R,, 64 A11„ 411. 
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1932 sportsman, picked up by a child and lianded ovi'r to (he 
EMPEBor" child’s mother. It is the. women of tlu' liousi' and not 
KatoAhib the men who look after the gTain liin and (Ih' nhi'e and 
the butter and other articles, and tlu^ possession of these 
cartridges may have been entirely innoe.eut. Wo cannot 
accept the view that the head of the family is resjwn- 
sible for tlie presence of the articles, and we do not 
consider that the conviction for an olIenc(^ under lihe Arms 
Act is legal. We accordingly ae.e.opt this nderenein set 
aside the conviction and sentence and direct that if the 
fine has been paid it shall be returned. 


1932 

September, 1 



Before Mr. Justice Pullan cmd Mr. Jnstke Thom 
BADBI PRAS.AD a. JHAMMAN* 

Criminal Procedure Code, section 5'M).\-~-,lflidnril btj 
accused person in support of an application for transfer— “ 
Affidavit containing false allcgaliom uaain,')l conduct of 
public servant — No immunity from pro, scent io)i for per- 
pmj — Indian Penal Code, sections 19:1, 199. 

Section 539A of the Code of Grimiiml Pforednre applies to 
any person who chooses to make allegalions resp('<ding a 
public servant and iji support of those allegations swa'iirs an 
affidavit. There is northing to .sliow that tlu* section does 
not apply to an accused person, and if ho swi'ai's a, falso 
affidavit he is liable to be prosecaited for perjury. 

Emperor V. Matan, I. L. R., 83 All., 1(5.8, declared 
obsolete. 

This case was referred to a, Bench of two Judges oil' 
the following referring order : 

King, J. : — This is an apjilication in revision against aii 
order passed by the learned Sessions Judge, of Budatin r''jeet- 
ing an application for revision of an order of ae.(iuitlul under 
sections 193 and 199 of the Indian Penal Code. 




It appears that one Jhatiunan was being tried Ix'fori' a 
Tahsildar Magistrate for an offence under Hetdiou :5‘23 of the 
Indian Penal Code, and while the trial was iHjnding Jluunman 
made an application to the District Magistrnlo asking tint 
the case should be transferred from the court of the Talisildar 

' ' ' ' ' — ' a . . 

♦Criminal Revision No. 327 of 1932, from an order of B^iaKislion^ Soasion 
Judge of Budaun, dated the 2nd of 1982. 
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Oil the ground tliat tlie Talisildiir was siding with the com- 
plainant wlio was an influential person, and that the Tahsil- ' 
darr had openly staled in covu't that if the accused did not pa,\ 
Es.lOU as coni[)ensalion to the complainant he (the Tahsii- 
da,r'' would convict: liim. Tlie Ihisfirict Magisti'ate obttiined 
an affidavit from Jliannnan in support of these allegations 
and then (‘ailed ibr a report; from the Tahsildar from which 
it a]ipeai’ed that tlie alU'gatioiis made by Jhaniman were 
false. The .District Magistrate aciairdingly rejected the ap- 
plication for ti-ansfer and ordered that '.Tlianiman should be 
prosecuted under sections 11)8 and 191) of the Indian Penal 
Code. 

Wlien Jhamman was tried for the offences mentioned 
above, the trial court found on the strengtli of certain rulings 
of this High Court tha,t even if the facts alleged in the 
affidavit were fa se nevertheless lie was immune from prosecu- 
tion. ''I'Ik' matter was iaheii n|i to the Sessions Judge in 
revision hut he also eaiue to tlie conclusion in view of the 
authorities cited that the accused had been rightly acquitted. 

h’or the applicant a casi' decided by a single Judge. 
Haddu. KfuiH v. I'lmpt'wr (1), has lieen rdiied upon and it is 
directly in point-. In tha-t case it w’as lield that according to 
the practice approved by tlie .A.llahahad Higli Court an 
uccused person can legariV tender Ills own affidavit in snpjxii t 
of an application for ti'iinsfer, whether the affidavit is tendered 
and flic a.]ipli((ali()ii made in a subordinate court or in the 
High Court, and he can he prosecuted in regard to any false 
statonumt made in the afiidavit. Several other rulings have 
been cited whicli tn-ke the same view, namely Ghvlam 
Muhammad v. The- Croum (2) ; Crown v. Pir Qadir Bakhsk 
Shah (8) and Mi. AUiih Wasai v. Emperor (48 On the 
other hand we liave a ruling of two Judges of this Court in 
Emperor v. Mntan t|5) which clearly supports the view taken 
by the two com Is below to the effect that the accused is 
immune from miy prosecution in respect of any false state- 
ment which he may make in an affidavit supporting his 
applii’alion for tra-imfcr. The same view was 'taken by single 
Judgt's of tliis Court in Emperor v. Bmdeshri Singh (6), and 
Ram Pra.wd v. King-Emperor (7). 

As there is a clear conflict of opinion between the decisions 
of this High Cknirt, and one of the decisions is by a Bench 

(l)A.t.a., 11)28 All., 182. (2) (1922) I.L3., 3 Lali., 46. 

(3) (1924) I.L.H.. 6 Lah., 34. W 

(5) (1910) t.L.H., 33 All., 163. (6) (1906) I.L.K., 28 All., 331. 

(7) (1912) 10 A.L.J., 462. 
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of two Judges, I refer tlie case to licneii of two 
'it would not be proper for me to disseui irom Mie judguuiu 
of a Division ]3encb of tins Court. 

Mr. A. P. Pa-ndey, for tlie appliciiivi. 

Dr. N. U. A. Siddiqiii, for the opposite party. 

PiTLLAN and Thom, JJ. > -Tins ^ is nii^ aiiplieafiun 
made by one Badri Prasad for revision of an^ ordci of 
acquittal passed against Jliamman in a east' of pc'rjury. 
Jhamman was accused of some p.'tty ofTenee in the (•onrt 
of the Tahsildar Magistrate. Pie, swore an allulavit in 
connection with an application for transfer of (he ease, 
in which he made certain allegations about the presiding 
officer. It is in respect of this affidavit thtvt he was 
prosecuted for offences under sections Ihd and I hh of the 
Indian Penal Code. 

The Magistrate and, in revision, the learned Hessions 
Judge believed that the case should be decided in fhe 
same way as the case of Emperor v. Mahui (1) was 
decided by a Bench of this Court in the year lUKb The 
opinion held by that Bench was that no aeensed tierson 
could be prosecuted in respect of any statement made liy 
him for the purpose of his defence, and an application 
made for transfer was made by the accused person in 
pursuance of his defence. At that time an aeensed 
person could not take oath under any circimiatance^. We 
see no reason to differ from the view taken by the Bmicli 
of this Court in that case at that time; but section 5B9.A 
has been enacted in the year 1923, and there is nothing 
do show that that section does not ajiply to an accused 
person. In our opinion it app]ie.s to any ]ierson who 
chooses to make allegations respecting a juiblic; sm-vaiit 
and in support of those allegations swears an affidavit. 
If an accused person chooses to come within the scope of 
this section and swears an affidavit on false facts, wo 
consider that he should be liable to punishment which 
can be inflicted upon persons who swear such false 
affidavits. As. pointed out by the learned Judge of thi’ 

(1) (19I0) LL.U.,33A11., 163. 
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Otnirt who ref('rr('d this matter to a Bench, this view has 

already been tnlccn in other High Courts, and Ave are of 
<»pinion tliat in view of the change of la,w the judgment ^ 
of the Bend) in tlie case of Emperor v. Matan (1) need no ^ 
longer he followed. 

In tlie present case we consider that the matter has 
gone far enough, and we do not jiropose that this case 
should go Itack for decision on the question Avhich has not 
yet be('i) laded, namely wlicther the affidavit Avas or was 
not false. With these observations we direct that the 
•record be returned. 

APPBIjLATE CEIMTNAL 

Before Mr. Jmtiee Pullan and Mr. JnMiee Thom 

RM I'BItOB, r. BAM CHANB Aun others * 1932 

September^ 2 

Indian Penal Code, seetion d*M)—D(ienily — Resistance or 

violence not a necassarii inijrcdient. 

In a case of dacoity the circumstance that the inmates of 
the house, seeing the large number of the dacotta, do not offer 
any resistance and no force or violence is required or used 
does not reduce the dacoity to a theft. 

The Glovernment Pleader (Mr. Sankar Soran), for the 
Crown. 

Appeal from jail. 

Pullan and Thom, JJ. : — Tliis is an appeal by three 
persons, Earn Ctiand, Eeoti and Munshi, AA^ho have been 
convicted of an offence under section 380 of the Indian 
Pena! Code a.nd ea.ch sentenced to three years’ rigorous 
imprisonment. Tliey had been charged originally under 
section 395 of the Indian Penal Code, and when their 
appeals Avere read by a. Judge of this Court notice was 
issued to all three appellants to show cause why their 

■"Crimmal Appeal No. 4S of 1932, from aw order of Govind Sarup Mathur, 

Sessions Judge of Mainpuri, dated the 23rd of Novemter, 1931. 

(1) (1910) I.L.R., 33 All.. 163. 
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sentence should not be enlianced. Tliis is n very clt'nr 
case of dacoity. In the lirst repoi-t it was said lliat llv'n' 
were 14 or 15 dacoits, and the, approver, whose evidence 
has been believed by the Judg'c, says that there weri' 12. 


They entered the house in the night and they took orna- 
ments and a considerable sum of money. 11 is said tliat 
they took Rs.2,000 in cash and ornaments worth Hs. 1()4. 
There is nothing in the method in which the olh'nee was 
committed to distinguish it from an ordinary daeoity, 
and the evidence against all these persons is partieularlv 
clear. Munshi himself made a confession whieli he 
retracted, and he is also mentioned by llu' approver 
whose name is also Munshi. .He was ich'nlilied by 
several witnesses. The other two appellants wen' men- 
tioned both by the approver and by Munshi Kachhi in his 
retracted confession, and stolen ornaments weri' iound in 
the possession of both of them. 

The Judge has laid down a pro})ositioii of law which 
cannot possibly be accepted. He has said : “Froli.ahly 
the inmates did not resist the dacoits, seeing their large 
number, and so peacefully and calmly without using any 
force or show of force the dacoits aeqvdrc'l tiu' protx'Hy. 
and so the offence comes technically w'ithin the pnrvicw 
of section 380 of the Indian Penal Code.'* If this were 
so, any dacoity in which no resistance is offered and tio- 
violence required will cease to be a dacoity and should 
be treated as a theft. This decision of the leariu'd Judgt^ 
shows that he has entirely failed to understand a .-section 
of the Indian Penal Code which in tlie district of Main- 
puri, where he is the Sessions Judge, lii' must have 
occasion to use almost daily. We cannot alter th(' s('c- 
tion under which he has chosen to convict these persons, 
and no doubt they are guilty under that sc',ction ns in tlit‘ 
course of committing the dacoity they also committed 
theft from a building. All that we can do is to ('mpltasise 
our opinion that the view taken by the learned Judge is 
entirely wrong, to dismiss the appeal and to enhance the 
sentence under section 380 of the Indian Penal Code to- 
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five yeai-s’ rigorous imprisonment in tlie case of each of ‘932 
the appellants. 

V. 

Ram Chand 


REVISIONAL CRIMINAL 


Before Mr. Justice Pullan 
EMPEROR 0. GXJR.DIAL and othees * 

1932 

Indian Penal Code, section 4'2‘1 — Removal of crops attached 5 

in ea-ccution of decree — H''arrttnt of attachment executed 
after the date on tohieh it teas returnahle — Attachment in- 
valid and removal no offence — Civil Procedure Code, order 
XXI, rtde 24(3). 

The provi.sions of order XXI, rule 24(3) of the Civil Pro- 
cedure Code are manda-tory UiUd wliere the process has a date 
fi.Ked for it.s n'turn under thi.s rule it cannot be exaaited after 
that date. Ho, wht're jM'operty i.s nttaclied after the date fixed 
for the return of the warrant of- attachment, the property is 
not lawfully attached and tlie owner does not commit an 
offence under .section 424 of the Indian Penal Code by remov- 
ing the attached property from the posses.sion of the custodian 
and taking it into his own use. 

Mr. K. D. Malamya, for the applicants. 

Tlie Assistant Government Advocate (Dr. M- Wali- 
nllah), for the Crown. 

Pullan, J. : — This is an application in revision of 
an order of the Sessions Judge of Mainpuri. The four 
applicants are cultiv<ators ■whose crop was attached 
in execution of a decree and they have been prosecuted 
under section 424 of the Indian Penal Code for remov- 
ing that crop from the possession of the shahna. The 
main ground for revision of the order is that the war- 
rant of attachment was returnable on the 12th of April, 

1932, and the attachment was made on the 15th of 
April, 1932. The warrant, therefore, had no force on 


‘'^Criminal Revision No. 612 of 1932, from an order of Babn Ganga Prasad 
Varma, Sessions Judge of Mainpuri, dated the 6th of August, 1932. 
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1932 the date on whicli the attaclnnont was naule, and d is 
Empkeoe argued on behalf of the judginonl-debtors ihal. in these 
gtodial circumstances they committed no ollenei' wlu'n tlu\v re- 
moved the crop from the possession of Ihe on f lu' 

18th of April., The Sessions Judge would not consi- 
der this point, because in his opinion once tlu' aiiach- 
ment bad been made and no application was nuuh' by 
the judgment-debtors to challenge its legality, they 
could not lawfully remove the crop and they art', there- 
fore, guilty of an offence under section 424 of the Indian 
Penal Code in that they dishonestly removed their own 
property. 'The provisions of order XXL. rule 2-1, are 
mandatory and clause (3) as applied to this High (tonrt 
runs : “In every such process a day shall be spi'cifu'd 
on or before which it shall be executed and a. day shall 
be specified on or before which it shall be ivtui'iied to the 
court.” It appears to me that where the proei'ss has a 
date fixed for its return under this section it t'annot be 
executed after that date, and any person whose pro- 
perty is attached after the date fixed for the re.turn of 
the process may, when charged with a criminal offimce 
under section 424 of the Indian Penal Codt', say that 
this property had never been lawfully removed from 
his possession and that therefore he can commit no 
offence by taking the property in his own use. This 
appears to be the view taken by the Calcutta Higli 
Court in the case of Sheikh Nasur v. Emperor (1) and 
by the Madras High Court in the case of Kituj 
Emperor v. Gopalasamy (2). In the latter ruling it is 
pointed out that there is no presumption that a distraint 
made for arrears of rent is legally made, and if persons 
are charged with having dishonestly removed property 
to avoid it, the prosecution must prove that it was ’a 
legal distraint. In this case the prosecution has failed 
to prove that there was a legal distraint. Thus, in 
my opinion no offence under section 424 was eom- 
mitted. 


(1) (1909) I.L.R., 37 Cal., 122. (2) (1902) 25 Mad., 729. 





APPELLATE CIVIT. 


A second question arises in this case owing to the 1^3^ 
fact that the shahna immediately made over the pro- bmpbhoe 
perty to the judgment-debtors for threshing, and it is OOTiiM, 
at least questionable whether it can be held that once 
the property was made over to the judgment-debtors 
for threshing, it can be said to be no longer in their pos- 
session but in tliat of the sJmhna. If the property is 
in their possession they could only be charged with 
refusing to return it, not with removing it, and such 
an offence is not contemplated by section 424 of the 
Indian Penal Code. 

I accordingly allow this revision and set aside the 
(!onviction and sentence of all the applicants and direct 
that tlie line, if paid, shall be returned to them. They 
need not surrender to their bail. 


Before. Sir Slteli MitJuDiimad Sulainum, Chief Justdee, and 
Mr. J-mUee Km'h 

SHI AM LAL (Ou.i ROTOR) v. JASWANT SINGH and others 
(Opposite parties)* 

Cdvil Proeed^ire Code, order XXI, rule 90 — Who oan apply — 
interests are affected hy the sale” — Not necessary 
that applicant must have interest in the property sold — 
Interest may he pecuniary. 


1932 

Octobert 12 


,\ decree directed that two items of property were to be 
sold first, and if the sale proceeds were insufficient to satisfy 
f.ho di^cndial amount, then the third item of property was to be 
sold. The two ii-etus of property were sold, but they fetched 
only a small price. A mortgagee of the third property applied 
muilcr order XXT, rule 90 of the Civil Procedure Code for 
setting aside the sale on the ground of fraud. Held that the 
applica,nt was a person wliose interests were affected by the 
sale, within the meaning of order XXI, rule 90, and so he had 
a locus standi to apply. Although he had no direct interest 
in the property which was sold, yet his interests would be 



1932 

Shi4m Lal 

V. 

JASW4NT 

Singh 
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adversely affected by the sate it Jt was livi' an uiululy snuiili 
price, caused by fraud. 

Messrs. S- K. Bar and S. N. (Bipfa, for the 
appellant. 

Messrs. P. L. Banerji, Panim Lal, Shabd Sarmi. 
and S- B. L. Gaur, for the respondents. 

SuLAiMAN, C. J. and Kisch, d. i—Tlii.s i.s an ohji'c- 
tor’s appeal from an order refusing to set a,sid(' a sale. 
The application has been dismissed on the iireliniinary 
ground that the applicant has no locus standi to main- 
tain it and the merits have not been gone into. 

It appears that in the decree which is in exeiuilion 
there is a clear provision that two items of ju’opertii's 
in Thok Net Ram and Thok Rup Bingh should h(‘ sold 
in the first instance and that if tlie proceeds of (hese 
two properties prove insufficient to discharge tlu' d(>- 
cree, then only the third |)rop('rty in Thok (langn Ram 
should be sold. The ajjpellant objector holds n mort- 
gage over Thok G-anga Ram along with other prop.cr- 
ties. His case was that the auction sale whi<‘h has 
taken place was fraudulent and collusive' and the pro- 
perty which was of a liigh value had b('('n sohl for a 
small price, with the result that tlie decretal amount 
has not been discharged and his property has been 
ordered to be put up for sale. 

The court below held that inasmuch as the propi'rty 
which has been sold did not belong to Sliiam T.al and 
he had no interest in that property he has no locus 
standi to apply under order XXI, rule 90. 

It seems to us that the scope of rule 90, sub-rule 
(1), is very wide and the words “whose interests are 
affected by the sale” are comprehensive enough to in- 
clude the present appellant. There is no doubt thai lu' 
has no direct interest in th.e property which has ku'n 
sold, but if a fraud has been perpetrated and in onlhu 
Sion with the judgment-debtor and the d('c.rcc-holder 
•the property has been sold for a very small amount a 
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greater liability is cast on tlie property in Thok Gaiiga 193^^ 
Ram over wliieli the ap]:)ellant bolds a mortgage. His Shiam Lal 
interests are therefore adversely affected by the sale jaswant 
and he would undoubtedly suffer by the alleged fraud 
•or collusion. Our attention has been drawn to the 
case of Bibi Mclidal-tin-nma v. Sheo Devi Singh (1), 
which is in point. We agree with the view expressed 
therein and hold that tlie appellant is a person whose 
interests are alTcc'ted by the sale inasmuch as his pro- 
perty may not be liable to be sold if without any fraud 
or collusion the full pi-ice is fetched by the sale of the 
otlier items, or at any rate the liability may be less 
than it is at present. We accordingly allow the 
appeal and setting aside the order of the court below 
send the Cc^se back to that court for disposal according 
to law. We direct iluit Shiarn Lai should have his 
costs of this ap])eal from Mt. Phul Knar the contest- 
ing respondent. Hu' olla'r respondents will bear their 
own costs, (h)sts incurn'd in tlie court lielow will abide 
.the result. 


Before Sir Shah Miihnnimtil Sniaimon, Chief JnsHce, and 
Mr. Jiistiee Kisch 

MANNTT NAIK (Ai-i'lican'i') v . MATHURA PRASAD and octoSw 
(vrimus fOrrosri'K rAETv) * * 

Civil Procedure Code, order XXJ, rule 89 — Several propertien 
sold in separate lots to different purchasers in execution of 
same decree — Application for setting aside the sale of one 
item on deposit of its pries and five per cent, thereof — 

Sale price of the other items not received by decree-holder at 
daic. of applicatum — Deposit insufficient— -Application not 
maintainable. 

Several iieins of tnorlguj^cd projwrties were sold in execu- 
tion of a (leia'cc on the same day, but in separate lots and to 
■diifforent a,ucbon purchaserH. Tlie judgment-debtor applied 
under order XXI, rule 89 of the Civil Procedur e Code fpr 

♦First Apiml No. 11)3 of 1931, from an. order of C. Deb Bajaerji, Subordi- 
nate ,Jwlgo of Azaingiirh, dated the 29th of August, 1931. 

(1) AXB., X931 Pat,, 217. 
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1932 setting aside, the sa?.e of one item of and deposited its 

^ sale price togetlier with the penalty oi live [um- eent. theieot. 

i; At ttoehhe sales of the other ite.ns h»,l 
mTHOBA - gQ ^a,vs not having elapsed Irom ih<'. dale ot 

saile, and the decree-holder had poI ive.nvt'd or even become 
entitled to receive the sale la-iees. In du<' connse nl time, 
however, those sales were continned. 

Held that the application was not maiidninable immniueh a.s 
the deposit was insufficient for fnliilling tl.e nMimremmds ,it 
order XXI rule 89 of the Civil Procedure ( tab'. In oitb't m 
avail himskf of the provisions of tha.t mb' the judgmt'u 
debtor must bring himself strictly withni , s 
fulil all the conditions required by it. Under that, lulc th 
whole of the decretal amount, as entered m tlu' itriH-lamation 
of sale, was to be deposited, less only sucli amount as irng d 

have been received since by the decree-holder; an, 1 he 

applicant could not claim deduction for tlu' sn,l,' pnet's ot th,‘ 
other items, as before confirmation of the salt's llu' dt'crt'e 
holder could not be said to have iweivt'd tlu; amounts merel\ 
because they, had been deposited to Ids credit. 

Parma Lai v. BMa Nath, 1. Ij. K.. od All., lo'i. diH- 
approved. 

Dr. K. N. Katju and M.r. A . Samjal, for the nplH’llniits. 

Mr. K. Verma, for tlie respondents. 

SuLAiMAN, C. J., and Kisch. J.:-This is an 
appeal from an order disallowing an appliention undt'r 
order XXI, rule 89 of the Civil rrocednro Codt' fur Iho 
setting aside of a sale. It appears that in I'xeculion of 
8 mortgage decree 12 items of properties inortgagecl wc'i’o 
sold on the same date, namely the ‘24th of dun.e, UhU. 
in 12 separate lots and they fetched different prices, 
which were noted. The auction purchasi'rs also were 
different. On the 21st of July, 1981, the mortgagi'es 
from the judgment-debtorB of one of the items fih'd an 
application under order XXI, rule 89, for the si'C-ing 
aside of the sale of the item which had been sold for 
. Es.5,500. They . deposited the sum of Bs.5,.5()(), plus 
the penalty of 5.per cent., hut did, not deposit the whoh' 
of the decretal amount for which the properties had been 
put up for sale. ... 
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Tile leai-ned Subordinate Judge confirmed all the sales 1932 
in September, ,1931. He disallowed tlie application of 
the mortgagees on the ground that it was not open to mahtora 
them to apply under that rule to liave the sale set aside p^asad 
of some only of the lots. 

It is contended before us in appeal that inasmuch as 
the sales of tlie otlu'r lot-s were confirmed and, in fact, 
no ajiplications for the setting aside of those sales were 
ever made, it must be taken tbat the decree-holders had 
received the balance, of thy a, mount, and it was therefore 
open to the judgment-debtors to have the sale of this 
particular item set aside on payment of its price plus the st 

penaltv. >*' 

*•’ y .,!■ ‘ 

There is no doubt tluit when properties are sold for 
separate prices and in favour of different purchasers, 
then- are so many dillVrent sales a.nd a judgment-debtor 
may apply to liave only one of the sales set a.side. But 
ordiM- XX 1, rule 89 pri'scaalvs that be must deposit in 
court a sullicient a, mount not only for payment to tlu' 
purchaser a sum e(|ua.l to 5 per cent, of the purchase 
money, buti also for payment to the decree- holder the 
amount spec! lied in the proela.mation of sale as that for 
the recovery of wiiich ilie sale was ordered less any 
amount which may, since' the date of such prochunation 
of sale, liavc bc'cn rc(!civt'(l by the decree-holder. 

This rule gives an indulgence to the judgment-debtor 
and allows Itirn a furtln'r [X'fiod of 30 days to pay the 
amount together with the penalty. But in order to avail 
himself of the f)rovisions of this rule he must bring him- 
self strixdly within its purview and must fulfil all the 
conditions required by it. It is clear that the amount 
which lie ncf'd not deposit is tlie sum which has been 
receive.d by the (leeri'C'-hokk'r between the date of the pro- 
clamation and tlu'. dah'. of the deposit or, at any rate, 
before the expiry of 30 days from the date of the sale. 

T( is obvious that the sale of the other items cannot bs 
confirmed b(J'or<'. the expiry of the prescribed 30 days. So 

10 AD 
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1932 long as the sale of the other items has not hi'en con- 
mAottctNaw firmed, the decree-liolder lias not even ihi' right, to apply 
mxHTOA to the court for the payment of tlu' money to him. Tt 
is therefore impossible to hold tliat the decrei'-hohh'r can 
be deemed to have received the atnonni; di'positt'd by the 
auction purchasers before the sa,le ha,s bi'en aetnally con- 
firmed. As a matter of fact, the view taken in some of 
the other High Courts is that the word “n'ct'ivi'd” must 
be taken in its literal sense and it is tlu' actual re<’eipt of 
money by the decree-holder and not the deiosiii of any 
amount by auction purchasers in court which is contem- 
plated. But in any case it is clear that so long as the 
decree-holder has not the right to take the money out of' 
court before confirmation, it cannot be said that the 
money has been received by him merely becaust' it has 
been deposited to his credit. 

In this view of the matter it seems almost impossible 
for a judgment-debtor to take a,dvantng(' of the fact lliat 
other sales have taken place on ilie same date and Hint 
auction purchasers have deposited amounts, and to claim 
credit for those sums and deduct the same from the 
amount which he offers to pay. TT(' lias to pay the 
amount in court within 30 days wlimeas the confirmation 
of the sale of the other items cannot take place within 
that time. If the law were otherwise, a judgment- 
debtor would he able to pick and choose and apply for the 
setting aside of the sale of only one of tlie seveml items, 
which may have been sold cheap, on payment of its sale 
price and penalty, claiming credit for the payment of the 
sale price of the other items. 

The learned advocate for the appellants strongly relics 
on the case of Panna Lai v. Bhola Nath (1). A]iparently 
in that case also several items were sold on one and the 
same date and the judgment-debtor applied to have the 
sale of one item set aside on payment of the purchase 
money and penalty and claimed reduction on account of 
the prices paid by the auction purchasers of the other 

(I) (1930) I.L.B., 53 All., 162. 
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items. The learned Subordinate Judge had referred to 
Calcutta and Madras cases, Kripa Nath Pal v. Ram Nak 
Laksnii Dasya (1) and Ohla K. Suhhayyan v. Thoppai 
Mathayyan (2) which relies on an earlier Madras case, 
but thought that the facts of those cases were not exactly 
tire same, and that in the absence of any authority of 
this Court he was entitled to ta.ke an equitable view of 
the matter. The learned Judges of this Court in disposing 
of the revision did not dissent from the view expressed 
in the oases quoted above and presumably considered that 
the case before them was distinguishable. The decision 
appears to have been based on a statement made on 
behalf of the applicant before the Bench that the decree- 
holder had withdrawn the money fetched at the auction 
sale in full satisfaction of his decree, which statement 
the learned advocate for the opposite party was not in a 
position to controvert. The learned Judges do not seem 
to have endorsed the view of the court behnv that tire 
■case could be disposed of merely on equitable grounds. 

The learned advocate for the respondents before us 
contends that it was not possible for the decree-holder 
to have witlidrawn the money in that case before the 
confirmation of the sale and that the assertion muse 
have implied that the amount was withdrawn some time 
before tlio revision came up for hearing. It seems to 
us that the decision is baaed mainly on the ground that 
the decree-holder had withdrawn the money and. that 
the decree had been fully satisfied in that way. It was 
apparently in this view of the matter that the learned 
Judges thought that the amount had been received by 
the decree-holder. 

If the learned Judges meant to lay down that the 
withdrawal of the money by the decree-holder after the 
expiry of 80 days would fulfil the requirements of the 
rule, we regret we are unable to agree with that view. 

The judgment-debtor can take advantage of the provi- 
sions of order XXI, rule 89 only if he deposits the whole 

(1) (1807) 1 C.W.N., 703. (2) (1921) 43 M.L.J., 71., 
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1932 of the amount for which tlie property hud been ordered 
E^~£^to be sold minus what had been recci\ (’d by ilie dt'ci-ee- 
holder before the expiry of the pivseribed time. We 
pb-vsad accordingly dismiss the appeal with costs. 


RBVISIONAL (U VIL 


Before Sir Shah Mvhanimad Sulaiman, Chief Jusiiee, and 
Mr. Justice Iqhal Ahmad 

1932 EAMJI MAT. (Plaintiff) v . DEV.! PHAS.M) (DKi'-ENnANTi * 

— Land Revenue .ict (Local Act III of 1901), seel Unis 40, 44 — 
Application for mutation by lessee rejected — Suh'setjiient 
suit by him in revenue court for posscsskm — Suit ninin- 
tainabie—Suit for declaration of title in ehil mnirf not 
necessary — Jurisdiction — Civil and revenue e.oiirls—Ayra 
Tenancy Act (Local Act III of .1926), se(dion 'dhk -Reri- 
sion — High Court can revise decree of Assistant i'nilector 
although confirmed in appeal by Distriel Judge. 

Section 40 of the Land Eevenue Act iiu'iuis tliat the onl.'i’ 
of the Cci'leetor regarding the entry of names in the annual' 
regi.ster shall be fin.al and shall not be cliallenged in any subse- 
quent proceeding, but that it would not prevont llu' aggrieved 
party from establishing his right in a civil or rovemu^ eotirt 
having jurisdiction. It follows that if a suit for ('slabiishiug 
such right lies in a revenue court and not in a civil court, his 
remedy would be to approach the revenue court, whi(di would 
not be bound by the previous order refusing mutation of 
names. Similarly section 44 merely providc.H ■ t ha t all dc:i- 
sions under section 40 shall be Ivindiug on all revenue, courts. 
The binding character of the decision means that the refusal 
to enter his name in the annual register can no longe.r be 
challenged by any revenue court. 

So, where a lessee’s application for mutation was I'l'jc'cti'd <‘u 
his failure to produce any evidence, and thou the l('MW'e sued 
his landlord for possession in the rovotiuo court., it. warn held 
that the plaintiff 'was not challenging the corja'cl.ncHS of the 
mutation order, it being admitted by him that ho wa.s out of 
possession; and the revenue court had jurisdiction to give liiTii 
a decree for possession notwithstanding the prewious order, 
under section 40 of the Land Eevenue Act, rojccting his 
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application for mutation of names. It was not necessary for 
the plaintifi' to go to the civil court for a declaration of title ~ 
before he could maintain a suit for possession in the revenue 
court. 

Held also, ihat the High Court had jurisdiction to revise the 
order of the Assistant Collector under section 253 of the Agra 
Tenancy Act when he liad failed to exercise jurisdiction, even 
though an a]>pcal liad been preferred to the. District .Judge 
and dianiissed by him. 

Mr. P. M. L. Varma, for the applicant. 

Mr. S. N. Seth, for the opposite party. 

SuLAiMAN, C- J., and Iqbal Ahmad, J. : — This is 
an application in revision from an order of an Assistant 
Collector, an appeal from which has been dismissed by 
the District Judge. 

A preliminary objection is taken to the hearing of 
this revision on tlie gronnd that the remedy Jay by way 
of rmdsion to the Bedard of Bc'venne and not to the High 
Court. In onr opinion this objection has no force. 
Under section 220 of the Agra Tenancy Act every suit 
brought l)y U' thekadar against his lessor, which is of 
the same nature as any suit or application specified in the 
fourth schedule, whicli may he brought by a tenant 
■against his landholder, shall be deemed to be included 
in that schedule under the same serial number as such 
•similar suit. Section 99 provides the remedy for a 
tenant wlio has been dispossessed. Section 212 provides 
•a remedy for a thekadar who has been dispossessed. In 
the fourth schedule at serial number 12 section 99 is 
mentioned and an appeal is provided to the Commis- 
•flioner. By virtue of the provisions of section 220 a suit 
under section 212 must be deemed to fall under the 
same' serial number. But it is clear that where a 
<juestion of jurisdiction has been decided in the first 
court and is also in issue in appeal, the appeal lies to the 
District Judge under section 242(3) (h). In the present 
•case a question of jurisdiction was raised and decided in 
ihe first court and was raised in appeal, aHd in fact the 
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1932 appeal has been disposed of by the District Judge who 
’ba^ji Mai caiue to the same conclusion as the learned Assistant 
Devi Collector. 

PBA5AD therefore of opinion that this Court has juris- 

diction to revise the order of the Assistant Collector 
under section 253 of the Act if he has failed to exercise 
jurisdiction, even though an appeal has been preferred 
to the District Judge and dismissed by him : Sec 
Gohardhan Das v. Dau Dayal (1). The revision lies as 
section 252 is inapplicable to the case. 

It appears that the applicant was holding a lease of a 
certain share in the village from the defendant previously. 
On the expiry of that lease his lease is said to have' 
been renewed, hut he did not obtain ])oss('ssion or he 
was dispossessed. The applicant first applied to the 
revenue court for the entry of his name in the annual 
register. A dispute was raised by the defendant as 
regards his possession and title, and the case went to- 
the Sub-Divisional Officer. The present applicant 
failed to produce any evidence whatsoever and his 
application was summarily dismissed. It cannot be' 
disputed that the order of the Collector dismissing the 
application for mutation of names was under section 40- 
of the United Provinces Land Eevenue Act. 

The view taken by the courts below seems to be that' 
the order refusing to enter his name in the annual' 
register is binding on the revenue court and therefore it 
is no longer open to the revenue court to give him a 
decree for possession of the property. The learned 
counsel for the respondent suggests that the proper- 
remedy for the plaintiff may be to go to the civil court 
for a mere declaration, — ^because there he cannot get 
possession — and then to come back to the revenue court 
and sue for possession. This would obviously be ». 
tortuous course. In our opinion the effect of section 40- 
and section 44 of the Land Eevenue Act has not been. 

(1),(1930) I.L.R., 54 AU., 673. - 
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properly appreciated. Section 40(1) provides for dis- 
putes regarding entries in annual registers and SciyS MaIi 
that they shall be decided on the basis of possession. Sub- devi 
section (2) provides that if in the course of inquiry into 
such a dispute the Collector is unable to satisfy himself 
as to -which party is in possession, he shall ascertain, by 
certain summary inquiry, who is the person best entitled 
to the property and shall put such person in possession. 

Then sub-section (3) says ttat no order as to possession 
passed under this section shall debar any person from 
establishing his right to the property in any civil or reve- 
nue court having jurisdiction. Obviously the section 
means that the order of the Collector regarding the entry 
of names in the annual register shall be final and shall not 
be challenged in any subsequent proceeding, but that 
would not prevent the aggrieved party from establishing 
his right in a civil or revenue court having jurisdiction. 

It therefore follows that if a suit for establishing such 
right lies in a revenue court and not in a civil court, his 
remedy would be to approach the revenue court, which 
would not be bound by the previous order refusing muta- 
tion of names. Similarly section 44 merely provides 
that all decisions under section 40 shall be binding on all 
revenue courts. The binding character of the decision 
means that the refusal to enter his name in the annual 
register can no longer be challenged by any revenue 
court. 

In the present case the plaintiff does not wish te 
challenge the correctness of the mutation order. Indeed 
he now accepts the position that he was not in posses- 
sion and that the entry of his name was rightly refused. 

The relief that he now claims is that die should be given 
a decree for possession on the ground that he has been 
dispossessed by his landholder. We are clearly of 
opinion that a suit for recovery of possession against a 
landholder, when specifically provided for in the Agra 
Tenancy Act and to entertain which the revenue court 
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1932 alone has exclusive iurisdiction, cannot be barred merely 
BamjiMai, on account of the fact that in the mutation proceedings 
the court refused to recognize his position as a theJvadar in 

Prasad possession. 

Section 212 of the Agra Tenancy Act gives a thekadar 
who has been wrongfully ejected, or wrongfully prevent- 
ed from exercising any of his rights as a thekadar, the 
right to sue for recovery of possession. We are unable 
to hold that such a suit is barred. 

The effect of the view of the first court that the suit is 
barred and that the plaintiff’s remedy is only by way of 
some sort of a declaratory suit in a civil court amounted 
to a refusal to exercise jurisdiction. We accordingly 
allow this application and setting aside the order of tlie 
Assistant Collector send the case back to that court wntli 
directions to dispose of the same on the merits. Tlie plain- 
tiff applicant shall have the costs of this revision from the 
defendant respondent. Costs in the revenue court wall 
abide the event. 

MISCELLANEOUS CEIMINAL 


1932 

Oetoiier, 20 


Before Sir Shah Muhammad Stilaiman, Chief Justice 
EMPEEOE V . PEAGMADHO SINGH and othbbs 
Criminal Procedure Code^ sections 366, 367, 424, 425 — Crimi- 
nal appeals decided hy High Court — Judgments delivered in 
open court but not signed by Judge — Death of Judge before 
signing judgments and certifying them to the court below. 

Section 424 of the Criminal Procedure Code makes the rules 
contained in Chapter XXVI of the Code as to the judgments 
of criminal courts of original jurisdiction applicable to the 
judgments of any appellate court other than a High Court. 
It is therefore clear that section 367, which provides that the 
written judgment should be dated and signed by the presiding 
officer in open court, does not apply to a High Goixrt. There 
is, therefore, no provision which requires that the High Court, 
after pronouncing a judgment in open court, should date and 
sign the same. All that section 425 requires is that the judg- 
ment should be certified to the court below. 









The criminal appeals which were disposed of by the 
late Mr. Justice BanbrJI by the delivery of judgments in 
•open court and which were taken down by his judgment- 
writer must be deemed to have been finally disposed of by 
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So, where certain criminal appeals were disposed of by a 
Judge of the High Court by the delivery of judgments in open 
Court, which were taken down by his judgment- writer, and 
in some of the c‘<ises the release warrants were signed by the 
Judge, but the judgments, after being faired out, remained 
unsigned by the Judge owuiig to bis death, it was held that 
the omission to sign the fair copies of the judgments was in no 
way a serious defect, and tlie appeals must be deemed to have 
been finally disposed of , and the judgments should be certified 
to the court below. 


Emperok 

Pbagmadho 

Singh 


SuLAiMAN, C- J. : — The office lias brought it to my 
notice that there are certain judgments in criminal cases 
•delivered by the late Mr. tlustice B.anbrji in open court 
and taken down by his judgment-writer and which, owing 
to his death, remained unsigned after having been 
faired oxxt. Notes were madt; by the Bench reader of 
the disposal of the cases, and in some of these the learned 
Judge actually signed the release warrants. Tt is quite 
clear that section 366 of the Criminal Procedure Code 
which requires that the judgment of every trial in any 
criminal court of original' jurisdiction shall he pronounced 
in open court and section 367 which provides that the 
written judgment should be dated and signed by the 
presiding officer in open court, do not apply to a High 
Court. Chapter 26 applies to judgments delivered by 
criminal courts of original jurisdiction. Section 424 of 
the Act makes the rules contained in Chapter 26 as to 
the judgments of criminal courts of original jurisdiction; 
applicable to judgments of any appellate court “other 
than a High Court.” There is therefore no provision 
which requires that the High Court, after pronouncing a 
judgment in open court, should date and sign the same- 
As a matter of fact all that section 425 requires is that 
the judgment shoxild be certified to the court below. 
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1932 him; the omission to initial the fair copy of the judgments 
Emtbeob is in no way a serious defect. 
praomadho [For the purpose of certifying the judgments to the 
Singh QQ^.(;g helow it will be convenient for them to be put up 
before the Chief Justice for initialling them so that 
they may be certified. 

MATEIMONIAL JUEISDICTION 
Before Mr. Justice Young 

oJSn EDNA MAY HAEDLESS (Petitioner) v . HAEOLD 
: EICHAED HAEDLESS (Eespondent)* 

Divorce — Adultery and cruelty — Evidence — Communication vof 
venereal disease by husband — Doctors’ evidence — Privilege. 
The fact that a husband has communicated venereal disease 
to his ■wife is in law sufficient evidence of adultery. It also' 
amounts to legal cruelty. 

There is no protection afforded by the Evidence Act to a 
doctor as such. When a doctor is called to give evidence he 
is in the same position as any other person not exempted by 
the Act. It is his duty to assist the court in every way 
possible and to disclose to the court all the information in Ms- 
possession relevant to the matter in issue. He cannot claim 
privilege, on the allegation that the relationship of doctor and' 
patient is confidential. 

Messrs. K. 0. Garleton and 0. M. Ghiene, for the- 
petitioner. 

Messrs. Saila Nath Mukerji and N- G. Ganguli, for the 
respondent. 

Young, J. ; — This is the petition of Edna May Olivia 
Hardless against her husband, Harold Eichard Harmless, 
of the “Sanctuary”, Chunar. The petitioner by her 
petition claims a dissolution of the marriage on account, 
of the cruelty and adultery of her husband. Both the- 
parties are Anglo-Indians domiciled in India and resident 
within the jurisdiction of this Court. She also claims 
custody of the children. The parties were married in the 

♦Matrimonial Snit No. 1 of 1932. 
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month of June, 1927, Mlien the petitioner Avas 16 years 1932 
of age. There have been three children of the marriage, ^dn-a may' 
one girl and two boys, the eldest child being four years 
old and the youngest two years old. The petition which 
was originally defended is now undefended. Mr. Saila Harblbss 
Nath Mukerji, counsel for the respondent, has intimated 
to the Court that he is unable to put his client in the 
box in denial of the charges. 

The petitioner herself has given evidence, and she has 
satisfied me both as to the adultery and the cruelty. The 
husband, who is a handwriting expert, frequently had to • 
be away from home in purRuance of his profession, and 
in tlie month of July, 1930, he had to go to Kurseong, 
stopping en nnM at Calcutta. On his return to Chunar 
he was ill, and it now has been proved to me beyond any 
possibility of doubt that he was suffering at that time 
from two well kjiown venereal' diseases. It is unneces- 
sary to go into the particulars. He was treated by three 
doctors at different periods, all of whom have given 
evidence in this case. Eventually in October, 1931, it 
was discovered that the petitioner herself was also 
suffering from a venereal disease. I am satisfied that 
this venereal disease was given to the petitioner by the 
respondent. Tlie fact that a husband has communicated 
venereal disease to his wife is in law sufficient evidence of 
adultery. It also amounts to legal cruelty. Every fact, 
therefore, necessary for the petitioner to prove in order 
to be entitled to a dissolution of marriage has been proved 
in this case. 

An interesting point arose during the case. All the 
doctors claimed privilege, alleging that the relationship 
of doctor and patient was confidential. The law on this 
matter is clear. Section 126 of the Evidence Act gives 
protection to a barrister, attorney, pleader or vakil with 
regard to communications made to him in the course of 
his employment as such by a client. There is no protec- 
tion afforded by the Evidence Act to a doctor as such. 

When a doctor is called to give evidence he is in the same 
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I9i2 position as any other person not exempted by the Act. 
EBKAMir It is his duty to assist the court in every wiy possible 
habdless disclose to the court all the informatioB in^ his 

possession relevant to the matter in issue. 1, therefore, 
had to disallow the plea of the doctors that they were 
entitled to withhold their evidence in this case. 

The petitioner, having proved both cruelty and adul- 
tery, is entitled to a decree nisi and I so pionounci . She 
will also have the custody of the three children, to which 
she is entitled. In this case as the children are of 
tender years, it is very important that they should be 
under the control of their mother. Further, the motliei 
is living in Allahabad and facilities for schooling ai e 
more easily obtainable here than elsewhere. Tlie hus- 
band I understand is coming to reside in Allahaibiid. 
The husband and wife have agreed that the wife should 
give to the husband reasonable access to his cliildren, 
and I have no doubt that the petitioner will carry out hei 
undertaking. If any dispute arises in future as to the 
children, I give either party liberty to apply. 

[There was then an order as to costs and alimony 
pendente lite-] 

EEVISIONAL CIYIL 


1932 

October, 24 


Before Sir Shah Muhammad Sulaiman, Chief JvsUoe, and 
Mr. Justice Bajpai 

MOTI CHAND (Pijuntief) v. BALEAM DAS (Djas’ENDANT)* 

. Civil Procedure Code, order IX, rule 13; order XXXIl, rule 11 
—Minor defendant— Ex parte decree— Negligence and non- 
appearance of guardian ad litem — Remedy of minor — Man 
apply for setting aside ex parte decree and removal of the 
guardian. 

A minor defendant, against whom an ex parte decree has 
been passed owing to the default and negligence of his guard- 
ian ad litem, may apply through another guardian or next 
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friend for setting aside the e;r parte decree under order IX, 1932 

” f IS nf the Civil Procedure Code, and is not con- mowChand 
W to tit remedy o£ brnging . eepamte suit The court 
l elrtt an atlicatiou on 

of the guardian, iuid can remove hnn and appomt anotnti 
person as guardian ad litem. _ 

Messrs. P. L- Bancrji and iV. Upadhiya, lor tlu 

applicant- 

Mr, Shim Prasad Sinha, for the opposite party. 

Sxci \iMAN C. J., and Bajpai, J- The court below 

Pas se^Iidc: an cx part, decree pass^ ~ 

in a partition suit on the, ground that the mmo 
fathei^ who liad previously given his consent to a deed o 
™ ioPt sale in the lifetime of the granUather was 
'“t a ht and pro,«r person for being “PP^ * 
ian ami that he tuas eareless and did no‘ »K«' ™ 

d,t. of heirmu to (lefenil the suit on behalf of the mini . 

application filed by the father on the 
ihat he was ill on the date and could not appear 

in court it has also set aside the decree as «g»™* 
on the main ground that in a partition snrt *6 «eaee 
must be set aside against all the lrf™aant. _ 
removed the father from the guardianship of ^ ’ 

md nmointed the minor’s mother as his 
"aillS^ ta to file a written — t on hm 
We do not think that it can be said m revisi 
the court had no jurisdiction to pass the order 
done, or it has acted with material irregularity m 

exercise of its jurisdiction. 

The learnexl advocate for the apphean ms " 
dr<m<tlv on the case of Eda Punnayya v. Jangala Kama 

T' i ' nS ind urced before ns that the only remedy 
Kotayya (1) and . represented is to 

open to a minor who is not .prope y , _ n , ^ 

bring a separate snit and that he cannot be allowed to be 

S in ke snit itself because he - 
■ may point out that the yiew which has P^vaiM i 
Coirt has been that a minor against whom a decree 

(1) (1919) 5!^ Tndiaii Cases, I 
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1932 been passed without the appointment of a proper guardian 
jtotol^has several remedies open to him; he may in that very 
suit, if the facts justify, appeal against the decree, apply 
for re-hearing under order IX, rule 13, apply for a review 
of judgment, or apply for an order under order XXXII, 
rule- 5(2) of the Code, and he has, in addition, the 
ordinary remedy to bring a separate suit : Bhagwan \ 
Day at v. Param Sukh Das (1). 

In our opinion when a minor is made a defendant in a 
suit it is the minor who is a party to the suit and not his 
guardian ad litem. The guardian ad Utem’s name ap- 
pears on the record in order to represent the minor, but 
not in his capacity as a party to the suit- A suit brought 
against a minor without a guardian would still be brought 
in time, and the appointment of a guardian ad litem. 
which must be made by the court after the institution of 
the suit would not be barred by time merely because the 
guardian is appointed by the court after the expiry of the 
prescribed period. Although, therefore, when a decreet 
is passed against a minor who has not been properly', 
represented, it is open to him to treat it as if he was not ' 
a party to the suit and to avoid the decree, it does not 
follow that the minor who does appear in court through 
another guardian or next friend cannot be heard and it 
must be considered that he has no loctis standi to appear 
except through the guardian who has been appointed by 
the court, however incompetent, negligent and improper 
he may be. It is the duty of the court to protect the 
interest of the minor, and we think that it is open to the 
court to entertain an application on the ground of the 
negligence of the guardian, and to remove him and 
appoint another if he was not a proper guardian or was 
negligent. The summary remedy in the suit itself is 
very often the least expensive. There seems to be no 
justification for compelling the minor to file a separate 
suit and incur heavy expenditure and also run the risk 
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of the proceedings being prolonged, and not to allow him 
to avail himself of the more expeditious summary- 
remedy open to other defendants. 

In this view of the matter we think that the court 
below did not act without jurisdiction in entertaining the 
application. We accordingly see no force ' m this 
revision and we dismiss it with costs. 


1932 


MotiCJhaitb 

V. 

Baueam 

Das 


APPELLATE CIVIL 


Before Sir Lai Gopal Mukerji, Acting Chief Justice, and. 

Mr. Justice Bennet 

ZAMIN ALI AND ANOTHER (PLAINTIFFS) V. AZIZ-UN-NISSA 

AND Others (Defendants)* November, 3 



Muhammadan iaw-Dower-Widow’s lien for unpaid dower' 
■—Widow “lawfuily” obtaining possession— Lien not ae- 
pendent on consent of heirs to the widow’s taking posses- 
sion— Marriage— Legitimacy— What evidence admissible 

where direct proof of marriage not available— hvidence Act 
(I of 1872), sections 2, 3, 32{5)— Practice and pleading— Suit 
by vendees to recover property from persons in possession 
Vendors impleaded, but not raising question of consideration 
for the sale-Such plea not available to the defendants in 
'possession. 


All that is necessary for a Muhammadan widow 
to be entitled to retain possession of her husband s estate unti 
her dower debt is paid is that she should have obtained 
possession peacefully and not by force or fraud. Consent ot 
the other heirs of the deceased husband to her taking possession 
of the estate is not a necessary condition of her right to retain 
possession until satisfaction of her dower debt. 




Direct proof of the performance of a marriage ceremony, or 
of the acknowledgment by the father of the legitimacy of the 
issue, is not the only evidence by which a Muhammadan 
marriage or legitimacy of the children can be proved. 
virtue of sections 2 and 3 of the Evidence Act, any evitee 
permissible by the Evidence Act, e.g., under section 32(5), 

*Eii8t Appeal No. 302 of 1928, from a dec^of Shah Mmir Alam, Suhor- 
aiaate Judge of Gorakhpur, dated the 27th of March, 1228. 
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can be used for the purpose of considering wliether the fact of 
i^3'™age or legitimacy is proved, notwithstanding any rule of 
V. Muhammadan law to the contrary. 

-T raat Where the vendees of a certain property sued to recover the 
property from the persons in possession and impleaded the 
vendors also as defendants, and the. vendors did not challenge 
the sale on the ground of consideration, it was hold that the 
defendants in possession had no locus standi to challenge the 
consideration of the plaintiffs’ sale deed, which was a ques- 
\ tion between the vendors and the vendees. 

Dr. S. N. Sen and Mr. M. A, Aziz, for the appellants. 

Dr. M. Wali-ullah and Mr. P. L. Banerji, for the 
respondents. 

Mxjkbrji, a. C. J., and Bbnnet, J. : — This is an 
appeal by the plaintiffs against a decree of the learned 
Subordinate Judge of Gorakhpur dismissing their suit for 
. possession of certain property. [A pedigree was here 
set forth, which is omitted.] The plaint set forth that 
the property in question was owned by Saiyid Aulad AH 
and that he died on the 3rd of February, 1918, leaving 
his widow Mt. Aziz-un-nissa, defendant No. 1, and his 
son Saiyid Sajjad AH as legal heirs, entitled to 2 annas 
and 14 annas respectively of his estate. In the follow- 
ing year, on the 5th of April, 1919, Saiyid Sajjad AH 
died leaving a widow, Mt. Hajra Bibi, defendant No. 2. 
It was stated in the plaint that Sajjad Ali entered into 
possession of the entire estate on the death of his father 
and it was not clearly specified who entered into posses- 
sion on the death of Sajjad AH. But it was stated in 
paragraph 8 of the plaint that defendants Nos. 1 and 2 
were in possession on the date of the plaint, on the 14th 
of September, 1926. The claim of the plaintiffs arose 
through a sale deed of the 22nd of May, 1919, in favour 
of the plaintiffs executed by defendants Nos. 3 to 6, 
Saiyid Ghaffar AH, Muhammad Anis and Muhammad 
Dabir Ali, sons of Mukhtar Ali (brother of Saiyid Aulad 
Ali) who died about the year 1897 or 1898. This sale 
deed was of a half share of these vendors. The suit was 
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contested by defendants Nos. 1 and 2 and they alleged in 1932 
paragraph 12 of their written statement that defendants zamw ah ’ 
Nos. 3 to 5 were certainly not the sons of Mukhtar Ali, aziz-to- 
nor could they inherit the estate of Sajjad Ali. It was 
further alleged that a 9 anna and 7 I pie share in 
mauza Chak Jalal exclusively belonged to defendant 
No. 1, and this particular allegation is now admitted by 
the plaintitfs. In paragraph 17 it was set forth that 
out of the remainder of the property defendants Nos. 1 
and 2 were in possession of some property in lieu of 
dower debt, and in possession of some property by right 
of inheritance. If the plaintiffs have any rights, they 
have no right to take possession so long as they have not 
paid the dower debt. The learned Subordinate Judge 
held that the plaintiffs had failed to prove that their 
vendors were legitimate sons of Mukhtar Ali and he 
further held that in any case the defendants 1 and 2 were 
in possession of their husbands’ properties in lieu of their 
dower debts. In the appeal before us these two points 
are in issue. It is to be noted that the defendants 1 and 
2 dissented from the pleading of paragraph 12 in the 
written statement and a month after their written state- 
ment, on the 7th of March, 1927, their counsel made a 
statement that defendants 3, 4 and 5 are sons of Saiyid 
Mukhtar Ali by a “madkhula” or a kept woman. There 
is a great deal of difference between the original pleading 
that defendants 3 to 5 were not the sons of Mukhtar Ali 
and the amended pleading that they were his sons by a 
kept woman. It is particularly to be noted that defen- 
dants 1 and 2 are members of the family and they must 
have been very well aware of all the circumstances. 

When therefore they- denied that defendants 3 to 6 were 
the sons of Mukhtar Ali at all, they were making a state- 
ment which they knew to be absolutely false. At the 
outset therefore their case in defence is vitiated by the 
false statement which they have filed in regard to the 
paternity of these defendants 3 to 5. We shall first 
review the evidence on the record as regards the parentage 

11 AD 
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of these thiee defendants. It is to be noted ttat ftese 

51^ defendants are men of about fifty ^ 

A fore it is difficult at this late date to pioducc due 

e”lnoI of the marriage which they alleged took place 
between their mother and Mnlrhtar Ali somewhere about 
the year 1870. No evidence is forthcoming diiec y o^ 
the marriage nor could we expect such evidence. A 
witness for the plaintiffs, Ahmad Husain, ^ 

heard Mukhtar saying that he had mturied 
vTin+hpi- * * * * There is also the evidence ot Waliid 
Husain, who is at present the agent for defendants 3 to 6. 
S is : man of 66 years who is in the service _ of 
witness Mr. Anwar Ali. Wahid Husain states i I saw 
Mukhtar Ali treating Anis and Dabir and Gliafiai All 
as his legitimate sons. He got them educated, supported 
them, and got them treated when ill ” 

Anwar Ali is a Barrister-at-Law residing m Basti, when. 
Mukhtar Ali was a mukhtar practising law, and his age 
is 53 years. He states that he knew these three defen- 
dants Nos. 3 to 5; that they were sons of Mukhtar All 
whom he knew very well and that the witness and 
Ghaffar Ali read together at Basti; that the father of t le 
witness and Mukhtar Ali were friends and visited each 
other and that Mukhtar Ali behaved towards_ these 
defendants as his legitimate sons. [After discussing the 
evidence produced by both sides the judgment proceededvJ 
The weight of evidence certainly appears to us to be in 
favour of the plantiffs on this point of the legitimacy of 
their vendors. The argument of learned counsel for the 
respondents was that this evidence on the record could 
not be allowed under Muhammadan law to prove the point 
in question. The proposition laid down by tlie learned 
counsel was that to prove the legitimacy of defendants 3 
to 5 there must under the Muhammadan law either be 
an acknowledgment by the father that the sons were 
legitimate or there must be proof of the marriage. He 
further explained that by proof of the marriage he meant 
evidence that the marriage ceremony had been duly 
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performed and he argues that the evidence on the record i932 
was not evidence which, would be admissible for that at.t 
purpose. We concede that there is no acknowledgment azi^tw- 
in the present case by the father that his sons were 
legitimate sons and therefore the plaintiffs cannot have 
recourse to that particular proposition of Muhammadan 
law- But we have not been shown any ruling to the 
effect that evidence of the kind on the record is not ad- 
missible for the purpose of proving the marriage of 
Mt. Munna with Mukhtar Ali. For example, the state- 
ment in the evidence of Ahmad Husain that he heard 
Mukhtar Ali saying that he had married the mother of 
Ghaffar is a statement made by a deceased person Mukh- 
tar Ali to the effect that there was a marriage between 
him and Mt. Munna. We are of opinion that such a 
statement by a deceased person is admissible in evidence 
for the purpose in question under the provisions of 
section 32, sub-section (5) of the Indian Evidence Act 
as a statement as to marriage. We do not think that 
the doctrines of Muhammadan law can be held to exclude 
evidence of this nature and we consider that tlie Indian 
Evidence Act does apply in the present case. Section 2 
of the Indian Evidence Act states : “On and from that 
day the following laws shall be repealed : (1) all rules of 
evidence not contained in any Statute, Act or Regulation 
in force in any part of British India; . . .” We might 
further refer to the definition of “Evidence” and of 
“Proved” in section 3 of the Indian Evidence Act, and 
it is clear that evidence permitted by the Indian Evidence 
Act is evidence which can be used for the purpose of 
considering whether a fact is proved under this definition. 

Learned counsel took us at considerable length over a 
number of rulings, such as Mt. Jariut-ool-Butool 
Y. Hoseinee Begum (1), Ghazanfar Ali Khan v. Kaniz 
Fatima (2), M a Wun Di y. Ma Kin (3), Habibur 
Rahman Ghowdhury v- Altaj Ali Ghowdhury (4) and 
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Kliaja Hidayat Oollah v. Rai Jan Khanivm (1). Having 
regard to the doctrine laid down in all these rulings we 
consider that the fact still remains that each case must be 
decided on the evidence produced in that case and that 
what we have to consider is whether in the present case 
sufficient evidence has been tendered to prove that there 
was a inarriage between Mukhtar Ali and Mt. Munna. 
We consider that in the present case the evidence is 
sufficient and we hold that defendants 3 to 5 are legitimate 
sons of Mukhtar Ali- The plaintiffs therefore have 
succeeded in our opinion in proving this portion of their 
case. 

Issue No. 2 in this case was whether the transfer in 
favour of the plaintiffs was farzi. The lower court held 
that it was /am on the ground that the sale consideration 
had not been proved. Ground of appeal No. is tliat 
defendants Nos. 1 and 2 have no locus standi to challenge 
the consideration of the plaintiffs’ sale deed. This 
doctrine of law is laid down by their Lordships of the 
Privy Council in Bhagwat Dayal Singh v. Dehi Dayal 
Sahii (2). We consider that this ground of appeal is 
sound and we hold accordingly. 

The next point which is necessary for the plaintiffs to 
prove is in regard to the possession of defendants 1 and 2. 
The plaint admits that these defendants are in possession. 
It is advanced in ground of appeal No.. 7 that this 
possession is not in lieu of their dower debts. * * * * 
We now come to a point of law on which there is a con- 
siderable difference of legal opinion- It was advanced on 
behalf of the defendants 1 and 2 that they were in 
possession in lieu of their dower debt. It is not sliown 
that they took possession in lieu of their dower debt, but 
it is shown that they are actually in possession and tliat 
the dower debt is still due to them. The difference of 
legal opinion has arisen on the point of whether for such a 
claim it is necessary or not that the consent of the heirs 
should be obtained when possession is taken by the 

. (1) (1844) 3 Moo., I.A., 295. (2) (1908) I. L. R., 3-5 C. i., 420. 
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widows. On the one hand it is laid down that the i 932 

consent of the heirs is essential, in the following rulings : 
Amanat-un-nissa v. Bashir-un-nissa (1), Muhammad aziz'-un- 
Kanm-UJlah Khan v. Amani Begam (2), Hamira Bihi v. 



Zuhaida Bihi (3), and Sahur Bihi x. Ismail Shaikh (4). 
The contrary has been held, that the consent of the heirs 
is not essential, in B,o.mzan Ali Khan v. Asghari Begam 
(5), Maina Bihi v. Ghaudhri Vakil Ahmad (6), Moham- 
mad Shoa.ib Khan v. Zaib Jahan Begam (7), and Beeju 
Bee V. Syed Moorthiya Saheh (8). In Mf. Behee 
Backun v. Sheikh Ha, mid Hossein (9) at page 384 it is 
remarked as follows : “It is not necessary to say whether 
this right of the widow in possession is a lien in the strict' 
sense of the term, although no doubt the right is so stated 
in a judgment of the High Court in the case of Ahmed 
Hossein v. Mt. Khodeja (10). Whatever the right 
may be called, it appears to be founded on the power of 
the widow, as a creditor for her dower, to hold the pro- 
perty of her husband, of which she has lawfully, and with- 
out force or fraud, obtained possession, until her debt is 
satisfied, with the liabiRty to account to those entitled to 
the property, subject to the claim for the profits receiv- 
ed.” It is to be noted that the language used is, “of 
which she has lawfully and without force or fraud obtain- 
ed possession’ ’ . The question is whether we should read 
into this word “lawfully” the words “with the consent 
•of the heirs.” It is clear that a considerable extension is 
necessary of the word “lawfully” before it can bear such 
a meaning. In Hamira Bihi v. Zuhaida Bihi (3) their 
Lordships of the Privy Council on page 688 remarked as 
follows : 

‘‘But the dower ranks as debt, and the wife is entitled, 
along with other creditors, to have it satisfied on the death of 
the husband out of his estate. Her right, however, is no 
greater than that of any other unsecured creditor, except that 

(1) (1894) I.L.R., 17 All., 77. (2) (1896) I.L.E., 17 All., 93. 

(3) (1916) I.L.R., 38 All., 681. (4) (1928) I.L.B., 61 Cal., 124. 

(5) (1910) I.L.R., 32 All., 663. (6) (1924M,L.R., 47 All., 260. 

(7) (1927) I.L.R., 60 AB., 423. (8) (1919) I.L.R., 43 Mad., 21-1. 

<9) (1871) 14Moo.,lJl., 377. (10) (1868) 10 W.R., 369. 
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if she lawfully, with tha express or rtupliod ooiiseiit oj the 
husband, or his other heirs ^ obtains possession of the whole ov 
part of his estate, to satisfy her claim with the rents and 
issues accruing therefrom, she is entitled to retain such posse.‘i- 
sion until it is satisfied. This is called the widow’s lien for 
dower, and this is the only creditor’s lien of the Mussalman 
law which has received recognition in the British Indian courts 
and at this Board. 

“When a widow is allowed to take possession of her hus- 
band’s estate in order to satisfy her dower debt with the 
income thereof, it is either on the basis of some definite under- 
standing as to the conditions on which she should hold the 
property, or on no understanding. If there is an agreement, 
express or implied, that she should not be entitled to claim 
any sum in excess of her actual dower, she must abide bj' 
its terms. But where there is no such understanding, and a 
claim is made, as in the present case, the question arises- 
whether, on equitable considerations, she should not be allow- 
ed some reasonable compensation, not only for the labour and 
responsibility imposed on her for the proper preservation 
and management of the estate, but also for forbearing to insist 
on her strict legal right to exact payment of her dower on the 
death of her husband. Their Lordships think that she is sO' 
entitled, and obviously compensation for forbearance to enforce 
a money payment is best calculated- on the basis of an 
equitable rate of interest. This appears to be consistent with 
the chapter on “The Duties (Adah) of the Kazi” in the prin- 
cipal works on Mussalman law, which clearly shows that the 
rules of equity and equitable considerations commonly recog- 
nized in the Courts of Chancery in England are not foreign to 
the Mussalman system, but are in fact often referred to and 
invoked in the adjudication of cases.’’ 

In this passage it is mentioned that the consent of the 
heirs is necessary; but it is to be noted that this was not 
exactly the point which was before their Lordships, as 
the case was one on the point of “whether or not the 
widow of a Muhammadan, placed in possession of her 
husband’s estate in lieu of her dower, was entitled when 
called upon by her husband’s heirs to account for the 
rents and profits received by her during the period of her 
possession, to claim interest upon the amount of the 
dower.” (See page ,582). The ruling in Maina Bihi 
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V. Ghaudhri Vakil Ahviad (1) on page 254 refers to 

Mt. Bebee Bachun Y. Hamid Hossein (2), and their zamijs-au 

Lordships stated on page 255 : “The possession of azi^toi- 

the property being once peaceably and lawfully acquired, 

the right of the widow to retain it till her dower debt is 

paid is conferred upon her by the Muhammadan law.” 

There has been no discussion in the rulings of this Court 
of the meaning to be attached to the pronouncement of 
their Lordships : see Hamira Bibi v. Zuhaula Bibi (3) 
and Mohammad Shoaib Khan y. Zaib Johan Begam (4). 

No reference was made in this latter case to the earlier 
rulings of this Court, Amanaf'.-un-nissa y. Bashir-un- 
nissa (5), and Muhammad Karim-Ullah Khan y. Amani 
Begam (6). The meaning to be attached to the pro- 
nouncement of their Lordships of the Privy Council in 
Hamira Bibi v. Zubaida Bibi (3) has been considered by 
a Full Bench of the Madras High Court in Beeju Bee v. 

Syed Moorthiya Saheb (7) and it was there held that 
their Lordships of the Privy Council did not intend to lay 
down the rule that consent of the heirs was essential. 

The contrary has been held in Sabur Bibi v. Ismml 
Shaikh (8) by a Bench of the Calcutta High Court- We 
consider that all that is necessary for the widow to retain 
possession until her dower debt is paid is that she should 
obtain possession not by force or by fraud- She is in the 
position of a creditor and having obtained possession law- 
fully, she is entitled to hold possession until her dower 
debt is satisfied. If she has to depend on consent of heirs, 
that consent she will seldom get and the rule will become 
nugatory. We therefore agree with the interpretation 
of the Full Bench of the Madras High Court expressed 
in Beeju Bee v. Sy^d Moorthiya Saheb (7) . 

On this view of the law we hold that the plaintiffs can 
only obtain a decree for possession conditional on the 
payment by the plaintiffs of the proportionate amount of 

(1) (1924) I.L.R., 47 All., 260. (2) (187^^ 14 Moo., T.A., 377 

(3) (1916) T.L.R., 38 AU., 681. (4) (1927) I.L.R., 60 All., 423. 

(6) (1894) I.L.R., 17 AD. 77. 

(7) (1919) I.L.R., 43 Mad., 214, 
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1932 ijJie share of dower due to defendants 1 and 2. lliat is 
Eamut ali ascertained by the following calculation. [Details of 
Azu-Tm- calculation and specification of properties are here oniit- 
ted.] We allow a period of six nionths witliin which 
the plaintiffs will have to pay the proportionate amounts 
of dower due to defendants 1 and 2; otherwise, their suit 
Avill stand dismissed with costs. If the plaintifts pay 
the amounts within the period required, they will obtain 
proportionate costs in both courts on the amount of their 
success and failure. It is to be noted that the share 
of 9 annas pies in mauza Chak Jalal exclusively 
belongs to defendant No. 1 and this will be exempted 
from any property decreed to the plaintiffs. 

MISCELLANEOUS CIVIL 


1932 

November} 4 


Before Mr. Justice King and Mr. Justice Iqhal .Ihinad 

IN THE M.\TTER OF A PLEADER* 

Contempt of court — Committed hy pleader in his personal 
capacity as a party — Conviction for contempt of court — 
Whether disciplinary action can he talten against him 
professionally — Legal Practitioners Act (XVIII of 1879), 
section 12 — Bar Councils Act (XXXVIII of 1926), section 
10 — Misconduct. 

A person, who was a pleader, committed gross coulempt 
of court in his personal capacity, as a party to a litigation, 
and was convicted and punished for the offence of contempt 
of court. Held that he could thereupon be dealt with, as a 
pleader, under section 12 of the Legal Practitioners .\ct. 

An advocate or pleader may be punishe^ professionally for 
gross contempt of court committed by him in his personal 
capacity. Section 10(1) of the Bar Councils Act clearly shows 
the intention of the legislature to render an advocate punish- 
able in his professional capacity for misconduct other than 
professional misconduct. 

♦Miscellaneous case No. 426 of 1932. 


r ’ 
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Sir Tej Bahadur Sapru, for the applicant. 

Dr. M. Wali-ullah (Assistant Government Advo- 
cate), for the Crown. 

King and Iqbal Ahmad, JJ. : — ^Mr. Ram Mohan 
Lai, pleader, has appeared before us in response to a 
notice issued by a Bench of this Court to show cause 
why he should not be suspended or dismissed as a 
pleader on the ground that he has been convicted of 
a criminal offence which implies a defect of character 
which unfits him to be a pleader on the rolls of the 
•court. 

Mr. Ram Mohan Lai was the defendant in a suit 
pending before the Judge of the small causes court at 
Allahabad. He took objection to an order passed by 
the Judge of that court in the course of the trial of the 
suit and was told that if he did not agree to the court’s 
ruling, he should take his grievance to the High Court. 
He then remarked : “There is no Chief Justice now.” 
On being asked by the Judge what he meant by that 
remark, he said: “The Chief Justice who used to 
bring Judges to their senses is not here and is gone.” 

The matter was reported to the High Court, which 
took 'proceedings against the pleader for contempt of 
•court. He filed a written statement giving his version 
of the occurrence in the small causes court, attempting 
to justify his conduct and making certain objection- 
able imputations upon the attitude taken by the Judge 
of .that court. Subsequently,, however, the learned 
counsel who appeared for him withdrew all the allega- 
tions contained in the first paragraph of his written 
statement, which served rather to aggravate the offence 
than to mitigate it, and admitted that the version given 
by the trial court was correct and made an unqualified 
apology. He was thereupon sentenced to pay a fine 
-of Rs. 75 for contempt of court. 

A Bench of this Court then passed an order on the 
“^Tth of June, 1932, orderinsr him to show cause whv he 
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should not be dealt with as a pleader, under section 12 
of the Legal Practitioners Act, in consequence of Ins 
conviction of contempt of court. 

The case for the pleader has been argued by Sir Toy] 
Bahadur Sapru who has admitted from _ the outset 
that this Court has jurisdiction to take action against 
the pleader under section 12 of the Legal Practitioners 
Act. It is admitted therefore that the pleadei has 
been convicted of a criminal offence implying a defect 
of character which unfits him to be a pleader. His 
learned counsel has, however, strongly contended that 
in the circumstances of this case the pleader has been 
sufficiently punished by the sentence of fine passed upon 
him and that there is no need to take any further dis- 
ciplinary action against him in his professional capa- 
city. In support of this argument much reliance is 
placed upon In re Wallace (1). In that case the 
appellant was an advocate and also attorney admitted 
to practice in the Supreme Court of Nova Scotia. He 
was also a suitor in that court. In certain cases in 
which he was a suitor he supposed that he had reason 
to complain of the conduct of the Judges of the court 
and he wrote a letter of a most reprehensible character,, 
addressed to the Chief Justice, reflecting on the Judges 
and on the administration of justice generally in the- 
court. The Supreme Court took action against him 
for contempt of court and ordered that he should be sus- 
pended as an attorney or advocate of that court for an 
unspecified period. Their Lordships of the Privy 
Council held that as the appellant was guilty of a con- 
tempt of court committed only in his personal charac- 
ter, the Supreme Court should have punished the 
offence with the customary punishment, namely fine or 
imprisonment, and should not have imposed a profes- 
sional punishment for an act which was not done- 
professionally. We do not think that this ruling can 
be interpreted to mean that an advocate should never 

(1) 1S66) Ii.R., I.P.C., 283. 
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be punished professionally for contempt of court com- 
mitted by him in his personal capacity, however gross In the 
the ofience may be. Their Lordships held, upon the " pITahbe ^ 
facts of that case, that there was no necessity for the 
Judges to go further than to award the customary 
punishment for contempt of court. The facts of the 
present case are somewhat different. The pleader in 
his capacity as a suitor in the trial court made a grossly 
improper remark reflecting upon the Judges of the High 
Court who at that stage had no concern whatever with 
the suit. There was not the slightest justification or 
excuse for making the scandalous attack upon the Chief 
Justice. 


On behalf of the Crown the case. In re Sashi Bhu- 
Shan Sarhadhicary (1), has been referred to. In that 
case an advocate conducting an appeal before the Higli 
Court had an altercation with one of the Judges and 
he subsequently published an article in a newspaper 
attempting to vindicate his nrofessional conduct. This 
article contained libellous remarks reflecting upon 
certain Judges of the High Court in their judicial 
capacity. The High Court thereupon suspended the 
advocate from practice under the powers conferred by 
the Letters Patent. Their Lordships of the Privy 
Council upheld the order of the High Court, remark- 
ing that the contempt of court of which the appellant 
was found guilty was committed in the attempt to vin- 
dicate his professional conduct, and the publication of 
the libel constituted “reasonable cause” for the suspen- 
sion of the advocate from practice. That case can, 
however, be distinguished on the ground that although 
the contempt of court was committed in a private capa- 
city, it was committed with a view to vindicating the 
advocate’s professional conduct. 

Section 10, sub-section (1) of the Indian Bar 
Councils Act, 1926, clearly shows the intention of the 
legislature to render an advocate punishable in bis 

(1) (1906) I.L.E., 29 AU., 95. 
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1932 professional capacity for misconduct other than pro- 
Inthe fessional misconduct. We see no good reason for hold- 
ing that an advocate or pleader should never be 
punished professionally for contempt of court, however 
gross such misconduct may be, provided that the mis- 
conduct is not committed in his professional capacity. 
Each case should be dealt with aiccording to the cir- 
cumstances. 

In the present ease it is pointed out that the pleader 
is a young man and that he was only enrolled as a 
pleader in March, 1931. It is further stated before us 
that he had not even started practice as a pleader on 
the 1st of April, 1932, when he made the offensive 
remarks which form the basis of these proceedings. 
He was also in financial difficulties and was unversed 
in the traditions of his profession, and he merely made 
the offensive remarks in a moment of irritation and has 
now expressed his sincere regret. In these circum- 
stanees it is argued that there is no necessity to take any 
disciplinary action against him as a pleader when he 
has already been punished for contempt of court com- 
mitted in his personal capacity. We have given due 
weight to all the extenuating circumstances which have 
been pointed out on his behalf but we think that it would 
not be expedient to impose no professional punishment 
whatever. His remarks about the Chief Justice were, 
as we have already remarked, not only scandalous but 
utterly uncalled for and inexcusable. If the remarks 
had been uttered by an ordinary suitor, they would have 
been highly objectionable, but when they are uttered by 
a suitor who is also a pleader, and who therefore should 
feel bound to uphold the dignity of His Majesty’s judi- 
cial officers, we think that the offence should be treated 
more severely. As remarked by their Lordships of 
the Privy Council m in re Sashi Bhusan Sarhadhicary , 
“it is essential to the proper administration of justice 
that unwarrantable attacks should not be made with 
impunity upon Judges in their public capacity.” In 
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our opinion, the pleader’s misconduct has not been ade- 
quately punished by a fine of Rs.75 only and some the 
further professional punishment should be imposed. PLEAD El 

Having regard to all the circumstances of the case, 
we order that Mr. Ram Mohan Lai be suspended from 
practice as a pleader for a term of six months. 


APPELLATE CIVIL 


Before Mr. Justice King and Mr. Justice Thom. 

BHAWANI PRASAD and others (Applicants) v. SECRE- 
TARY OE STATE EOR INDIA and another (Oppositb 
parties).* 

U. P. Town Improvement (Appeals) Act (Local Act III of 
1920), section 3(a) — XJ. P. Town Improvement Act (Local 
Act VIII of 1919), section 64(1) (h ) — ^Ex parte order hy 
President of the Tribunal apportioning compensation — 
Order refusing to s'et aside the ex parte order — Not appeal- 
able. 

Under section 3(a) of the U. P. Town Improvement 
(Appeals) Act, 1920, an appeal is provided from an order 
deciding a question of apportionment of compensation, passed 
by the President of the Tribunal under section 64(1) (b) of 
the U. P. Town Improvement Act, 1919; but where such 
an order is passed ex parte and an application for setting 
aside the ex parte order is rejected, no appeal lies from the 
order of rejection. That order cannot be held to decide a 
question relating to the apportionment of compensation and 
cannot, therefoi-e, come under section 3(a) of the IJ. P. 
Town Improvement (Appeals) Act. 

Mr. Krishna Murari Lai, for the applicants. 

• Mr. U. S. Bajpai (Government Advocate), and 
Mr. Ram Nama Prasad, for the opposite parties. 

King and Thom, JJ. : — This is an appeal from an 
order passed by the President of the Tribunal under the 
U. P. Town Improvement Act, 1919, on the 20th of 


♦First Appeal No. 78 of 1931, from an order of Zahur Ahmad, President 
of the Trifoimal of Improvement Trust, AUahahad, dated the 20th of January,^ 
1931. 
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1932 January, 1931, rejecting an application for setting 
bhawani aside an 6x ‘p(iTt& decision. 

Some land was being acquired by tbe Town Improve- 
seob^aby jmgnt Xrust of Allahabad and the Land Acquisition 
EOB India Officer gav6 his award declaring the compensation pay- 
able to one Mohan Lai (respondent in this appeal), and 
to the three appellants respectively. Mohan Lai and 
the appellants applied for a reference to the Tribunal, 
both regarding the amount of compensation and regard- 
• ing the apportionment thereof. On the 30th of July, 
1930, the President of the Tribunal, in exercise of the 
powers conferred upon him under section 64(1) (&) of 
the Town Improvement Act, decided the question of 
the apportionment of compensation and awarded a sum 
of Es. 33-5-4 to the three appellants. This order was 
passed ex parte so far as the three appellants are con- 
cerned. Within a month from the 30th of July, 1930, 
the appellants made an application to the President for 
setting aside the ex parte decision on the ground that 
they had received no notice of the hearing of the case, 
and on the 20th of January, 1931, the President re- 
jected the application. 

A preliminary objection has been taken that no 
appeal lies from the order of the 20th of January, 1931. 

The question whether appeals lie from awards or 
decisions made by the Tribunal or by the President 
under the Town Improvement Act is governed by a 
special Act entitled XT. P. Town Improvement 
(Appeals) Act, 1920. It must be observed that under 
section 58(d) of the Town Improvement Act it is ex- 
pressly provided that “the award of the Tribunal shall 
be deemed to be the award of the court under the Land 
Acquisition Act, 1894, and shall be final.” The Town 
Improvement (Appeals) Act, 1920, modifies the Town 



Improvement Act, 1919, by providing for appeals to 
the High Court, in certain cases, from the awards of 
the Tribunal. Section 3 enacts that “Notwithstand- 
ing anything contained in the TJ. P. Town Improvement 
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Act, 1919, and subject to the provisions of sub- W32 
section (2), an appeal shall lie to the High Court in any bhotahi 
of the following cases, namely (a) where the decision 
is that of the President of the Tribunal sitting alone in 
pursuance of clause (b) of section 64 of the said Act.” 

We are not concerned with the rest of this section. 

It is argued for the respondent that an appeal has 
been expressly provided against a decision made by the 
President under section 64, sub-section (1), clause (&), 
of the Town Improvement Act, and therefore an appeal 
lay to the High Court from the President’s decision on 
the question of the apportionment of compensation, 
dated the 30th of July, 1930. No appeal against that 
decision was filed within limitation. It is argued for 
the respondent that the persons aggrieved by that 
decision had a remedy expressly provided for them by 
way of appeal to the High Court. Instead of availing 
themselves of this remedy they chose to make an appli- 
cation to the President for setting aside the ex parte 
decision. This application was rejected and there is 
nothing in Act III of 1920 making the order of the 
20th of January, 1931, appealable. In our opinion 
the respondent’s contention is well founded. It is clear 
that the intention of the legislature was to provide for 
appeals from the decisions of the Tribunal, or of the 
President thereof, only in certain specified cases and 
it is necessary for us to interpret the provisions of Act 
No. Ill of 1920 strictly. Under that Act an appeal 
did no doubt lie to the High Court from the President’s 
decision dated the 30th of July, 1930. The question 
before us is whether an appeal also lies from' the Presi- 
dent’s order dated the 20th of January, 1931, refusing 
to set aside the ex parte decision. In our opinion, no 
appeal lies against the latter order. That order cannot 
be held to decide a question relating to the determina- 
tion of the persons to whom compensation is payable, 
or a question relating to the apportionment of compen- 
sation. The question decided in the order of the 20th 
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1932 of January, 1931, was simply whether a certain e.T- 
bhawanx" parte decr^ should or should not be set aside, and, in 
Prasad our opinion, the decision of that question is not tie 
Secbbtaby (jecision of a question in pursuance of clause (6) of 
Eol section 64 of the Town Improvement Act. 

It has been strongly urged for the appellants that the 
word “decision” in section 3 of Act No. Ill of 1920 
has a wide meaning. He refers also to section^ 2(14) 
of the Civil Procedure Code which shows that deci- 
sion” has a wide meaning, covering both decrees and 
orders. We may accept the general contention that 
the word “decision” is a word of wide meaning, but 
the question before us is not merely whether the Pre- 
sident’s order dated the 20th of January, 1931, is a ^ 
“decision” within the meaning of section 3 of Act 
No. Ill of 1920. The further question arises whether 
the order is the decision of a question reletting to the 
apportionment of compensation. We are distinctly of 
opinion that the order in question was not the decision 
of a question relating to the apportionment of compen- 
sation. On this view no appeal against such an order 
is provided by section 3 of Act No. Ill of 1920. 

The case of Behary Lai Sur v. Nanda TjoI Goswami 
(1) has been referred to in support of the appellants’ 
contention, but, in our opinion, that case has no direct 
bearing on the question before us. That case turned 
upon the interpretation of certain provisions of the Land 
Acquisition Act. But in the present case the question 
of appeals is governed by a special Act, namely Act 
No. Ill of 1920. The provisions of the Land Acqui- 
sition Act, moreover, are substantially altered by the 
IT. P. Town Improvement Act; hence, in our opinion, 
the ruling referred to is inapplicable to the facts of the 
present case. 

We hold that no appeal lies against the order i 
question and dismiss the appeal with costs. 

(1) (1907) 11 C.W.N.. 430. 
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Before Mr, Justice Iqbal Ahmad and Mr, Justice Bajpai 

INDAEJIT glN&H (Defendant) v . JADDU and others 

(Plaintiffs)'*' ^ 


Hindu law — -Alienat/ion by widow — Consent of next reversioner 
— Presumption of legal necessity — Nature and extent of 
presumption — Widow marrying second husband — Marriage 
of daughter born of the second marriage is not legal neces- 
sity justifying alienation of first husband's property — 
Estoppel — Consenting reversioner bound by the alienation. 


In case of an alienation of her husband’s property made by 
a Hindu widow with the consent of the next reversioner, such 
consent raises a presumption, which is rebuttable, that the 
alienation was justified by legal necessity. It is to be noted, 
however, that the only presumption in such cases is that the 
alienation itself was justified by legal necessity, and once that 
presumption is rebutted there is no presumption that all or 
any of the items of consideration for the alienation were for 
justifiable purposes. So, where a sale was effected by a 
Hindu widow, in which the next reversioner joined, for 
Ks.4,656, out of which Es.2,778 was paid in cash and the 
balance was applied in payment of certain debts which had 
been incurred by the widow, and it was shown that the 
Es.2,778 was not supported by any legal necessity, it was 
held that the presumption that the sale itself was justified by 
legal necessity was displaced, with the result that there was 
no presumption in favour of any items of the consideration 
being justified by legal necessity, and it was for the vendee 
to prove that the previous debts of the widow were supported 
by legal necessity; and he having failed to prove it, the 
plaintiffs reversioners were entitled to an unconditional 
declaration that the sale was not binding on them. 


The next reversioner, however, who had joined in the 
execution of the sale deed and received a portion of the consi- 
deration, was estopped from assailing the validity of the sale 
and the sale was binding on him. 


Where a Hindu widow married a second husband and 
daughters were born of the second marriage, it was held that 
the marriage of such daughters could not constitute legal iieces- 
sity justifying an alienation of the first husband’s property. 


♦First Appeal No. 208 of 1929, from a decree of Shrih Mnnir Alam, Sub-- 
ordinate Judge of GoraTshpur, dated the Slsfc of January, 1929. 
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^932 'yix. Haribans Sakai, for tlie appellant. 

Mr. Li. M. Roy, for the respondents. 

Ja^dxj Iqbal Ahmad and Bajpai, JJ. This is a defen- 
dant’s appeal and arises out of a suit brought by the 
plaintiffs respondents for a declaration that the sale deed, 
dated the 4th of May, 1928, executed by Musammat 
Phulesra and Dhanai Sahu in favour of the defendant 
appellant is not binding on the plaintiffs and other rever- 
sioners of Earn Subhag deceased, after the death of 
Musammat Phulesra. 

Earn Subhag was admittedly the last male holder of the 
I ■ property covered by the sale deed. Musammat Phulesra 

I is the widow of Earn Subhag. The relationship of 

i Dhanai and of the plaintiffs with Earn Subhag will 

appear from the following pedigree. [The pedigree is 
omitted here.] 

j The pedigree was admitted by the parties and a refer- 

ence to the pedigree shows that Dhanai was the nearest 
. reversioner of Earn Subhag on the date of the execution 

of the sale deed and that the plaintiffs \’^ere remote rever- 
i sioners. 

The sale deed was with respect to a four annas share in 
village Dharampur and the consideration for the same 
\ was a sum of Es. 4,656. Out of the sale consideration a 

sum of Es.2,778 was paid in cash by the vendee, the 
defendant appellant, to Dhanai and Phulesra, the vendors, 
before the Sub-Eegis'trar, and the balance of the sum of 
Es. 1,878 was left with the vendee for the liquidation or 
I for the payment of the following debts. [Details of the 

debts are here omitted.] 


The plaintiffs’ case was that the sale deed was without 
eonsideration and without legal necessity, and that 
Dhanai, the nearest reversioner, was in collusion with 
the vendee, the defendant appellant, and he joined in the 
execution of the sale deed simply at the instance of the 
defendant appellant. The plaintiffs further alleged that 
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the real value of the property sold was Es. 10,000. On 
these allegations the plaintiffs maintained that the sale 
deed was not binding on them,. 

The def endant appellant -resisted the suit on the ground 
that the plaintiffs being remote reversioners had no cause 
of action for the suit and that the sale deed dated the 
4th of May, 1928, was supported by consideration and 
“was executed for valid and legal necessities of paying 
up antecedent debts which were taken from time to time 
for meeting valid necessities and for the marriage of a 
daughter”. He emphasised that the fact that Dhanai 
the nearest reversioner of Earn Subhag had joined in the 
execution of the sale deed gave rise to a presumption that 
the sale was justified by legal' necessity. He denied the 
allegation of the plaintiffs that the value of the property 
in suit was Es.10,000, and asserted that the property 
was not worth more than Es.4,656, the consideration for 
which it was sold. 

The trial court overruled the pleas urged in defence. 
It held that as Dhanai, who was the nearest reversioner, 
had, by joining in the execution of the sale deed, pre- 
cluded himself by his own act from suing, the plaintiffs, 
who were the remote reversioners, were entitled to main- 
tain the suit. It further found that the sale deed was 
without consideration and “certainly there was no legal 
necessity”. On these findings it decreed the plaintiffs’ 
suit in terms of the reliefs prayed for in the plaint. 

The vendee has come up in appeal to this Court and 
it is argued on his behalf that Dhanai, the next presump- 
tive reversioner, having joined in the execution of the sale 
deed and the sale having been made with his knowledge 
and consent, there is a strong presumption that the sale 
was for legal necessity and for purposes justified by law 
and that the burden of proving want of legal necessity 
lay heavily upon the plaintiffs, which burden they failed 
to discharge. It is further argued that the finding of the 
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court below that the sale was 
not sustainable. 


without consideration is 


Before proceeding to deal with the question whether 
the plaintiffs have succeeded in proving that the sale itself 
was not justified by legal necessity) we propose to consider 
the correctness or othervnse of the finding of the court 
below that the sale deed was without consideration. If' 
that finding stands, it is manifest that it would be un- 
necessary to deal with the question of legal necessity 
urged by the learned counsel for the defendant appellant. 

, [After discussing the evidence on this point the judg- 
ment proceeded.] 

The plaintiff respondent gave evidence in the case blit- 
he did not deny the fact that the sale deed assailed by 
him was supported by consideration. He did not allege' 
that any of the previous transactions of loan that are* 
recited in the sale deed were not genuine transactions and 
were not supported by consideration. It is clear, there- 
fore, thait the evidence as regards the passing of con- 
sideration was all' one way and entirely in favour of the' 
defendant appellant, and as such we are not prepared to- 
agree with the finding of the court below that no consi- 
deration passed under the sale deed. The promissory, 
note with respect to which Es.34 was left with the vendee- 
was not proved, but the balance of the sale consideration 
was proved. In short the payment of Es.4,622 by the- 
vendee to the vendors or their creditors was proved and to 
that extent the sale was supported by consideration. 

The next question that arises for consideration is. 
whether the sale is binding on the plaintiffs. "When an 
alienation made by a Hindu widow or a Hindu 
father or manager of a joint Hindu family is assailed' 
by the person, entitled to challenge the same, the 
question that arises for consideration is wdiether the 
alienation itself was one justified by legal necessity, and' 
t]]e fact that the traaisferee is unable to prove that a small 
portion of the consideration was applied for purposes oF. 
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legal necessity is no ground for setting aside the alienation ; i932 

vide Sri Krishan Das v. Nathu Ram (1). In the ease of indaejit 
a transfer made by a Hindu widow in possession of her ' 

husband’s estate this burden can be discharged by the 
transferee either by proving that there -was pressing j 

< necessity for 'the transfer or such necessity as is recog- \ 

nized as lawful by Hindu law, or by proving that the ^ 

alienation was made by the widow with the consent of ( 

the whole body of persons constituting the next reversion, | 

But an exception to this rule is furnished by cases in | 

which the alienation is made by the widow not with the ; 

concurrence of the entire body of reversioners but with | 

the consent of only the nearest reversioner. In such cases i 

i- 

the consent of the nearest reversioner to the alienation 

affords presumptive proof of the fact that the alienation 

itself was justified by legal necessity, and, therefore, the 

burden initially does not lie on the transferee to show that 

tKe alienation was for legal necessity; vide Rangasami ^ 

•Grourbdien v. Nachia.ppa Gounden (2). The consent of the | 

nearest reversioner to the alienation is, however, not con- \ 

elusive proof of the existence of legal necessity. It 

merely raises a presumption of the existence of such neces- [ 

sity and the presumption is a rebuttable one; vide | 

Muhammad Sa’id Khan v. Kunwar Darshan Singh (3). I 



As the sale assailed by the plaintiffs in the. present case 
was made jointly by Mt. Phulesra and Dhanai Sahu, the 
nearest reversioner, the defendant appellant started with 
a presumption in his favour that the sale itself was justi- 
fied by legal necessity, and the burden of proving the con- 
trary lay on the plaintiffs respondents. It is to be noted, 
however, that the only presumption in such cases is that 
the alienation itself was justified by legal necessity, and 
once that presumption is rebutted there is no presumption 
that all or any of the items of consideration for the aliena- 
tion were for justifiable purposes. The question, therefore, 
arises,— has that presumption that the sale was justified 

(1) (1926) LL.R.,49All.,i49. (2) (1918) I.L.B., 42 MaL, 523. 

(3) (1927) I.L.R., SO AU., 76. 
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by legal necessity been displaced by the CAddence in an(i 
'the circumstances of the present case? 

A perusal of the sale deed leads to the conclusion that, 
the immediate cause for the sale of the property was the 
supposed necessity to raise the sum of Es.2,778 in cash., 
The other items mentioned in the sale deed were previous 
debts. It appears from paragraph 8 of the written state- 
ment and the statement that Avas made by the vendee 
under order X, rule 1 of the Code of Civil Procedure that 
the sum of Es.2,778 was raised for the purpose of meeting 
the expenses of the marriage of Musammat Phulesra’s 
daughter. The plaintiffs’ case was that Earn Subhag, 
died issueless and that after his death Musammat 
Phulesra married Eameshwar Teli, and that two daugh- 
ters were born to her as a result of this union. The' 
defendant appellant did, not deny that Musammat 
Phulesra married Eameshwar Teli in sagai form after the 
death of Earn Subhag, and stated ^hat he could not say 
whether the “daughter was born to Earn Subhag or to 
anyone else”. Indeed, the plaintiffs’ evidence on the 
point remained entirely unrebutted. The defendant appel- 
lant did not examine himself as a AAutness in the case,, 
and none of his witnesses contradicted the plaintiffs’ state- 
ment on this point. On the contrary, Bachoo Patak,. 
defendant’s witness, admitted that Musammat Phulesra 
had her sagai with Eameshwar Teli. Indradeo, another 
Avitness of the defendant, admitted that Musammat 
Phulesra has got two daughters and they are minors and 
unmarried. It is common ground that Earn Subhag died 
24 years before the suit. It follows that the minor 
daughters of Musammat Phulesra could not be the 
daughters of Earn Subhag. It is manifest, therefore, 
that expenses of the marriage of those daughters could 
not constitute legal necessity justifying an alienation of 
Earn Subhag’ s property. Therefore the conclusion is 
irresistible that on the 4th of May, 1928, the date of the 
execution of the sale deed, there was no pressing necessity 
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for the sale of Earn Subhag’s property. Thus the pre- 1932 
sumption with which the defendant appellant started, isDAKm: 
because of Dhanai having joined with the widow in the 
execution of the sale deed, was displaced. The position, 
therefore, is that the sale itself was not justified by legal 
necessity, and was not binding on the plaintiffs respon- 
dents, and the plaintiffs were entitled to the declaration 
that the sale was not binding on them and on the other 
reversioners except Dhanai. 

The question, however, remains whether that declara- 
tion ought to be granted to the plaintiffs unconditionally. 

If any amount out of the sale consideration is found to be 
for legal necessity, the plaintiffs must, as a condition 
precedent to the declaratory decree prayed for, repay that 
amount to the vendee when they become entitled to the 
possession of the property after the death of the widow 
and Dhanai. It is manifest from the observations made 
above that the burden of proving the validity of the items 
constituting the sale consideration lay on the vendee, the 
defendant appellant. We have already held that the sum 
of Es.2,778 was not for legal necessity. The other debts 
that were sought to be liquidated by the execution of the 
sale deed in dispute and which are mentioned in the said 
deed were debts incurred by Musammat Phulesra alone or 
in conjunction with Dhanai. Neither of those debts were 
incurred by Earn Subhag, the last male holder. There 
is no evidence on the record to show that the income of 
the property left by Earn Subhag was not sufficient for 
the justifiable needs and for the maintenance of Musam- 
mat Phulesra. The recital in the mortgage deed that the 
amounts advanced by the respective mortgagees were 
required for payment of Government revenue or for the 
purchase of bullocks was no evidence against the plaintiffs 
respondents. Neither Musammat Phulesra nor Dhanai 
nor the defendant appellant gave evidence in the case. In 
short, there was no evidence to prove that any of the 
items constituting the sale consideration was for legal 
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1932 necessity. The plaintiffs were, therefore, entitled to the 
iNDABjii unconditional decree granted to them by the court below. 

SiNQH 

The decree of 'the lower appellate court, however, 
requires modification in one respect. The lower appellate 
court has decreed that the sale deed is not binding on the 
plaintiffs and other reversioners of Earn Subhag deceased. 
Dhanai is undoubtedly bound by the sale. He joined in 
the execution of the sale deed and received a portion of 
the consideration of the same. He, therefore, is estopped 
from assailing the validity of the sale deed. The decree 
of the lower appellate court will, therefore, be modified 
by the addition of the words “except Dhanai Sahu” after 
the words “other reversioners of Earn Subhag deceased’’. 
In other respects the appeal fails and is dismissed wdth 
costs. 


Before Sir Lai Gopal Mukerji, Acting Chief Justice, and 
Mr. Justice Bcnnet 

1932 KISHWAE JAHAN BEGAM (Dependant) v. ZAFAK 
November, B MUHAMMAD IvHAN (Blaintifp)* 

Interest — Beneficiary under a deed of waqf entitled to in- 
terest against a mutwalli — Equitable jurisdiction to allow 
interest — Trusts Act {II of 1882), section 2S(b). 

Where a mutwalli unreasonably delays the making of 
payment to a beneficiary under a deed of waqf, the bene- 
ficiary is entitled to receive interest from the mutwalli on 
equitable grounds. 

Where a case, in England, would fall within the common 
law jurisdiction; no equitable principles are to be applied in 
awarding or withholding interest; but where a case would 
fall within the equitable jurisdiction exercised by the Court 
of Chancery, equitable considerations might induce the court 
to allow interest. A suit by a beneficiary, entitled under 
a deed oi? waqf to a certain share in the profits of a zamindari 
property, against the mutwalli for accounts and recovery of 
the profits due would fall under the latter class and interest 
could be' allowed on equitable grounds. 

*Pirsti Appeal No. 221 of 1929, from a decree of S.Iftikhar Husain," 
Subordinate Judge of Pilibhit, dated the 22nd of December, 1928. 
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The position of a mutwalli, qua his duty to make certain 
payments enjoined by the deed of waqf, was that of a quasi 
trustee, and section 23 of the Indian Trusts Act would be a 
proper guide in deciding whether there were equitable 
grounds for allowing interest in this case, although the case 
did not fall within the Trusts Act. 

Dr. K. N. Katju and Mr. S. Muhammad Husain, 
for the appellant. 
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Dr. S. N. Sen and Mr. Mukhtar Ahmad, for the res- 
pondent. 

Mukerji, a. C. J., and Bbnnet, J. : — This is an 
appeal by the defendant in the suit and she raises two 
questions, one of construction of a document and the 
other of law. 

There is a pedigree appended to the plaint which 
explains the relationship that exists between the par- 
ties. It appears that Musammat Bismilla Begam, the 
mother of the defendant, executed, among other docu- 
ments, a deed of waqf by which she sought to confer 
certain benefits in certain properties on Akhtar Jahan 
Begam and, after her, on some other persons. We have 
to decide whether the plaintiff respondent is one of 
those other persons to benefit under the deed of waqf. 
The document is dated the 24th of September, 1926. 
It has not been translated and printed, but the original 
document has been read out to us and we are of opi- 
nion that the court below was right in its construction 
of the document. The document says at two places 
that on the death of Akhtar Jahan Begam her heirs 
according to the Muhammadan law would be entitled 
to the profits (from the property) which were being en- 
joyed by Akhtar Jahan Begam. The learned counsel 
for the appellant has argued that Bismilla Begam 
really meant to say that the lineal descendants of Akhtar 
Jahan Begam would alone enjoy the profits and not 
any other heir under the Muhammadan law. The 
plaintiff is the husband of Akhtar Jahan Begam and is 
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not, therefore, a lineal descendant of Akhtar Jahan 
Begam, though he is one of her legal heirs. 

Some evidence was admitted by the court below 
which was meant to explain what was in the mind of 
Mnsammat Bismilla Begam. This oral evidence, in our- 
opinion, was inadmissible, having regard to the provi- 
sions of section 91 of the Indian Evidence Act. Musammai 
Bismilla Begam lived for several years after the exe- 
cution of the deed of waqf and she never sought to 
rectify it on the ground that her intentions were not 
fully expressed by the document. As we have said, 
we hold with the court below that the plaintiff respon- 
dent is entitled to a share in the profits which were- 
earmarked for Akhtar Jahan Begam. 

The second point is whether the respondent has been 
properly allowed interest on his claim by the court be- 
low. The question of interest is not entirely free from 
difficulty. The learned Subordinate Judge held that 
the appellant was in the position of a lambardar, and 
as interest was allowed against a lambardar by the 
Tenancy Act, on principle, he, the learned Judge, was- 
entitled to award interest against the defendant. 

A number of rulings have been cited before us and 
we may refer to some of them. In Jwala Prasad v. 
Hoti Lai (1) a Bench of this Court held that interest 
could be awarded only as a matter of law, and in the 
case of a contract as damages. What the Bench laid 
down was that there was no arbitrary rule for award- 
ing interest. The correctness of this case was doubted 
in a later case, Anrudh Kumar v. Lachmi Chand (2), 
but the decision in that case was based on a quasi 
contract and the principle of law enunciated under 
section 73 of the Contract Act applied. 

In Kalyan Das v. Maqbul Ahmad (3), their Lord- 
ships of the Privy Council are reported to have stated, 

(1) (1924) I.L.R., 46 AH. 625. (2) (1928) I.L.R., 60 AU., 818. 

(3) (1918) I.L.R., 40 All., 497. 
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at the top of page 504, that “interest depends on con- i932 
tract, express or implied, or on some rule of law allow- 
ing it. Here there is no express contract for interest 
and none can be implied, and no circumstances less 2 Z'as 
capable of justifying the allowance of interest as a mtoammai> 
matter of law can be imagined. In H amir a Bihi 
V. Zuhaida Bihi (1) their Lordships of the Privy 
Council allowed to a 'Muhammadan lady, who was in 
possession of her husband’s estate in lieu of dower, 
a certain amount of interest by way of compensation to 
her, as she had to manage the property and render an 
account, and had refrained from enforcing her right 
of dower against the estate. Their Lordships there 
said that they were allowing interest on “equitable 
grounds”. 

In a much later case, Maine and New Brunswick 
Electrical Power Go. v- Alice M. Hart (2), disallowing 
interest which had been allowed by the lower court, their 
Lordships of the Privy Council are reported to have 
stated at page 1069 as follows : “It remains to con- 
sider whether any rule of equity entitles the plaintiff 
to interest.” Their Lordships before making this 
statement had examined the language of a certain 
statute somewhat similar to our Interest Act, and had 
come to the conclusion that no interest could Be allowed 
under that rule of law. Then their Lordships further 
stated : “In order to invoke a rule of equity it is 
necessary in the first instance to establish the existence 
of a state of circumstances which attracts the equitable 
jurisdiction, as for example, the non-performance of a 
contract of which equity can give specific perform- 
ance.” Then their Lordships proceeded to examine 
whether the case before them was one in which interest 
could be awarded as a matter of equity and their Lord- 
ships remarked that the suit was based on a covenant 
which was contained in a contract which had been fully 

1) (1916) I.L.R.,38An.,681. (2) [1929] A.L.J., 1065. 
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■1932 executed and there was no room for exercise of equit- 


Kishwab able jurisdiction. 

From these cases, the rule laid down by their. Lor d- 
zapab ships seems to be this : Where a case, in England, 
:v\rould fall within the common law jurisdiction, no 
equitable principles are to be applied m awarding or 
withholding interest; but where a case fell within the 
equitable jurisdiction exercised by the Court of Chan- 
cery, equitable considerations might induce the court 
to allow interest. In the case of Maine and New Bruns- 
wick Electrical Power Go. v. Alice M. Hart (1) 
there was no jurisdiction of the equity court and, there- 
fore, it was held that no interest could be allowed. 

If this principle be correct, we are of opinion that 





interest would be allowed in this case if it were tried 
in England. It is true that their Lordships of the 
Privy Council have held, in Muhammad Rustam AM 
Khan v. Mushtaq Husain (2), that the mutwalli was 
not a “trustee” and therefore had no interest in the 
property which he managed and therefore the deed of 
trust was not required by the law of registration to be 
registered. But so far as the position of a mutwalli 
as the manager of the estate goes and so far as it is 
his duty to make certain payments enjoined by the deed 
of waqf, he, in our opinion, stands in the position of a 
quasi trustee. He may not have any personal interest 
in the property, but he has to discharge all the obliga- 
tions which would ordinarily fall upon a trustee. A 
suit for accounts in England would lie in the Court of 
Chancery, and that was the reason why in H amir a 
Bihi’s case (3) their Lordships applied “equitable con- 
siderations” and awarded interest. If then the case 
before. us would fall within the equity jurisdiction of 
the court in England, interest would be allowed on 
equitable considerations. Here, in India, section 23 
of the Indian Trusts Act would be our guide in deciding 

(1) [1929[ A.L.J., 1066, (2)' (1920) I.L.E., 42 All., 609. 

(3) (1916) I.L.R.,38A1I., 681. 
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whether, on equitable considerations, interest may 
be allowed to the respondent or not. Section 23 of the 
Trusts Act lays down that “A trustee committing a 
breach of trust is not liable to pay interest except in 
the following cases :...(&) where the breach con- 
sists in unreasonable delay in paying trust money to 
the beneficiary.” 

We think that taking section 23(&) as our guide, we 
are entitled to hold that interest was properly allowed 
against the appellant by the court below. We are not 
forgetful of the fact that the case does not fall within 
the Trusts Act. We have tried to find out, with the 
aid of that Act, whether we are entitled to award in- 
terest on what has been termed by their Lordships 
of the Privy Council as ‘‘equitable grounds”. 

The result is that the appeal fails and is hereby dis- 
missed with costs. 


EEYISrONAL CIVIL 


Before Mr. Justice Kendall 


DILSUKH EAI BAIJNATH and another (Defendants) 
«. DWAEEA DAS (Plaintiff)* 


Civil Procedure Code, order VI, rule 17 — Amendment of 
flamt — Order granting amendment — Revision — “Case 

decided’’ — Civil Procedure Code, sections 115, 151 — Abuse 
of process of the court. 

The plaintiff sued to recover a specified sum alleged to be 
due from the defendant as the result of three transactions in 


which the defendant was his commission agent. After the 


whole of the evidence in the suit had been recorded the plain- 
tiff applied to amend the plaint so as to convert the suit 
into one for rendition of accounts. Against the order grantT 
ing the application the defendant filed a revision. Held that 
the order allowing the plaint to be amended could not be 
deemed to be a “case decided” within the meaning of section 
115 of the Civil Procedure Code and no revision lay. 


*Cml Bevision No. 638 of 1931. 








Zai’ae. 

Miihammai> 

Khan 


1932 

November^ 8 


170 


1932 


BlLStTKH 

Eai 

Baunath: 

V. 

Bwabka 

Das 


THE INDIAN LAW KEPORTS [VOL. LV 

Held also, that there was no abuse of the process of the 
court calling for interference under section 151 of the Code. 

Mr. Panna Lai, for the applicants. 

Mr. S. N. Gwpta, for the opposite party. 

Kendall, J. : — This application has been made for 
the revision of an order of the Munsif of Hathras per- 
mitting the plaintiff opposite party to amend his plaint. 
As originally filed, the plaint was one for a specified 
sum of money on the ground that as the result of three 
transactions between the plaintiff and the defendant, 
who was his commission agent, that sum was due to 
the plaintiff. After all the evidence had been record- 
ed, and on account of some admissions made by the 
defendant in the course of his examination, the plaintiff 
made an application to amend the plaint so as to make 
the suit one for rendition of accounts. The present 
application is made on the grounds that the court acted 
irregularly in allowing the plaint to be amended after 
the case had been closed by the parties and was ripe 
for decision, and also because the proposed amendment 
has the effect of changing the nature of tlie suit. 

A preliminary objection has been made on the 
ground that as the case has not been decided, no ^appli- 
cation under section 115 of the Civil Procedure Code 
can be entertained. This objection is based on the 
Full Bench decision in the case of Buddh.u Lai v. Mewa 
Rum (1). It is admitted that there has been a differ- 
ence of opinion among the different High Courts in 
India, but it is claimed that so far as this Court is con- 
cerned the decision of the Full' Bench clearly shows that 
no revision will lie in circumstances such as these. 
There is no doubt that even in this Court there has not 
been complete harmony in defining the limitations of 
section 115, or to be more precise, that there have been 
some conflicting decisions as to the definition of the 
words “case decided” which are used in section 115. 

(1) (1921) LL.R.,43AI1.,664. 
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For instance, in the Full Bench decision to -which I 1932 
have alluded, three of the learned Judges held that the dusukh 
■ decision of an issue relating to the jurisdiction of the b.»mnath 
■ court “could not properly be described as a case decid- 
ed”, whereas the other two were of a contrary opinion. 

I have also been referred on behalf of the applicant to 
the cases of Radha Mohan Datt v. Abias Alt Biswas 
(1) and Puran Lai v. Rup Ghand (2). In the former 
.of these cases the Bench . decided that where an order 
setting aside a decree has been passed by a court in de- 
fiance of the provisions of order IX, rule 13, of the 
'Civil Procedure Code the matter is a “case decided” 
and the High Court is entitled to interfere in revision. 

In the latter case the High Court intervened when the 
lower court had appointed an arbitrator whom it had 
no power to appoint, holding that the appointment 
amounted to a “case decided”. I think that the case 
of ' Radha Mohan Datt v. Ahhas Ali Biswas is 
clearly distinguishable from the present one. An 
application for an order setting aside a decree initiates 
a proceeding which involves the recording of evidence 
and the decision of 'an issue which is, however, quite 
distinct from the issues in the suit proper. It is in 
fact of the nature of a complete case ancillary to the 
main suii7 but quite distinct from it in giving rise to 
considerations which have nothing whatever to do with 
those which govern the parent suit. The case of 
Puran Lai v. Rup Chand (2) is more helpful to the 
■applicant, but here the court was largely influenced by 
the consideration that unless the proceedings relating 
to the appointment of 'an arbitrator were held to amount 
to a “case decided” there might have been some un- 
necessary proceedings in which a large number of 
witnesses might be examined. On the other hand the 
case of Risal Singh v. Faqira Singh (3) shows that an 
order setting aside an arbitration award does not 


(1) (1931) I.L.R., 63 All., 612. (2) (1931) I.L.R., 53 All., 778. 

(3) (1931) I.L.B., 63 All., 1006. 
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amount to a “case decided’’, and no revision will lie 
from such an order. I have only quoted some recent 
decisions of this Court, as it would be tedious to refer 
to alt the instances which have been adduced as ‘ 'cases 
decided” for the purposes of revision. The court has 
sometimes taken a narrower and sometimes a broader 
view of the meaning of the expression “case decided’ , 
but it has never, I believe, interpreted section 115 so 
widely as to permit the decision of one issue out of 
several, or the propriety of an interlocutory order of 
a routine nature, to form the basis of an order in revi- 
sion. In the present case the order allowing the plaint 
to be amended cannot, in my opinion, be interpreted 
by any stretch of language as a “case decided”. 


Mr. Parma Lai has suggested that even if section 115 


be held not to be strictly applicable, an order ought to 
be passed under section 151 to prevent abuse of the pro- 
cess of the court. If I were satisfied that in the 
present case there had been an abuse of the process of 
the court I should agree with him. The learned Mun- 
sif, however, has not passed his order without apply- 
ing his mind to the case, and he has come to the 
conclusion that the proposed amendment will not 
change the nature of the suit. No doubt the ultimate 
decision of the Munsif will be the subject of an appeal, 
and I do not wish to express a definite opinion as to 
whether it does or does not change the nature of the 
suit. The question is at any rate one which is open to 
argument, and I am not satisfied that any order is 
necessary in the ends of justice or to prevent abuse of 
the process of the court. The result is that the appli- 
cation fails and is dismissed with costs. 
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Before Mr. Justice Iqbal Ahmad andS^rCf. Justice Bajpai 

AMBIKA PEAS AD UPADHIYA (Plaintiff) ®. SAD A 
SHEO LAL (Defendant) * 


1932 

November, 0. 


Adverse possessio;)'! — Go-tena/nts — Auction purchaser of share 
of one co-tenant — thermal possession and mutation of names 
obtained by auction purchaser but not actual possession — 
Suit for possession against the other co-tenant— Limitation 
— Ouster — Jns tertii. 

S. S. and S. L. were the co-tenants of a fixed rate holding- 
The share of S. L. was sold in execution of a decree and format 
possession was delivered to the auction purchaser in 1907. 
Failing to obtain actual possession, the auction purchaser sued. 
S, S: for partition and possession in 1914; partition was 
refused and joint possession was decreed, and in execution 
again a formal delivery of possession was obtained, in 
1915. A transferee from the auction purchaser got mutation 
of names effected in his favour in 1918. In the aforesaid 
proceedings S- S. throughout resisted and denied the title 
• of the auction purchaser as well as his successor in title; and. 
neither of them ever obtained actual possession. In 1828 the 
transferee brought a suit against S, S, for joint possession 
and mesne profits. The defendant pleaded that he and S. L. 
and S. LJs sons had all along been in possession and that 
the suit was barred by adverse possession for over 12 years. 
Held that the suit was barred by limitation, time having begun 
to run from the delivery of formal possession in 1915. 

Ordinarily the possession of one co-owner is in the eye of 
the law the possession of the others, and in order to establish 
adverse possession by one tenant-in-common against his co- 
tenants there must be exclusion or ouster and the possession 
subsequent to that must be for the statutory period. In the 
present case there had been throughout an open denial of 
title and resistance to possession. So there had been an 
ouster, and the possession was adverse. 

On the contention that the defendant’s plea that he and 
S. L. were jointly in possession showed that he did not claim 
title in himself qua S. Lds share and the setting up oi jus 

* Second Appeal No. 255 of 1930, from a decree of V. Mehta, Additional 
Subordinate Judge of Benares, dated the 3rd of December, 1929, reversing 
a decree of Bind Basni Pras id, Munsif of Havali, dat^d the 28th of Febru- 
ary, 1929. 


I p , '■'it’ L 
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1932 iertii did not amount to adverse possession, it was held that 
~AmwZI admission about the possession of 6h L. could be of no 

Pbasar avail to the plaintiff, as the possession of S. L. could not be 
Upadsiya Pg possession of the plaintiff or his 

Sada Shbo predecessor in title and was, in fact, adverse throughout. 

Lal 

Messrs. P. L. Banerji and iY. Upadhnjaj for the appel- 

lant. 

Mr. A. Sanyal, for the respondent- 

Iqbal Ahmad and Bajpai, JJ- : — This is an appeal by 
an unsuccessful plaintiff whose claim for joint possession 
along with the defendant respondent over certain fixed 
rate tenancy plots and for the recovery of 118.270 as 
mesne profits has been dismissed by the lower appellate 
court on the ground that the claim was barred by limita- 
tion. 

The plots in dispute admittedly belonged t.o Sada Slteo 
Lal, the defendant respondent, and his (xmsin Sliankar 
Lal. His Highness the Maliaraja of Benares lield a 
simple money decree against Shankar Lal, and in exe- 
cution of the same the rights and interests of Shankar 
Lal in the plots were attached and sold and purchased by 
the Maharaja on the 21st of August, 1905, and he obtain- 
ed formal delivery of possession on the 19th of February, 
1907- The Maharaja, however, could not obtain actual 
possession of the plots and he filed a suit in 1914 against 
Sada Sheo Lal and his sons for partition and for separate 
possession of his share. The suit was contested by Sada 
Sheo Lal. The prayer for partition was refused, but the 
claim pf the Maharaja for joint possession was decreed, 
and in execution of the decree the Maharaja obtain- 
ed formal delivery of possession on the 1st of September, 
1915. On the 15th of August, 1916, the Maharaja sold 
his rights and interests in the plots to the father of the 
plaintiff appellant, and he applied for mutation of his 
name in the revenue papers. The application for muta- 
tion of names was also resisted by the defendant respon- 
dent and other members of his family.' Their objections, 
Jhowever, were overruled and mutation was ordered in 


PlSiiiiil* 


I. 
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favour of the father of the plaintiff appellant on the 6th of 19^2 
N'ovember, 1918. It is clear from the facts stated above Ambika 
that the rights and interests of Shankar Lai in the plots 
in dispute passed to the father of the plaintiff appellant. sadI'sheo 
T he suit giving rise to the present' appeal was brought 
by the plaintiff appellant on the allegation that after the 
sale deed dated the 15th of August, 1916, his father 
remained in possession of the plots in dispute jointly -with 
Sada Sheo Lai, the defendant respondent, and after 
•his father’s death in December, 1919, the plaintiff also 
remained in joint possession of the plots but subsequently 
was dispossessed by the defendant respondent. It was 
■stated in the plaint that the cause of action for the suit 
arose in the month of December, 1919, when the plain- 
tiff ms wrongfully dispossessed by the defendant respon- 
dent. 


The' defendant respondent denied the allegations of the 
.plaintiff as regards the plaintiff or his father being in 
possession of the plots in dispute and alleged that all 
through he and Shankar Lai and Shankar Lai’s sons 
remained in possession of the same, and that neither the 
■Maharaja nor the father of the plaintiff ever succeeded 
in obtaining possession of the plots. He contended that 
ffhe suit was barred by 12 years’ rule of limitation. 

The trial court, after pointing out that the attempts 
•of the Maharaja to attach and sell the share of Shankar 
Lai and to get possession of the same were always opposed 
by the defendant respondent and the members of his 
family and so was the attempt of the father of the plain- 
tiff appellant to obtain mutation of names in his favour, 
held that though the objections of the defendant and the 
members of his family were never crowned with success 
in courts of law, the actual possession of the plots always 
remained with the defendant and that neither the plain- 
tiff nor his father nor the Maharaja was ever able to 
obtain joint possession over the plots in dispute. It was 
of the opinion that fresh start to the period of limitation 


Ambxka 

Prasad 

UPADinYA 
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Lal 
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was given by the proceedings for delivery of formall 
possession dated the 1st of September, 1915, and that 
though the suit was brought more than 12 years after 
that date it was not time-barred as “Mere exclusive 
possession by one cO-owner does not amount as the ouster 
of others and constitute that possession as adverse against, 
other co-owners. There must be a clear and unambigu- 
ous repudiation of title of other co-owners by the co- 
owner in possession”, and that in the present case the 
defendant appellant had failed to prove such repudiation 
of the title of the plaintiff or of his father or of the Maha- 
raja. It held that as the defendant alleged that he was- 
all along in possession jointly with Shankar Lnl and his 
sons he carmot be said to have set up title in himself qua: 
the share of Shankar Lai and that “setting up of jus- 
tertii does not amount to adverse possession’ ’ . In sliort, 
it was of the opinion that as the defendant did not claim 
title in himself qua Shankar Lai’s share, he could not be' 
said to have acquired title by adverse possession to the- 
same, and in this view overruled the plea of limitation' 
raised by the defendant and passed a decree in the plain- 
tiff’s favour. 

The lower appellate court agreed with the trial court 
in holding that neither the plaintiff appellant nor liis^ 
father nor the Maharaja of Benares were ever in actual' 
possession of the plots in dispute, but held on the author- 
ity of the decision in Sita Ram Dube v- Ram Sundar 
Prasad (1) that the suit was time-barred. 

In second appeal before us the accuracy of the decision 
of the lower appellate court on the question of limitation 
is called into question and it is argued that as it was the 
defendant’s case that he was never in sole possession of 
the plots in dispute, and that Shankar Lai and his sons, 
also remained in joint possession with him, the defen- 
dant’s possession could not be adverse as regards the 
share of Shankar Lai and his sons, and, as such, the- 

(1) (1928) I.L.E., 60 All., 813. 
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plaintiff was entitled to a decree. It is further pointed 1932 
■out that the case was between co-tenants and that the Ambika 
possession of one co-tenant is in law the possession of the uSdtca 
other and that nothing short of ouster or something 
equivalent to ouster could put an end to that possession. lai. 
With this contention we are unable to agree. 

It is welt established that each joint owner has the 
right to the possession of all the property held in common, 
and that he has the same right to the use and enjoyment 
of the common property as he has to his sole property 
except in so far as it is limited by the equal right of his 
co-sharers. Accordingly, each co-owner is entitled to 
-enjoy every part of the common property, but 
his possession is in the eyes of law the possession 
of all the co-owners and, unless he openly denies 
the title of his otlier co-owner and such denial 
is accompanied by dispossession of the other co- 
•owner, time does not begin to run against the latter. In. 

■other words, in order to establish adverse possession by 
one tenant-in-common against his co-tenants there must 
be exclusion or ouster, and the possession subsequent to 
fhat must be for the statutory period; vide Ahmad Raza 
Khan v. Ram Lai (1) and Gobinda Chandra Bhattachar- 
,jee V. Upendra Chandra Bhattacharjee (2). But it ap- 
pears to us that these propositions have no application to 

I the facts of the present case. In the present case if the 
•controversy had been between Sada Sheo Lai, the defen- 
‘dant respondent, and Shankar Lai’s sons it might have 
been impossible for Sada Sheo Lai to successfully put 
forward the plea of adverse possession, but in our judg-;t 
I ment the plea of limitation raised by Sada Sheo Lai 
f against the claim of the plaintiff appellant was un- 

i -answerable and was rightly given effect to by the lower 

appellate court • 

By his auction purchase of the year 1906 His Highness 
'the Maharaja of Benares became a co-tenant with Sada 
tSheo Lai, but his attempt to obtain actual possession 


m ( 19141 1.L.R.. 37 AU.. 203. (2W1919) I.L.B.. 47 Cal., 274. 
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of the plots in dispute always failed. Throughout, Sada 
Sheo Lai denied his title to the plots. The title of the 


father of the plaintiff appellant was also denied by Sada 


Jsheo members of his family in the course of 

l.a. 1 . the mutation proceedings conseqiient on the execution of 
the sale deed by the Maharaja in favour of the father 
of the plaintiff. It is clear, therefore, that there has all 
along been an open denial by Sada Sheo Lai of the title- 
of the plaintiff and of his predecessors in title- It is- 
further clear from the finding recorded by the lower 
appellate court, which finding is binding on us in second 
appeal, that neither the plaintiff nor his predecessors in 
title ever succeeded in obtaining actual possession of the 
plots. It follows, therefore, that there has been an 
ouster of the plaintiff and of liis predecessors in title 
from the year 1905. It is not easy to frame a formula, 
to cover all cases of ouster, but it may generally be stated: 
I I that where there is an actual turning out or keeping ex- 

cluded the party entitled to the possession there is an 
ouster. The resistance on the part of Sada Slieo Lai 
and the members of his family had the effect of prevent- 
ing the plaintiff’s predecessors in title from obtaining; 
actual possession and this, coupled as it was by an open 
denial of their title, amounted in our judgment to their 
ouster. Therefore time began to run against the Maharaja: 
of Benares from the 1st of September, 1915, the date 
on which he obtained formal delivery of possession in 
execution of the decree obtained by him for joint posses- 
sion over the plots in dispute. This was the view taken- 
by this Court in Sita Ram Duhe v. Ram Sundar 
Prasad (1), and in view of that decision we must hold 
that the present suit was time-barred. 

We are unable to agree with the trial court in holding: 
that in the present case the fact of Sada Sheo LaTs “set- 
ting up of jus terUi does not amount to adverse posses- 
sion”. It is, no doubt, a fact that Sada Sheo Lai admitted 
that Shankar Lai and his sons have also been in joint. 


(1). (1928) I. L.R., 60 AU;, 813. 
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possession with him of the plots in dispute, but the posses- 1932 
sion of Shankar Lai and his sons cannot be deemed in law 
to be the possession of the plaintiff or of his predecessors 
in title. The admission of Sada Sheo Lai about the 
possession of Shankar Lai’s sons can therefore be of no mi. 
avail to the plaintiff. Shankar Lai, as already stated, 
was the judgment-debtor in the decree held by the Maha- 
raja. Notwithstanding the sate of his share he and his 
sons continued in possession of the plots. Their posses- 
sion was adverse to that of the Maharaja and of his 
successors in title, and it would be absurd to give to the 
Maharaja or to his successors in title including the plain- 
tiff the benefit of possession on the part of Shankar Lai 
and his sons, which was adverse to them from the very 
outset. If the plaintiff had impleaded Shankar Lai’s 
sons in the present suit and if the latter had pleaded 
adverse possession there could have been no answer to 
that plea, and it is impossible to appreciate how by 
omitting to implead Shankar Lai’s sons the plaintiff can 
insist on the possession of Shankar Lai’s sons being 
deemed to be equivalent to his own possession. 

For the reasons given above we hold that the suit was 
time-barred and we dismiss this appeal with costs. 

Before Sir Lai Oopal Mukerji, Acting Chief Justice, and 
Mr. Justice Bachhpal Singh 

MUHAMMAD SHAPIQ AHMAD and anothbe (Judgment- ^932 
debtors) V. EAM KATOEI and another (Decree- iVoueTO&enio 
holders) * 

Civil Procedure Code, order XX'XVIII, rule S> — Attachment 
before judgment — Suit for sale on mortgage — Application 
for attachment made after the preliminary decree for sale hut 
hepre the final decree — Application maintainable. 

The language of order XXXVIII, rule 5 of the Civil Pro- 
cedure Code is very wide and an application for attachment! 

* First Appeal No. 176 of 1931, frota an order of Fran Nath. Agha, 

Additional Subordinate Jndg© of Moradabid, dated the I 5 th of September^ 

1931. 
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before judgment can be made by a mortgagee decree-holder 
alter the passing of the preliminary decree lor sale and before 
Muhammad the final decree, on the ground that the mortgaged property 
has much depreciated in value and that the tlelonclant mort-, 
V- gagor is about to dispose of or remove his other’ pro|rerty, so 
as to defeat the decree under order XXXIV, rule 6, which may 
tiltimately be passed in the suit. 

Mr. Panna Lai, for the appellants. 

Mr. Vishwa Mitra, for the respondent. 

Mukeeji, a. C. J., and Rachhpal Singh, J. : — This 
is an appeal against an order directing the attachment 
before judgment of certain properties of the defendants 
who are the appellants before us. 

It appears that the respondents obtained a preliminary 
decree for sale against the appellants on the 24th of 
February, 1931. After the expiry of the usual six 
months’ time allowed for payment, on the 27th of 
August, 1931, the respondents made an application for 
the passing of the final decree. Ten days later, on the 
7th of September, 1931, the plaintiffs applied for attach- 
ment before judgment of the property of the defendants. 
An affidavit was filed along with the application- The 
application was based on the ground that the property 
mortgaged had deteriorated in value and was likely to 
deteriorate in value further owing to the remission 
^ of rents on the part of the Government. The application 
further stated that it was feared that the defendants who 
had already encumbered some of their properties would 
dispose of or encumber their remaining property in 
order to avoid the payment of the decretal amount that 
would remain unpaid and unsatisfied even after the snle 
of the mortgaged property. The defendants contested 
this application but the learned Judge passed a two-line 
order to the following effect : “Let a temporary attach- 
ment go, but property fetching an annual profit of 
EiS.800 and no more will be attached-’’ It was a very 
vague order to pass, but we are told by the learned counsel 
for the respondents that it has been rectified by the court 
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on obtaining a list of tlie properties, together with a _W32 

statement of the land revenue paid by them. Ultimately muhajimad 
only such properties have been attached which pay a total IhSS 
revenue of Es.800 a year. 

The learned counsel for the appellants has put forward 
two arguments before us. One is that at the stage at 
which the application for attachment before judgment 
was made no application was maintainable in law; and 
the second is that on the merits this was not a case in 
which an order for attachment before judgment could be 
made. 

On the first point we are of opinion that the contention 
is not sound. The language of order XXXYIII, rule 
5, is very wide and does embrace a case like tins. In this 
very case, supposing the facts alleged are true, and in 
similar cases, it can certainly not be open to the judg- 
ment-debtor to sell off his entire property in order that he 
might defeat the decree for money that may be passed 
•against him under order XXXIV, rule 6 of the Civil 
Procedure Code. The learned counsel has cited before ns 
the case of Muhammad Inamullah Khan v. Narain 
Das (1). That case was decided on its own facts and 
their Lordships clearly state the reasons why they 
thought that order XXXVIII, rule 5, had no applica- 
tion. They state : “There is no suggestion that the 
•appellant is about to dispose of the whole or any part of 
his property, or remove it from the jurisdiction of the 
‘■court ...” This case, therefore, is no authority for the 
proposition that at the stage already described an applica- 
tion like the one made by the respondents could not be 
'entertained. 

On the merits we find that the application was based 
•on an affidavit filed by one Dal Chand. In paragraph 4 
Dal Chand says: “I solemnly affirm and state that 
'this is quite possible that the judgment-debtors would 
"transfer their remaining khalis property to some other 
ipersons so that the petitioners may not be able to realise 

(1) (1915) I.L.R., 37 AJl.. 423. 
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the remaining amount of decree and that they may be put 

Mtoamm.-,!) to considerable loss.” This certainly is hot a ground 
aS^d described in order XXXVIII, rule 5, and no order of 
Ram attachment before judgment .could be based on such a: 
icatobi facts. 

On behalf of the respondents we have been told that 
the order passed by the learned Judge was in the nature 
of an ad interim order made with a view to securing the- 
property before further investigation could be made in the- 
case. The learned counsel for the parties are agreed' 
that the order appealed against may be allowed to stand 
for the present but the case may be sent back to the court 
below for an investigation into the application, on proper 
evidence. We accept this suggestion on the part of' 
counsel and send the case back with the direction that the- 
learned Judge would take up the application of the 7tli 
of September, 1931, and adjudicate on it after giving 
the parties an opportunity to adduce such evidence, by 
way of affidavit or otherwise, as they may be advised to- 
produce. We direct accordingly. 

Before Sir Lai Gopal Mukerji, Acting Chief Justice, and 
Mr. Justice Rachhpal Singh 

14_ EAJENDEA BEHAEI LAL (Judqment-dbbtoe) v. G-UL- 
^ 1 ZAEI LAL AND OTHERS (Decree-holdbrs) * 

Civil Procedure Code, order XXI, rules 54, 67 and 90 — Appli- 
cation for setting aside execution sale — Sale not proclaimed' 
hy heat of drum — Material irregularity. 

The law requires that an, impending execution sale should-! 
be proclaimed hy beat of drum or other customary mode, and 
failure to do so is a material irregularity. The addition of the 
words,, “so far as may be’’, in order XXI, rule 67 of the 
Civil Procedure Code, 1908, does not make any change in the- 
law in this respect in cases where it is possible to have a. 
sale proclaimed by beat of drum. 

Mr. Gopi Nath Eunzru, for the appellant- 

* First Appeal No. 47 of 1932, from an, order of Ram Saran Das, Subor- 
! dinate Judge of Aligarh, dated the 16th of February, 1932. 
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Dr. S. N. Sen, Messrs. P. L- Banerji, S. B. Joliari, 

Kamta Prasad, Ghandarhhan and Janki Prasad Saigal, 
for tlie respondents. 

GTJ1.ZAKI 

Mukerji, a. C. J., and Eachhpal Singh, J- This 
is an appeal from an order refusing to set aside an auc- 
tion sale held on the 20th of August, 1931. 

It appears that a mortgage decree was made on the 
28th of May, 1929, against a mindr, Kajendra Behari 
Lai, who is the appellant before us, in favour of the 
respondents, Gulzari Lai and others. Bifteen hiswas of 
village Hirdamai and 10 hiswas of village Shadipur were 
sold, the former for a sum of Es.23,000 and the latter 
for Es.20,000. 


On the 14th of September, 1931, an application was 
made on behalf of the minor by the guardian of the minor 
to set aside the sale. The grounds taken were, so far as we 
are concerned in this appeal, that there was no proper 
proclamation of the proposed sale in the villages and 
that the property sold was worth over a lakh of rupees. 
The court of first instance found that there was no pro- 
clamation of the proposed sale by beat of drums, but the 
learned Judge held that it was not an irregularity in 
the circumstances of the case and he found that the 
irregularity did not result in any serious loss- He also 
found that the judgment-debtor was estopped from 
questioning the value of the property as stated by the 
decree-holder in his affidavit filed when he applied for 
sale. 


It appears that the evidence on the point is entirely 
one-sided and there can be no denying the fact that there 
had been no publication of the proclamation of sale by 
beat of drums. The law requires that an impending 
sale should be proclaimed by beat of drums or other 

customary mode (see order XXI, rules 54 and 67). The- 
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1932 Bombay High Court in Trimbak Ravfi v. Nana (1) held 
rajendba tliat a failure to publish the sale proclamation by beat 
of drums was a material irregularity, and the same view 
was taken in Krishna Pershad Singh v. MoH Ghand, (2)- 
The learned Subordinate Judge has expressed the opinion 
that in view of the slight change in the language of the 
Code the old rulings did not hold good. It appears that 
in order XXI, rule 67, the words “as nearly as may be” 
have been added, which did not find place in the Code of 
1882, section 289. In our opinion, however, this addi- 
tion does not make any change in the law, where it is 
possible to proclaim the sale by beat of drums. It has 
been suggested, but there is no evidence on the. point, 
that the village being in the zamindari of the judgment- 
debtor nobody would come forward to undertake the 
beating of drums; but surely a beater could have been 
hired from some other village and the sale could have 
been published by beat of drums. 

The finding of fact arrived at by the court below stands 
good, namely, that there was no publication of tlie sale 
proclamation by beat of drums. 

The second point is whether the irregularit}’ has re- 
sulted in any loss to the judgment-debtor. 

[After discussing the evidence on this point the Court 
found in the negative.] 


The result is that the appeal fails and is hereby dis- 
missed with costs. 

(1) (1886) I.L.R., lOBom., 604. (2) (1013) 40 Cal., 636 (042.) 
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Before Mr. Justice Young 

ALFEED EOBEET JONES (Petitioner) v. TITLI j^ovemler.u.. 

TEEEZx\ (EiESpondent) * 


Divorce Act (IV of 1869), sections 4, _7, 19— Nullity 
of marriage — Idiocy — Undeveloped mentality — Consent^ by 
person with the mentality of a child — Christian Marriage 
Act (XV of 1872), sections 4 and 5— Validity as Christian 
marriage according to rules, rites, and ceremonies of Church 
—Jurisdiction to deal with such question — Non-publication 
of banns, effect of— “Rules of Church”, meaning of— 
Canon law, whether binding on civil courts. 

An idiot, in law, means something more than mere feeble- 
mindedness and undeveloped intellect. So, where a man of 
54 years of age was from birth feeble-minded and had not 
developed beyond the intelligence and mentality of a child of 
8 or 9 years, it was held that he could not be termed an idiot 
within the meaning of section 19(3) of the Divorce Act but- 
that he was incapable of understanding what the relationship 
of marriage meant and of giving his consent and thereby 
contracting a valid marriage. A marriage entered into by 
such a person was declared null and void under section 19 
on the ground of want of consent. » 

The High Court has jurisdiction to hear and decide questions 
under the Indian Christian Marriage Act. Such jurisdiction 
is not negatived by anything contained in section 4 of the 
Divorce Act. Questions arise under sections 4 and 5 ot tne 
Indian Christian Marriage Act when the marriage has not 
been validly performed, and to deny jurisdiction to the courts 
to decide such questions would make the Act a dead letter. 

A marriage between a Eonian Catholic and a Protestant was 
solemnized by a Priest of the Eoman Catholic 
The banns for the marriage were called only once “d the' 
marriage was performed the next day. It appeared that, 
according to the rules of the Eoman Catholic Church, two dis- 
pensations from the Bishop were necessary, one for the mixed 
marriage and another for performing the marriage without due- 
publication of banns; but no dispensation had been obtained ^ 
Held that the marriage was not solemmzed according to t 




^ Matrimonial Sait No. 3 of 1932. 
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1932 rules, rites, ceremonies and customs of tlie Cliurcli of wiiicli 
the person solemnizing the marriage was a Minister, and the 
Robert marriage was therefore void under sections 4 and 5 ol; the 
Indian Christian Marriage Act. Further, the marriage could 
Tjtli not be held to be validated by the Canon law of the .Boinan 
Church under which, it was said, the marriage would be 
“gravely unlawful but valid”. The civil courts could not 
interpret or administer the Canon law, but only the civil law. 
The Canon law in question could not be deemed to be a “rule 
of the Church” within the meaning of section 5 of the Indian 
Christian Marriage Act, which has nothing to do with the 
Canon law. 

The English law, to the effect that the absence of due pub- 
lication of banns can make the marriage void only if the lack 
of due publication is within the knowledge of both the parties 
to the marriage, is no guide to' the Indian courts, notwith- 
standing the provisions of section 7 of the Divorce Act; for, in 
the Indian Christian Marriage Act there is nothing equivalent 
to the wording in section 22 of the Marriage Act in England 
wdiich provides that where persons knowingly and wilfully 
’intermarry without due publication of banns, the marriage is 
void. 

Messrs- K. 0. Garleton and 0. M. Ghiene, for the peti- 
tioner. 


Messrs. K^D. Malapiya and E. V. David and Miss 
L. W. Glarke, for the respondent. 

Young, J. : — The petitioner, Alfred Eobert Jones, of 
Bhim Tal near Naini Tal, by his sister Miss Edith Jones 
as his next friend, prays for a decree of nullity of mar- 
riage under section 19(3) and (4) of the Indian Divorce 
Act, and under sections 4 and 5(1) of the Indian 
'Christian Marriage Act for a declaration that his mar- 
riage to the respondent is void. To the issues formerly 
struck under the Indian Divorce Act, section 19, I have 
added, during the course of the hearing, two other issues 
under the Indian Christian Marriage Act, namely, 
Ho. 7 ; “Was the alleged marriage solemnized accord- 
ing to the rules, rites, ceremonies and customs of the 
Church of Eome?” and No. 8 “Was Father Livesay 
.authorised to perform the ceremony of marriage?’' 
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The first issue is : ‘ ‘Has this Court jurisdiction to try 

this suit?” There can be no doubt that by sections 4 — ■ 

•and 19 of the Indian Divorce Act this Court has jurisdic- Robbbt 
tion to hear the petition in so far as the issues under sec- 
tion 19 of the Divorce Act are concerned, namely, “Was 
the marriage null and void on the ground of the petitioner 
being an idiot at the time of the said marriage?” and, 
secondly, ‘‘Was- the said marriage null and void on the 
ground that the petitioner’s consent was obtained by 
force or fraud?” The difficulty arises concerning the 
jurisdiction of this Court to hear the petition based on 
the Indian Christian Marriage Act. It is contended by 
•counsel for the respondent that section 4 of the Indian 
Divorce Act confines the jurisdiction of this Court to 
petitions under the Indian Divorce Act. Section 4 of 
the Divorce Act reads as follows : “The jurisdiction now 
exercised by the High Courts in respect of divorce a 
mensa et thoro and in all other causes, suits and matters 
matrimonial shall be exercised by such Courts and by the 
district courts subject to the provisions in this Act 
contained and not otherwise.” It is argued that because 
of the terms of this section the High Court is prohibited 
from considering questions arising under the Indian 
Christian Marriage Act, and that therefore there is no 
jurisdiction in this Court to decide whether -there 
has been a valid marriage in accordance with the Indian 
Christian Marriage Act. There is little authority on 
this question- Counsel for the respondent relied upon 
the decision of a single Judge in the Calcutta High Court 
in Gasper v. Gonsalves (1). That learned Judge decided 
that the High Court had jurisdiction in a matrimonial 
suit only under the Indian Divorce Act, and therefore it 
had no jurisdiction to hear a petition praying for a dec- 
laration that the marriage was invalid under the Indian 
Christian Marriage Act. This case, however, was 
decided ex parte. The matter was considered in another • 




(1) (1874) 13 B.L.R., 109. 
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case in the Calcutta High Court, Lopez v. Lopez (1). 
The Court, however, in that case did not decide this 
question as it was unnecessary for the decision of the 
case. The matter was further considered by a single 
Judge of the Lower Burma Chief Court in Conderdine 
V. Smaine (2). The learned Judge decided tliat the 
Court had jurisdiction. The Indian Christian Marriage 
Act became law three years after the Indian Divorce Act. 
The Indian Divorce Act must have been within the 
knowledge of the legislature. It is therefore difficult to 
argue that the High Court had no jurisdiction to decide 
the very important questions which must arise out of the 
Indian Christian Marriage Act. If that were so, the Act 
would be dead. The various grounds on which the Court 
can give a decree of nullity in the Divorce Act refer to 
cases where there has been a marriage validly portonned. 
Questions arise under sections 4 and 5 of tlie Indian 
Christian Marriage Act when the marriage lias not been 
validly performed. There is a clear distinction between 
a decree of nullity of a valid marriage and a declaration 
that the marriage itself is illegal and void. There can, 
in my opinion, be no doubt that there is jurisdiction in 
the High Court to hear and decide questions under the 
Indian Christian Marriage Act- 

with regard to the other issues it would be convenient 
to set out the facts of the case as found by me- The 
petitioner, A. E. Jones, is 54 years of age. His father 
and mother were Europeans domiciled in India. He 
lives upon the estate of his married sister in Bhim Tal 
near Naini Tal. His father and mother wore first 
cousins, and he was born when his mother was 47 years of 
age. While his mother was pregnant she indulged 
freely in alcohol and on several occasions was insensible 
from the effects of it. The result of these unfortunate 
circumstances was that Jones was a puny delicate baby 
and soon showed that his brain was affected. He has 


(1) (1885) I. L.R., 12 Cal., 706. 


(2) (1917) 47 Indian Cases, 645. 
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throughout his life been feeble-minded. He was incap- 
able of being educated except to a minor degree, and has 
always had to be carefully looked after by his relations. 
He has never been able to earn his living in any capacity. 
His appearance is peculiar and abnormal. His head is 
micro-cephalic. As is usual in persons of his mentality, 
his sexual side is normally or even abnorriially developed- 
Twenty-five years ago he commenced a spasmodic sexual 
relationship with the respondent, an Indian woman now 
of some 40 years of age of the Kanera caste, that is, a 
low caste classed as untouchable. Her Hindu name is 
Titli (English, Butterfly), her Muhammadan name is 
Eahiman, and her Christian name is Tereza. The rela- 
tionship between the petitioner and the respondent up to 
the time of marriage was the ordinary relationship of a 
man with a bazar prostitute. The relationship was 
clandestine and Jones used to meet the respondent in her 
house or in the jungle- The woman herself says that 
she has been married first of all to a low caste Hindu, 
and on his death to a Muhammadan- In order to marry 
the Muhammadan she says she became a convert to 
Islam. * * * I am not satisfied that proper marriages 
were celebrated. It may well be that she was merely 
in the position of a kept woman. After the relationship 
with the Muhammadan terminated she recommenced her 
relationship with the petitioner. In the month of 
September, 1930, the idea of marriage between Jones 
and the respondent arose. The respondent says that 
Jones asked her to marry him, and that he arranged with 
Father Livesay, a Priest of the Roman Catholic Church 
who has a mission chapel at Bhowali, to convert her to 
Roman Catholicism, baptise her into the Church and 
subsequently marry her to him. The petitioner, on^the 
other hand, says that the relatives of the woihan 
threatened him, saying that if he did no^ marry her it 
would be bad for him, and it was through fear of these 
relatives that he went through the marriage ceremony. 
Father Livesay took this woman into his compound, 

14 AD 
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Issue No. 3 is : "Was tile marriage null and vdd on 
tie ground of the petitioner being an idiot at tie time 

tbe said marriage ? ” n . s.i t 

On this issue tie petitioner’s sister, 
ias been called and she gave evidence as 

the petitioner. Captain Aitchison the Oml Surg 

of JUlahabad, and Dr. Rahmat I ahi Siddqi, 
Sub-Assistant Surgeon, toe also beeri ealle . P 
Aitchison, who has taken a great dea of care m ta ca* 
had tie petitioner, Jones, under observation ^ “m® 
considerable time in Allahabad. Efe subjected him 
the well known Benit Simon tests. His conclusion m as 


follows : xii.» ij-iu»^xxx 5 w.-v.w ^ ^ 

maintain attention is difficult. There is inaccuracy of 
memory and extreme suggestibility. He appears to be 
wery impulsive; a little more hasty than the average 
person. My final diagnosis is that this is a case ot 
.amentia amounting to idiocy in its more minor orms 
and is definitely more than feeble-mindedness. He 
further says that he would class Jones as equivalent in 
brain power to a normal child of 6 years. He says that 
he is a typical text-book picture of a micro-cqphalic t^e 
of idiot, i.e. small head, large sticking out ears, and what 
is generally termed a monkey face. He says that the 
man is incapable of entering into a contract of marriage 
or any contract, and that he is clearly incapable o 
managing his own affairs. Dr. Siddiqi arrives at the 
same opinion. He knew the petitioner in Bhim Tal and 
had attended him as a doctor. He says that the petitioner 
is suffering fmrn amentia or congenital ffiiocy and that 

he is incapable of managing his own affairs. 

The petitioner himself was put in the box and gave 
evidence. It was obvious to me that he is not normal 


_L\JVVXX n ‘IJa 

“His intelligence is that of a chila. 
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■and that he has the mentality of a child. He under- 
stood, however, the nature of an oath and I allowed him 
to be sworn. I did not think it wise, however, to allow 
him to be examined by counsel in the ordinary way. I 
am quite satisfied that if he had been so examined, his 
■evidence would have been useless. I, therefore, examined 
: him myself, and found that if he Avere put at his ease 

I and not frightened, he could answer simple questions 

L .and give sensible replies. He was in the box under 

[■ -examination by me for over an hour and I had ample 

^ opportunity of forming an opinion as to the state of his 

mind. At the end of his evidence I gave an opportunity 
ito counsel to ask him any question, but very wisely neither 
counsel took advantage of this. I have considered the 
very careful evidence of the doctors; but their evidence I 
■can use only as a guide. It is not conclusive. I have 
; to form an opinion myself. I am satisfied that the peti- 

' tioner is feeble-minded and that he has the intelligence 

-of a child of about 8 or 9 years of age. I do not think 
that it can be said that he is an idiot within the meaning 
' *01 section 19(3) of the Indian Divorce Act, which classes 

lunatics and idiots together. I think an idiot in taw 
means something more than this. An ordinary child of 
•8 or 9 years old could not be termed an idiot, and equally 
'.I do not think that a man of 54 with the mentality of 
such a child can in law be termed an idiot- I, therefore, 

J 'decide this issue in favour of the respondent. 

Issue No. 4 : “Was the said marriage null and void 
■on the ground that the petitioner’s consent was obtained 
by force or fraud?” To this issue I added another 
; -sentence, namely, “Did the petitioner consent to the 

■said marriage?” The direct evidence of force or fraud 
I mn the part of the respondent or her relatives or Father 

Livesay is very small. The petitioner himself says that 
< the brother and nephew of the respondent threatened 

that if he did not marry this woman “it would not be 
■^ood for him” , and that he- therefore married her through 
ifear of assault. I believe every word of the petitioner’s 
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evidence. His mind is too undeveloped for successful 
lying. I believe bim when he says that there was this 
threat, hut I am not satisfied that the threat alone in- 
duced him to go through the marriage ceremony with this, 
woman. He says that he did not complain about the 
threats to any one, and he had ample opportunity to tell 
either his sister or Father Livesay. He told neither. 
There is a very great burden on the petitioner to show 
that a marriage, if otherwise valid, ought to be upset by 
duress. I have grave suspicion as to this part of the 
case, but I do not think the petitioner has discharged 
that burden. As to fraud, no particulars were pleaded 
in the petition and the evidence is practically nil- It is 
said by the petitioner that he was told by the respondent’s 
brother that as he had made the woman lose her caste, 
he must marry her. This would be a misrepresentation, 
as Mst. Titli had then no caste to lose, but it is well 
settled that misrepresentation inducing consent to marry 
cannot upset a marriage. The position in law is that 
the party imposed upon must be deceived to such an 
extent that there is in reality no consent at all to the 
marriage. This is not the case here. With regard to 
the third part of this issue, — ^whether the petitioner 
consented to the marriage, — am satisfied that there 
was no consent in law by the petitioner. As I have 
recorded above, the petitioner has the mentality of a 
child of 9. All civilised countries, as well as the Canon 
law of the Eoman Catholic Church itself, have clearly 
laid down a minimum age as the age of consent in mar- 
riage. Neither in the Eoman Catholic Church, in 
England, or in India, could it be said that a child of 9 
years could consent to a marriage, the reason being that 
it is considered that a child of such tender years could 
not possibly know what the relationship of marriage- 
meant. Although Jones is 54 years of age, he has, in fact, 
the mentality of a child and therefore, in my opinion, 
he is incapable of giving his consent and thereby con- 
tracting a valid marriage. While, therefore, I decide 
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the questions of fraud and force in favour of the res- 
pondent, I decide the question of consent in favour of the 
petitioner. 

Issue No. 2 : “Was the marriage of the 10th of 
November, 1930, performed by the Rev. Father Livesay 
ut Bhowali a valid Christian marriage? Was the said 
marriage performed according to the rules, rites, cere- 
monies and customs of the Church of Rome and was 
Father Livesay authorised to solemnize the said mar- 
riage?” First as regards the question whether the 
marriage was performed according to the rules of the 
Roman Catholic Church. The evidence is that of Father 
Livesay himself and of the Lord Bishop of Allahabad. 
Father Livesay confessed that the rules of his Church 
make two dispensations from the Bishop necessary in 
this case; one for a mixed marriage (between a Roman 
Catholic and a Protestant), the other for a marriage with- 
out due publication of banns. He himself says that 
neither of these dispensations were obtained, and that 
the banns were only called once on the morning before 
the wedding. *■ * * The evidence of Father Livesay 
is confirmed by that of the Lord Bishop of Allahabad- 
The Bishop said that there ought to have been two dis- 
pensations in the case, one for dispensing with the banns 
and the other for a mixed marriage. Further, he said 
that if banns are published they must be on three conse- 
cutive Sundays, and an interval of three days before the 
celebration of the marriage must elapse after the last 
publication of the banns- It is true, the Bishop went on 
ter say, that although this marriage, carried out as it was 
in complete disregard of the rules of the Church, was 
gravely unlawful, it would, nevertheless, according to the 
Canon law of the Roman Church, be valid. This is a 
distinction unknown to civil law. There was every ele- 
ment of clandestinity about this marriage. Public policy 
demands the utmost publicity before a marriage can be 
performed. The Indian Christian Marriage Act makes 
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it clear, in cases where marriages are performed by per- 
' sons other than those who have received episcopal ordina- 
tion, that the greatest publicity must be accorded 
to intended marriages. This is necessary in order that 
any impediment to a marriage may be revealed, and that 
every one who is interested may be informed of it. A 
clandestine marriage has always been abhorrent to the- 
law. Section 5 of the Indian Christian Marriage Act in 
the case of an episcopally ordained person does not insist 
on these precautions. The reason is that the Churches- 
there enumerated have themselves evolved stringent rules, 
as to publication. According to section 5, any person 
who has received episcopal ordination, “provided that: 
the marriage be solemnized according to the rules, rites, 
ceremonies and customs of the Church of which he is- 
a Minister”, may solemnize marriages. Section 4 pro- 
vides that any such marriage solemnized otherwise than 
in accordance with the provisions of section 5 shall be- 
void. It is clear, therefore, that any marriage not 
solemnized according to the rules of the Church is void. 
It has been contended by counsel for the respondent that 
the rule of law in England, which by section 7 of the- 
Divorce Act must be taken as a guide by the Indian 
courts, is that the non-publication of the banns is only 
a ground of declaring the marriage void if the lack of 
due publication is wdthin the knowledge of both the- 
parties to the marriage. The English law as regards, 
this is no guide to an Indian court. The English de- 
cisions on this point are based on the wording of the- 
Marriage Act in England (4 Geo. IV, c. 76, section 22) 
which provides that where persons “knowingly and wil- 
fully intermarry without due publication of banns the- 
marriage is void.” The English courts have held that 
the words “knowingly and wilfully intermarry” mean 
that both the parties to the marriage must have know- 
ledge of the lack of publication. There is nothing 
equivalent to these words in the Indian Christian Mar- 
riage Act. It is strenuously argued by counsel for the 
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respondent that I must in this case consider the Canon _ 
law of the Eoman Church and apply it. He contends ^ 
that the Canon law which declares this marriage 
‘ Vravely unlawful, but valid” is a “rule” of the Church 
within the meaning of section 5. I have not been re- 
ferred to any authority on this point and I know of none. 

It is impossible so to construe the section. No cm! 
lawyer could interpret or follow the Canon law. m e 
early Middle Ages the Bench was occupied by the clergy, 
if the Canon law had to be applied by the Bench now, 
the clergy would again have to interpret and administer 
it. In this case, for example, no civil lawyer could 
understand the proposition that a marriage was grave y 
unlawful, but valid”. This which appears to a civil 
lawyer to be a contradiction in terms _ presents no ditti- 
culty to the Canon lawyer. Again, in this case, it 
had to follow the Canon law,— both parties hawng been 
baptised and the sacrament of marriage celebrated - 
I would have to apply the principle of Canon law 1118, 

‘ ‘Whom God has joined together let no man put asunder. ^ 
Thus I would, most reluctantly, have been constrainea 
to hold this marriage valid on the ground tha 
God had joined together this weak-minded European 
and this Indian prostitute. On the other hand, i 
petitioner had not been baptised, the Canon law would not 
hold these two to have been joined together by God, 
though a priest had celebrated the sacrament,— and i 
could then have declared the marriage invalid. No doub 
these laws are clear to the Canon lawyer, but the cml 
courts would have great difficulty in understanding 
construing, and administering 

to faith rather than to law and must be left to Churcffi 

I have only to interpret the civil law as enacted by th& 

Indian Christian Marriage Act. “Eules” in section ^ 

refer to those things which must be 

ceremony of marriage can be performed, 

deals only with the necessary preliminaries to 

mony, the ceremony itself, and the person who performs- 
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1932 it. It has nothing to do with Canon law. This^mar- 
AT.-TO.TCr. riage has not been solemnized according to the rules of 
tlie Boihan Catholic Church, and therefore it is void. 
r After having arrived at the above conclusion, it is 

alias clear to my mind that Father Livesay was not author- 

ts!h.e.a jgg(j tQ solemnize the marriage. Section 5 of the Act 

exempts an episcopally ordained person from the ordinary 
rules of marriage set out in section 12 and onwards in 
part, m of the Christian Marriage Act. A person who 
has received episcopal ordination is authorised to solem- 
nize a marriage provided that the marriage be 
solenmized according to the rules of his Church. In 
this case almost every essential rule of the Church has 
been deliberately broken, and therefore, in my opinion. 
Father Livesay was not an authorised person within the 
meaning of section 5 of the Act. From this point of 
view too the marriage must be declared void. It is un- 
necessary to decide issue No. 5 in this case, in view of the 
above findings. The petitioner is entitled to a decree of 
nullity of marriage on the ground of lack of consent and 
to a declaration that his marriage is void. I direct that 
a copy ’of this judgment be sent to the Lord Bishop of 
Allahabad for his information. 

MISCELLANEOUS CIYUj 

Before Mr, Justice Bennet and Mr. Justice Bajpai 
1932 BALA PEAS AD (Applicant) v, BALEEISHAN and 

)fovember, 16. ANOTHEH (OPPOSITE PABTIES) 

Civil Procedure Code, order XLFJJ, rule 1 — Review of pidg- 
me^nt — Error of law whether ground for review — *'Apparpit 
On the face of the record.” 

An application for review of judgment under order XLVII, 
rule 1 of the Civil Procedure Code does not lie on the ground 
of an error of law. 

Even if it. did, in the present case there was not any error 
of law so patent that it could be said to be apparent on tlie 
face of the record. 

^ Application for review of judgment in Second Appeal No. 26 of 1929. 
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Mr. K. N. Laghate, for the applicant. 

Mr. M. N. Kciul, for the opposite parties. baia 

Bennet and Bajpai, JJ. ; — This is an application for 
a review of judgment under order XL VII, rule 1, filed 
hy a respondent to a second appeal which was decided 
toy a Bench of two Judges of this Court, neither of 
whom is now a member of the Bench. The second 
■appeal was decided on the 16th of June, 1931, and the 
term of office of one of these Judges was terminating 
-on the 4th of August, 1931. On the 4th of August, 

1931, this application for review was presented; that 
is, it was presented after an interval of seven weeks and 
•on a date which made it impossible that it should be 
heard toy the two Judges who composed the Bench 
which disposed of the second appeal. The second 
appeal was brought by the plaintiffs, and the first 
ground was as follows : “Because the plaintiffs were 
•entitled to realise their mortgage money in full from any 
mortgaged property and the decree declaring propor- 
tionate liability of properties possessed by defendants 
Nos. 2 and 5 is contrary to law.” This wi>s the main 
•question argued in the second appeal, nnd this Court 
allowed the contention of the plaintiffs appellants. 

The grounds of review before us are extremely vague, 
and it is stated in the first ground : “Because all the 
parties and the properties having been included in the 
suit, this Court has erred in not adjudicating the respec- 
tive rights and liabilities of all the parties before it, 
■especially when the plaintiff claimed to put the entire 
harden on a portion of the property.” From the 
explanation of the learned counsel for the applicant, 
who is defendant No- 2, one Bala Prasad, a respondent 
in the second appeal, Ave understand that the question 
which it is now desired to raise is exactly the same 
■question which was raised in ground No. 1 of the 
second appeal. The- learned counsel justified his 
:attempt at what is practically a re-hearing of the 
second appeal, by stating that there was an error ' 
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_ apparent on the face of the record within the meaning 
of order XL VII, rule 1. This error, according to 
him, is an error of law, and his proposition was than 
when the plaintiffs released a part of the property 
mortgaged from their claim, the plaintiffs were not 
entitled to put- the entire burden of the mortgage debt 
on the other property. It was argued for the applicant 
in review that an error of law may be the subject of a 
review, and that this proposition was laid down in 
Murari Rao v. Balavanth Dikshit (1). It is true that 
that ruling does state on page 957 : “In the present 
case the District Judge yvas guilty of an error of law, 
but an error so patent that we think it can be said to be 
‘apparent on the face of the record’.” And on page 
958 it is stated; “We are not prepared to accept 
appellants’ contention that the word ‘error’ must 
necessarily be limited to errors of fact, but consider 
that there are cases in which an error of law can also 
come within the meaning of the rule.” W^e consider' 
that even if we were to follow this ruling we could not 
say that in the present case there was any error of law 
so patent that it could be said to be apparent on the 
face of the record. The point of law which the learned 
counsel for the applicant desires to establish is a point 
which he could only establish after argument and 
reference to authorities. It is certainly not a point 
which is apparent on the face of the record ; nor is it a 
point so simple as to carry conviction when it is stated. 
We consider, however, that we are bound by the ruling- 
oi their Lordships of the Privy Council in Vhhajju- 
V. Neh (2). In this case it is stated on page 131 : 

The plaintiffs then applied, under order XL VII. rule 
1 of the Code of Civil Procedure for a review of the 
judgment of the Division Bench, on the ground that 

^ admitted the 

additional ground of appeal, and that the learned 
Judges were misled into holding that the facts found" 

(1) (1923) I.L.R,, 46 Mad., 935. (2) (1922) I.L.R., 3 Lah., 127. 
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by them disentitled the plaintiffs to a decree.” It is 1932 
clear that the grounds in that case were alleged errors ^171 
of law. It was held on page 135 by their Lordships : 

“They think that rule 1 of order XL VII must be read balebishaif 
as in itself definitive of the limits within which review 
is today permitted, and the reference to practice under 
former and different statutes is misleading! So con- 
struing it they interpret the words ‘any other sufficient 
reason’ as meaning a reason sufficient on grounds at 
least analogous to those specified immediately previous- 
ly, Such an interpretation excludes from the power of 
review conferred the course taken by the second and 
third Division Benches.” Their Lordships therefore 
held that no review would lie on the alleged error of 
law. As regards the words “error apparent on the 
face of the record”, at page 133 their Lordships stated : 

“The three cases in which alone mere review is permitted 
are those of new material overlooked by excusable 
misfortune, mistake or error apparent on the face of 
the record, or ‘any other sufficient reason’. The first 
two alternatives do not apply in the present case, and 
the expression ‘sufficient’, if this were all, would 
naturally be read as meaning sufficiency of a kind 
analogous to the two already specified, that is to say,, 
to excusable failure to bring to the notice of the court 
new and important matters, or error on the face of the 
record.” This passage indicates that their Lordships 
held that the application for review in that case would 
nof come under the heading of “mistake or error 
apparent on the face of the record” and that it would 
only come, if it would come at all, under the words 
“any other sufficient reason”. They then proceeded 
to say that it did not come under those words.' It 
therefore must be taken that their Lordships have- 
negatived the proposition of the present applicant that 
an error in law will come under the words “error 
apparent on the face of the record”. Accordingly we- 
refuse this application for review with costs. 
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Before Mr. Justice Bennet and Mr. Justice Bafpai 

AHMADI BEG-AM (Dbckee-holdbr) v. ISHAQ MUH^AM-- 
MAD (Judgment-debtor) * 

Civil Procedure Code, order XXI, rule 89 — Whether deposit 
by judgment-debtor is tantamount to ''receipt’' by decree- 
holder — Auction purchaser, even if he is the decree-holder , 
is entitled to 5 per cent, of purchase money. 

When money has been deposited in court by the judgment- 
debtor for the decree-holder and that money is available to 
the decree-holder without any obstacle of law, then that 
deposit amounts to receipt by the decree-holder within the 
meaning of order XXI, rule 89 of the Civil Procedure Clode. 

So, where a sum of money had been deposited in court by 
the judgment-debtor towards the decretal amount before the 
auction sale, it was held that such sum could be taken into 
account to supplement the deposit actually made at the time 
of an application under order XXI, rule 89, by the judgment- 
debtor, in order to find out whether the requirements of that 
rale regarding the amount were complied with. , | 

The auction purchaser is entitled to 5 per cent, of the 
purchase money under order XXI, rule 89, even where he is 
the decree-holder himself. 

Mr. A. M. Khwaja, for the appellant. '] 

Messrs. P. Z. Sawerji and M. A. Aziz, for the 
respondents. - 

Bennet and Bajpai, JJ. : — This is an execution first 
appeal by the auction purchaser decree-holder against 
an order of the court below setting aside a certain sale 
nnder the provisions of order XXI, rule 89 of the 
Code of Civil Procedure. It is not necessary to state 
tbe facts in greater detail than is necessary to make our 
judgment intelligible. It appears that Bibi Ahmadi 
Begam obtained h decree against Ishaq Muhammad 
for a large sum of money and in execution of that decree 
certain properties belonging to the Judgment-debtor 

* Execution First Appeal Ko. 14 
Aqib Nomani, Subordinate Judge of 


of 1932, from a decree of Muhammad 
Agra, dated the 24th of October, 1931, 
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were advertised for sale. On the 23rd of June, 1031, ^932 

the judgment-debtor brought a sum of Es.5,000 in ahmadi 
court and under the orders of the court the said sum 
was received towards the decretal amount. We have 
on tli8 record of this case the tender evidencing such a 
deposit. The sale, however, was held on that very 
date, because certain communications that were intend-- 
ed to reach the Amin could not reach in time. On 
the 22nd of August, 1931, however, this sale was set 
aside and a fresh sale was ordered to be held on the 
24th of August, 1931. In spite of the efforts of the 
judgment-debtor to get the sale postponed, the sale was 
held on that date and the property was purchased by 
the decree-holder for Es.39,000. On the 14th oF 
September, 1931, the judgment-debtor applied under 
order XXI, rule 89, for setting aside the sale and 
tendered in court the sum of Es. 71,597-4-9. On receipt 
of this amount the court below set aside the sale. 


It is true that the provisions of order XXI, rule 89, 
are by way of indulgence to the judgment-debtor and 
they should therefore be strictly complied with, and the 
question that we have got to decide is whether this sum 
coupled with the prior sum of Es.5,000 deposited at an 
earlier date is sufficient under the provisions of the 
above order for the setting aside of the sale. A sub.si • 
diary question also arises whether the sum of Es.5,000' 
can at all be taken into account. It is conceded by the 
learned counsel for the appellant that if the earlier 
sum of Es.5,000 is taken into account the deposit is 
full. It is, however, argued on his behalf that the 
aforesaid sum should not be taken into consideration 
inasmuch as that sum had not been received by the 
decree-holder. In support of his contention he has 
cited the case oi Totaram Chunilalshet v. Cfihotu Moti- 
ramshet (1). The judgment in that case does not state 
the facts but it simply follows an earlier decision 


(1) A.T.E., 1923 Bom., 299. 
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reported in Trimhak Narayan v. Ramchandra Naning- 
rao (1). The facts of that case were that two properties 
were sold in different lots and the judgment-debtor 
applied to hare the sale of one item of property set 
aside and he wanted to have the sale proceeds of the 
other lot to be taken into account along with the deposit 
that he actually made for setting aside the sale of the 
property for which he had applied, and it was held by 
the learned Judges that this could not be done inasmuch 
as mere payment of sale proceeds into court was not 
a sufficient compliance with the requirements of section 
310A of the Code of Civil Procedure. It is true that 
towards the end of their judgment they say that ' ‘wd^at 
the section contemplates is evidently an actual receipt 
by the decree-holder, and we think that nothing less 
than that will, satisfy its requirements”, but in an 
earlier portion they say: ‘Tt cannot be said that the 
decree-holder has received the sale proceeds of the 
Munjari property wffien in poiint of fact they have only 
been paid into court, and the decree-holder may never 
receive them at all, because the purchaser may become 
■entitled to receive the money back under the provisions 
of section 315.” It is thus clear that the learned 
Judges based their decision on the ground that the sale 
proceeds in court might not become available to the 


decree-holder if the sale was ultimately set aside. The 
learned counsel for the appellant also relies on the case 
of Karunakara Menon v. Krishna Menon (2). The 
facts of that case were different and it was held therein 
that a judgment-debtor who applies under order XXI, 
rule 89, cannot take credit for any amount paid by a 
CO, judgment-debtor who has not joined him in the 
application. At page 431 their Lordships say : ”If 
the monies had been deposited by the applicants them- 
selves, such monies can be taken to supplement the 
•deposit actually made at the time of the application to 
.^t aside the sale.” It is clear, therefore, that a 

(1) (1899) I.L.R., 23 Bom., 723. (2) (1915) I.L.R., 39 Mad., 429. 
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distinction lias been drawn in that case between ‘actual 
receipt’ and ‘deposit’ in court. We are of the opinion ahmadi 

Begaivi 

that when money has been deposited in court and that v. 
money is available to the decree-holder without any ■ muSmS 
•obstacle of law, then that deposit amounts to receipt by 
the decree-holder. In the case of Kripa Nath Pal v. 

.Earn LaTishmi Das^ja (1) Mr. Justice Ameer Ali 
.says ; “As at present advised I am of opinion that the 
word ‘received’ in section 310A ought to be construed 
to mean sums of money either actually received by the 
■decree-holder or which he is in a position to credit to 
iis account.” We are in perfect agreement with this 
view of the law. 

Another point taken by the appellant is that he is 
entitled to a sum equal to 5 per cent, of the purchase 
money. The court below repelled this contention of 
the decree-holder on the ground that he, being the 
•auction purchaser, is not entitled to the 5 per cent. 

It is well settled that if the decree-holder be the pur- 
chaser he is entitled to the 5 per cent, on the purchase 
money;’ vide the Pull Bench case of Chundi Charan 
Mandal v. Banke Behary Lai (2), and indeed it was 
conceded before us that the judgment of the court below 
on that point was wrong. The result is that we allow 
the appeal to this extent that we hold that the decree- 
holder is entitled to obtain from the amount deposited in 
court a sum equal to 5 per cent, of the purchase money 
also. As the amount deposited, together with the 
Us. 5, 000 tendered on an earlier date, is sufficient to 
meet every claim, the sale will be set aside. The judg- 
ment-debtor and the mortgagee are entitled to withdraw 
any surplus after the above calculation. 


j f 




(1) (189J) 1 C.W.]Sr., 703. 


(2) (1899) IX.B., 26 Cal., 449. 
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Before Sir Lai Gopal Mukerji, Acting Chief Justice, and 
Mr. Justice Niamat-ullah 


EAT AN BAEHAI (Defendant) v. 

(Plaintiff) * 


KISHEN DEI 


Landlord and tenant — Abadi land — Sahan darwaza or court- 
yard outside the house of a raiyat — Raiyat’s right to build 

on the sahan darwaza appurtenant to his house — License. 

A raiyat in a willage abadi is not entitled to build as of right 
and -without the consent of the zamindar on land which he 
has been using as an outer sahan or courtyard appurtenant to 
his house. ‘ 

The question whether he has a right to build on any land 
appertaining to his house and not enclosed within it is one 
of fact to be determined on proof of the terms of the license, 
by direct evidence or by inference from the conduct of the 
parties and the use to which the land has been put. 

Mr. Shiva Prasad Sinha, for the appellant. 

Mr. L. M. Roy, for the respondent. 

Mukerji, A. C. J. : — This second appeal raises an 
important point of law, and there is unfortunately no 
case decided by a Bench of this Court which may be 
directly to the point. The point raised is whether a 
raiyat in a village abadi in this part of the country has 
a right to construct a building on land which he was 
using as an outer “sahan” appurtenant to his house. 

The plaintiff, who is a zamindar, came with the 
allegation that the defendant had constructed a building 
without her consent, and sought the ejectment of the 
tenant from the land and .dsmolition of the building. 
The learned Judge of the appellate court found that a 
part of the building was old, that the rest was new and 
that the new portion had been erected on what had 
been the defendant’s sahan or courtyard, outside the 
house. ^ On this finding he decreed the suit.- In tliis 
Court it has been contended that a raiyat is entitled to 

fromadeores of Jagan Nath Singh, 
19th of December, 1929, 
Chmdra, Muns--f of Basti, dated 'he hnd of 
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build on tbe open space which he enjoys as his courtyard . 
appurtenant to his house. 

Before we examine such authorities as may be on 
the point, let us consider the situation from the legal 
point of view. A raiyat holds either under a lease or 
under a license. If there is a lease and if the lease 
contains a term entitling the raiyat to build on any 
land that may be in his possession, the terms have 
to be proved. In this case no such lease has been 
pleaded and no terms like those have been established. 
In the absence of the lease we can regard a raiyat only 
as a licensee, who has been allowed, with the implied 
consent of the zamindar, to build on the zamindar’s 
land. This further iro.plies that the license that was 
granted to the raiyat was a permission to use the land 
in his occupation in the way in which he has been 
allowed to use. In other words, where there is a house 
existing on a portion of the land, it will be presumed 
that he was allowed to build on that portion of the land : 
and where the land is vacant, it will be presumed that 
he was allowed to occupy that land as his courtyard, 
without any building thereon. I am not aware of any 
third method of a raiyat in a village abadi holding 
land. 

If this be the right view of the position of the raiyat,. 
he cannot certainly build on what was his outer saJian. 

Coming to authorities, it has been held by a Bench 
of this Court that a tenant can dig a well in his court- 
yard; Mahadeo Rai v. Jan Muhammad (1). This case 
does not establish the 'proposition for which the 
appellant contends — that he can build on the land. A 
well usually occupies a very small portion of land, and 
further it is necessary for supply of the essential neces- 
sity for life, water. The very existence of ro.an depends 
on a supply of water, and there cannot be any diffi- 
culty in implying that the contract or license under 
which the raiyat holds included the right to construct a 

(192S) I.L.R., 47 AH., 541. 
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well. If a man has to live on a piece of land, he may 
do all that is necessary for the purpose. 

We have got a few other cases decided by single 
Judges of this Court; but most of them may be dis- 
tinguished. In one case, Padarath T&ivari v. Baz 
Singh (1), it was found that a piece of land was being 
used for making jaggery and there was already some 
sort of shed over the place. It was presumed that the 
land had been given for the purpose for which it was 
being used and that the tenant could build a house on 
that land for the same purpose for which the land had 
been used. This case is, in my opinion, distinguish- 
able. The license was already there to use the land in 
a particular way. There cannot exist any sugarcane 
press and cattle trough or cattle shed without the 
7amindar’s permission. That permission might be 
taken, in a particular case, as implying further per- 
mission to erect a more substantial building than a mere 
fhatch. In Ram Pratap Singh y. Lai Bahadur Singh 
(2), which was again decided by a single Judge, the 
headnote runs as follows : “A raiyat in a village is 
entitled to put the sahan of his house to such use as 
suits his convenience, provided that by doing so he does 
not, in any way, adversely affect the proprietary rights 
of the zamindar.” The qualifications quoted above, 
under which a raiyat may construct a building on a 
portion of land occupied by him, are sufficient to show 
that the raiyat has no right to do with the land what he 
pleases. The constructions in this case were a stable, 
a pigeon house and a cattle trough. If this case may 
be taken _as going beyond the position which I have 
taken under the general principles of law, I have to 
respectfidly dissent from this case. I can point out 
L country nobody can live in a house without 

hawng some land in front of his house for the pur- 
poses of using it .as a sahan. We find that in cities 

a)a91.)99I..^Ca.es,2aL (2) (1997) 100 male. Case. 59L 
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people liave to put tlieir charpais or cots on the streets 
in order to have a little breath of fresh air. If a raiyat 
be entitled, as a matter of right, to build upon his sahan, ^ v. 
he ■would require a portion of land beyond this building 
for use as a piece of open sahan, and he would natural- 
ly have to trespass on his zamindar’s land, unless he is 
able to get that land by the consent of the zamindar. a.c.j. 
It is, therefore, to the interest of the zamindar to see 
that the sahan land, which was granted to the raiyat for 
use as open and vacant land is not utilised, permanently, 
by being built upon. The third case that was cited 
before us is that of Farhatullah v. Mohammad (1). 

This is again a decision by a learned single Judge and 
perhaps goes a little too far. I have already noticed 
the case of Mahadeo Rai v. Jan Muhammad (2), where 
it was held that a tenant was entitled to sink a well in 
his courtyard. 

Having regard to all the circumstances of the case I 
am of opinion that the appellant was not entitled, as a 
matter of right, and without the consent of the zamin- 
-dar, the plaintiff, to build on what was the raiyat’s 
outer sahan of his house. 

A question of limitation was also raised in the course 
of hearing; but we could not allow it to be raised, 
because sufficient material did not exist on the record. 

The argument was that article 32 of the Limitation Act 
applied; but to apply article 32 we have to find out 
when the plaintiff became aware of the existence of the 
perverted use of the land. As to that there was no 
allegation and there was no finding. The defendant 
has not shown that the plaintiff was aware of the con- 
struction more than two years before the institution of 
the suit. All that the plaintiff stated in the plaint was 
the date of the construction, which need not necessarily 
'coincide with the date of her knowledge of the factum 
of construction. 

In the result I would dismiss the appeal 'with cMts. 
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(1) A.I.R., 1930 All., 89. 


(2) (1925) IX.B., 47 AU., 641. 
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Niamat-ullah, J. I agree entirely with what has 
been said by my learned brother on the mam issue 
arising in the case. I would add a few remarks of my 
own to emphasise the point whether as a general rule 
a raiyat in a village is entitled to make constructions on 
what is popularly called “sahan darwaza” . 

The land in question in this case is an open space 
lying to the north of the defendant’s house. To the- 
east of that land is the defendant’s cattle shed. The 
new construction is on the northern boundary of the 
open space of land above referred to. The defendant 
does not claim to be more than a raiyat, that is, a 
licensee. There is no evidence of the terms of the 
grant of license under which he became entitled to 
construct his house or to occupy the land in front of his 
house. We must, therefore, infer tlie conditions on 
which he was allowed to occupy the site of his house 
and the land in dispute from the conduct of the parties 
and the use of the land. So far as the site of the house 
is concerned, there can be no doubt that the license' 
extended to the defendant a right to build on any portion 
of it. As regards the open space in front of his house, 
the defendant has merely used it as a courtyard. The 
fact that he has got a cattle shed to the east of it does 
not give rise to the inference that the open space in 
question is an integral part thereof. There is no- 
justification for the assumption that the courtyard was 
not in the occupation of the defendant under a license 
of a different character from that under whiclt he con- 
structed his residential house. It is at least j)o.ssible 
that the landlord allowed him to make constructions 
on the site of his house and'hllowed the open space to be 
merely used as a courtyard. The defendant may be 
in occupation of the site of the, house and of the sahan 
under two different licenses. It is likewise possible 
thai) the license in respect of the, latter may be only 
implied in the acquiescence of the landlord. If the- 
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-defendant claims a right to make constructions on the 
courtyard, he must adduce evidence to establish that 
permission to build extended not only to the site of the 
house but to the open space in question. The mere fact 
that he is in possession of both does not justify the 
inference that seems to have been made in some of the 
reported cases to which my learned brother has referred, 
namely, that he is entitled to make construction on every 
portion of the land which is in his occupation. 1 f the 
terms of the grant have to be inferred from the use 
of the land in dispute, there is nothing in the circum- 
stances of this case which can justify the inference that 
the defendant is entitled to construct on any portion of 
the courtyard in his possession. I am clearly of 
opinion that no general rule can be laid down as regards 
a riaya’s right to build on land, not within the enclosed 
portion of the house which is generally called '‘sahan 
mdarunV ’ , which may appertain to his residential 
house. The question whether he has a right to build 
on any land appertaining to his house is one of fact to 
lie determined on proof of the term.s of the license, by 
direct evidence or by inference from the conduct of the 
parties and the use to which the land has been put. For 
these reasons I concur in the order dismissing the 
appeal with costs. 
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Before Mr. Justice NiamaUullah and Mr. Justice Bennet 

KALLAN LiNB OTHEES (Defendants) v. MUHAMMAD 

NABI KHAN (Plaintiff) ^ November, 29. 

Limitation Act (IX of 1908), articles 142 and 144 — Suit for' 
possession of immovable property based bn title — Defendant 
alleging ownership but not proving any title — Adverse pos- 
session — Burden of proof on defendant. 

Article 144 of the Limitation Act, and not article 142, is 
applicable when plaintiff sues for possession of immovable pro- 
perty on the basis of title; and where the plaintiff proves his 

* Second Appeal No. 154 of 1931, from a decree of Pran Nath Agha, 

Additional Subordinate Judge of Moradabad, dated the 30th ’ of October, 

1930, reversing a decree of Kaustubha Nand Joshi, Muusif of Moradabad, , 
dated cthe Mill of. JunOi, 1930. 
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^932 title he is entitled to a decree unless the defendant succeeds in 
Kajxan” establishing his adverse possession for more than 12 years., 

V. 

I Mtjhamiad Where a purchaser of a house sued for possession on the 

j NabiKhak allegation that the defendant was a tenant of the plaintiff’s 

vendor, but the defendant alleged that he was the owner and 
j denied that he ever was a tenant, but the defendant failed to 

i . prove any title, and on the other hand the plaintiff proved his 

j title but did not prove any tenancy, it was held that the case 

} came under article 144 of the Limitation Act and it was for 

[ the defendant to establish adverse possession for over 12 

I years and not for the plaintiff to prove that he or his pre- 

decessor in interest was in possession within 12 years preceding 
the suit. 

i Mr. A. M. Khwaja, for the appellants. 

; Messrs. Mukhtar Ahmad and S. K. Dar, for the 

respondents. 

Niamat-ullah and Bennet, -TJ. : — This is a second 
appeal by defendants Nos. 1, 3 and 4 against a decree of 
1 the lower appellate court granting the plaintiff posses- 

i sion of a certain house. The suit of the plaintiff was 

I brought on the Slst of July, 1929, on a sale deed, dated 

i the 23rd of May, 1929, by defendant No. 2, Mst. 

j Ahmadi Begam, of the house in question along with 

other property to the plaintiff. The plaint set forth 
that defendant No. 1, Kalian, was a tenant of the vendor, 
Mst.^ Ahmadi Begam, paying rent to her and liable to 
be ejected at any time. The plaintiff issued a notice 
on the 6th of June, 1929, to defendant No. 1 to vacate 
the house and defendant No. 1 sent a reply denying 
that he was a tenant and alleging that he was the 
owner. The written statement of defendant No. 1 was 
that he was the absolute owner of the house and had 
been in adverse proprietary possession for more than 
17 years and that Mst. Ahmadi Begam had never been 
in possession and had neyer been the owner of the 
house. Subsequently, the parties made statements 
under order X, rule 1, and Kalian stated that he did 
not know who was the owner of the house, that his 
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father-in-law, Hamid Ullah, used to reside in the house 
and had no issue and died 20 or 22 years 
aero. The statement that the father-in-law had no 


years kauan 


ago. The statement that the father-in-law had no mbhammad 
issue apparently means that the father-in-law had no 
issue other than the wife of Kalian. Accordingly 
amendments of the plaint were allowed on the 30th of 
January, 1930, and the 7th of February, 1930, and 
Mst. Shahzadi, the daughter of Hamid IJllah and wife 
of Kalian, was added as defendant No. 5 and their two 
sons as defendants Nos. 3 and 4. The court of first 
instance framed issues as follows : 

(1) Is plaintiff the owner of the house in suit? 

(2) Have defendants acquired any right to it 
by adverse possession? 

(3) To what sum, if any, is plaintiff entitled 
as mesne profits ? 

(4) Is plaintiff or his predecessor in interest in 
possession within 12 years, and, if not, is the suit 
barred by time ? 

The court of first instance dismissed the suit of the 
plaintiff on the ground that the plaintiff had to prove 
that he was in possession within 12 years before the 
institution of the suit and that plaintiff had failed to 
prove this. It was also found by that court that “To 
me it appears that Ahniadi Begam, finding that she 
had lost her claim to the house by being kept out of 
possession for over 12 years, sold the house to plaintiff 
with a view that plaintiff might try his chance by a 
law suit.” The plaintiff appealed and the lower 
appellate court has decreed the suit. The lower 
appellate court held, following a ruling in 
Kanhahja Lai v. Girwar (1), that article 144 
applied to this suit as the' plaintiff sues for possession 
of an immovable property on the basis of his title, and 
in such a suit if the plaintiff proves his title he is en- 
titled to a decree unless the defendant suc(^eds in. 

(1) (1929) I.L.E., 61 All., 1042. 
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__ establishing his adverse possession for a period of more 
than 12 years, and that article 142 is restricted to cases 
D in which the relief for possession sought by the plaintiff 
is based on what may be styled as possessory title, and 
the burden of proving in such oases that the plaintiff 
was in possession and was dispossessed within 12 years 
from the date of the suit lies on the plaintiff. 

In second appeal the correctness of this doctrine of 
law has been challenged and also it has been shown 
that the finding of the lower appellate court in regard 
to title is not supported by evidence, and further that 
there is no definite finding in regard to the period of 
possession by the defendants and whether the defen- 
dants have done acts which assert adverse possession. 
We will first look to the points in regard to proof of 
title and the findings in regard to possession and then 
we will deal with the law which should be applied by 
the lower court to this case. [The judgment then dis- 
cussed the evidence and came to the following conclu- 
sion in regard to proof of title.] We consider therefore 
that in the present case it is necessary to remand this case 
for a finding on issue No. 1, “Is the plaintiff owner of 
the house in suit?” On this issue it will be open to the 
parties to produce further evidence. 

Now if the plaintiff succeeds in proving his title, we 
consider that the article of the Limitation Act to apply 
will be article 144 and accordingly there should be a 
clear finding on issue No. 2, “Have defendants acquir- 
ed any right to the house by adverse possession?” The 
finding of the lower appellate court is that the defen- 
dants have failed to prove that they have acquired any 
right to the house in dispute by adverse possession. 
But in discussing the evidence of witnesses who stated 
that the defendants had been in possession for more 
than 12 years the lower appellate court has not come 
to a finding as to whether defendants have or have not 
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been in possession for more than 12 years. It is neces- 
sary that there should be a clear finding on this point. 
Further, if the lower appellate court finds that defen- 
dants have been in possession for more than 12 years, 
it is necessary that the lower appellate court should 
come to a finding as to whether that possession has 
been adverse to the plaintiff and the predecessor of the 
plaintiff or not. That is, it is necessary for the court 
to find whether the defendants have asserted their title 
as owners of the house. 

We now turn to the question of law on the subject, 
and learned counsel for the appellants has challenged 
the correctness of the law laid down in Kanhaiya Lai 
V. Girwar (1). The legal argument of counsel for the 
appellants was that it is not correct to say that where 
plaintiff proves his title he is entitled to the benefit of 
article 144, but that in this case also plaintiff should 
come under article 142 ; that the view of law laid down 
in the ruling in question is incorrect because a suit 
brought by a person who is dispossessed without his 
consent from immovable property otherwise than in due 
course of law can only come under section 9 of the 
Specific Relief Act and the period for such a suit is 
limited under article 3 of the Limitation Act to six 
months from the date of dispossession. He therefore 
argues that suits for possession, on a possessory title 
are limited to six months by article 3 and they cannot 
be the only class of suits which come under article 142. 
Otherwise the period of 12 years would be in conflict 
with the period of six months laid down by article 3. 
No direct authority was shown to us for the proposition 
•of law advanced by the learned counsel for the appelr 
lants. It is true that a majority of the Patna High 
Court in the Full Bench ruling in Raja Shiva Prasad 
Singh Y. Hira Singh. (2) held that in a suit for eject- 
ment the plaintiff must not only prove his title but 
raise that he has been in possession within 12 years from 

(1) (1929) I.L.R., 51 A1-, 1042. (2) (1921) 6 Pat. L.J., 478. 
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1932 date of the institution of the suit. The view of 

Kaixatt law contained in KanhciiAjci Lai v. GItwcct (1) is a view 
lyr- mTi-iwMAn which has been expressed in a nunibei of i ulin^s in thiS- 
nasiKhai^ is founded on the ruling of their Lord- 

ships of the Privy Council in Secretary of SMe for 
India v. ChelUkani Rama Rao (2) where it was held 
at page 632 that the proper article to apply was 144. 
We will also refer to Kamakhya Narayan Singh v. 
Ram RaksJia Singh (3) at page 659 where their Lord- 
ships state as follows: “In fact, the evidence shows 
that the then proprietor of the Eaj refused to recognize- 
the defendant’s predecessors as his tenants. In these 
circumstances their Lordships are of opinion that the 
plaintiff failed to prove that the relationship of land- 
lord and tenant, on which he relied, was in existence 
within 12 years prior to the institution of his suit, and' 
that, therefore, the plaintiff’s suit for possession was 
barred by the Limitation Act.’’ In this passage their 
Lordships are apparently applying the principle of 
article 144 and not of article 142. In Mohammad' 
Ishaq V. Ziridi Begam (4) the following passage occurs 
• in the judgment of a Bench of this Court : “The plain- 
tiffs’ title was proved and if the title was with the- 
■ plaintiffs they were entitled to succeed unless the defen- 
dant proved that that title had been lost on account of' 
adverse possession on the part of the defendant.” In 
Muthoora Palliath v. Muthoora PaXLiath (5) their- 
Lordships have laid down as follows : “Standing a 
title in “A”, the alleged adverse possession of “B” 
must have all the qualities of adequacy, continuity and 
exclusiveness which should qualify such adverse pos- 
session. But the onus of establishing these things 
is upon the adverse possessor. Accordingly when the- 
holder of title proves, as in their Lordships’ view he- 
does with some fullness prove in the present case; 
that he too has been exercising during the currency oT 

(2)(1916)I.L.R.,39Mad..617. 

(3) (1928)I.L.R., 7 Pat., 649. (4) (1931) 134 Indian Cases, 461. 

(5) (1921) I.L.R., 44Mad., 883 (890). 


' ( ' .''t.Tr ..01 -OrSl, 




(1) (1919) 17 A.L. J., 814. (2 

(3) S.A. No. 154 of 1929, decided on 


on the 6th of January, 1932, 
the 18th of I>ecemher, 1939. 
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his title various acts of possession, then the quality of — 
these acts, even although they might have failed to 
constitute adverse possession as against another, may 
be abundantly sufficient to destroy that adequacy and 
interrupt that exclusiveness and continuity which is 
demanded from any person challenging by possession 
the title which he holds.” In Jai Chand Bahadur v. 

Girurar Singh (1) this principle lias also been followed 
and it has been definitely held that the correct article 
to apply in cases like the present is article 144 and not 
article 142. There are also a number of unreported 
rulings of this Court in which this principle has been 
followed, e.g. Mohammad Rahihul Rahman Khan v. 

Bahu Sant Lai (2) and Maharaja Prabhu Narain Singh 
V. Bhagwan Das (3). Against the numerous rulings 
of this Court none to the contrary have been shown 
for the appellant. We therefore consider that there 
is no reason why we should depart from what has 
been the established practice of this Court in this 

matter. . • 4. 

We may mention that the present plaint does not 

allege that the plaintiff while in possession was dis- 
possessed. On the contrary, the present plaint sets up 
a title in the plaintiff and alleges that only shortly 
before the plaint the defendant No. 1, who was in 
possession as a tenant, wrongfully denied the title of 
the plaintiff and alleged that he himself was the owner. 

Accordingly we remand the case to the lower appel- 
late court to arrive at findings on issues Nos. 1 and 2 
in accordance with these directions of law. On both 
these issues- we allow the parties to produce fresh 
evidence. The finding should be returned to this 
Court within a period of two months and 10 days will 
be allowed for objections. 
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Before Sir Lai Go]pal Mulccrji, Acting Chief Justice, arid 
Mr. Justice Thom 

1932 PIAEE LAL (Applicant) t). BHAGWAN BAS and anothee 

Vec&mher, 2. (OPPOSITE PARTIES) ^ 

Civil Procedure Code, order XXXIII, rules 2 and 5—ApplL 
cation for leave to sue as pauper— V erification defective— 

Civil Procedure Code, sections 151, 153; order VI , rule 
1^(2)— Duty of court to give opportunity for amendment of 
verification— Rejection of application tcithout giving such 
opportunity — Abuse of the process of the court — Civil Pro- 
cedure Code, section 115— Material irregularity in the 
exercise of jurisdiction — ''Case decidedP . 

An application for leave to, sue as a pauper was rejected 
under rule 5 of order XXXIII of the Civil Procedure Code on 
the ground that the requirements of rule 2 regarding verifica- 
tion were not complied vvdth inasmuch as the verification was 
not in accordance with order VI, rule 15(2). Held, in revi- 
i sion, — 

A revision lies from an order rejecting an application for 
leave to sue as a pauper. 

Section 153 of the Civil Procedure Code says not only that 
the court may at any time amend any defect or error in any 
proceeding in a suit, but it further emphasises the duty of the : 
court by saying that all necessary amendments shall be made 
for the purpose of determining the real question in issue. It 
was the duty of the court, when it found that a defect in veri- 
fication was there, to offer an opportunity to the applicant to 
correct the verification. The court had failed to use the 
pow'ers conferred on it by section 153, and this improper pro- 
cedure, which had led to a denial of justice and frustrated the | 
object for which the courts exist, amounted to material irre- • 
gularity in the exercise of its jurisdiction within the meaning 
of section 115 and a revision was maintainable. 

It would amount to an abuse of the process of the court 
within the meaning of section 151 of the Civil Procedure Code 
if the applicant had to make a fresh application for permission 
to sue as a pauper simply because his first application was ; 
rejecjjed on the mere technicality that it was badly verified. 




* Civil Revision No. 305 of 1932. 
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Messrs. K. Verma and G. S. Pathak, for the appli- 
cant. piabelal 

V, 

Mr. B. Malik, for the opposite parties. 

Mukeeji, a. C. J., and Thom, J. : — These are four 
applications in revision and are directed against four 
orders by which the petitions of the applicant for 
permission to sue as a pauper have been rejected. 

It appears that the applicant Peare Lai filed four 
applications in the same court for permission to sue 
as a pauper. The applications were directed against 
different opposite parties. The court below came to 
the conclusion that the applicant was entitled to sue 
as a pauper, but was of opinion that his applications 
must be. rejected because the verification at the foot of 
the applications was not according to law. 



The applications did, as they should, take the form 
of a plaint and contain the necessary allegations that 
were required to be made in a plaint but were not so 
verified as a plaint should be. The law (order VI, 
rule 15 of the Code of Civil Procedure) says : “The 
person verifying shall specify, by reference to the num- 
bered paragraphs of the pleading, what he verifies of 
his own knowledge and what he verifies upon informa- 
tion received and believed to be true.” The verifica- 
tion contained in the several petitions was to the effect 
that the statements made were true to the knowledge 
and belief of the applicant. The applicant did not 
say which of the statements he verified from his per- 
sonal knowledge and which he verified from informa- 
tion received and believed to be true. 

Order XXXIII, rule 5, says: “The court shall 
reject an application for permission to sue as a pauper, 
{a) where it is not, framed and presented in the manner 
prescribed by rules 2 and 3, or etc.” Rule 2 referred’ 
to states that “Every application for permission to 
sue as a pauper shall ... be signed and verified’. 
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1932 in the manner prescribed for the signing and verifica- 
piaseLai. tion of pleadings.” TPhis means that the verification 
dhagwait should be in the manner indicated in order VI, rule 
15(2) of the Code of Civil Procedure. 


The applicant has come up before us in revision and 
says that the court ought to have directed an amend- 
ment of the verification and that, if he had failed to 
correct the verification, then certainly it was open to 
the court below to dismiss his application. 

On behalf of the respondents (some of whom have 
not appeared) it is contended that no revision lies and 
the petitions in revision cannot be maintained. 


It has been held in several cases in this Court that 
where a court admits an application to sue as a pauper 
and thereby converts the application into a plaint, no 
revision is maintainable to contest the validity of the 
order accepting the application for permission to sue 
as a pauper; but where the order is one rejecting the 
application and thereby putting an end to the proceed- 
ings before the court below, a revision is maintainable. 
The latest case on this point is Sumitra Devi v. Hazari 
Lai (1). Then it was argued by the learned counsel 
for the respondent that the power of the High Court 
to interfere in revision is confined to a case of juris- 
diction alone and the High Court cannot interfere if 
the court below has committed an error of law or of fact. 


There can be no doubt that this is a correct view of 
"the law so far as it goes, and in the case of a mere 
mistake of fact or of law by a subordinate court the 
High Court cannot interfere with it in revision. Such 
was a case which went up before their Lordships of the 
Privy Council, see Amir Hassan Khan Sheo Bahsh 
Singh (2). In that case the question was whether the 
■decision of the court below that the suit was not barred 
by sections 13 and 43 of the Civil Procedure Code 

(1) (1930) I.L.B., 52 All., 927. (2)' (1884) I.L.E,., 11 Cal., 6. 
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of 1877 was a correct decision. The Judicial Commis- 
sioner of Oudh acting as a High Court decided that biaeeLai, 
the suit was barred and their Lordships of the Privy bhag-wah 
■C ouncil held that the High Court had overstepped its 
function. 

Section 115(c) states that where in the exercise of 
its jurisdiction a court acts illegally or with material 
irregularity the High Court may interfere. This 
means that where the subordinate court is possessed of 
jurisdiction and in the exercise of it acts illegally or 
with material irregularity a revision is maintainable. 

Acting illegally or with material irregularity does 
not mean committing an error in the decision arrived, 
at; but where a procedure has been adopted which is 
grossly improper and which has led to a denial of 
justice, it may surely be said that the court has acted 
with material irregularity in the exercise of its juris- 
diction. Accordingly it has been held that where an 
■award has been made and a court upholds it without 
giving the parties a chance to contest the validity of 
the award, the High Court can interfere, although it i 

was within the competence of the court below to decide 
that the award was a valid one. Por the reasons given 
above we see no ground for limiting our authority to 
interfere with the judgment to a case in which a ques- 
tion of jurisdiction has arisen. . i 

Now, coming to the merits of the case, we find that 
the learned Munsif did not exercise his authority, . 

which he was bound to exercise in view of section 153 
of the Code of Civil Procedure. Sections 151, 152 
and 153 are very salutary provisions of law and are 
meant to invest the courts with authority to see that 
the object for which courts exist is carried out and that 
the merest technicality may not be allowed to stand in 
the way of substantial justice. We can in this cormec- 
tion also refer to section 99 of the Code of Civil 
Procedure as having been framed with the same object 
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1932 yiew. It is a matter of history now that there was 
piABBmi. a time when suits were dismissed and plaints were 
bhagwan rejected because the plaints were not properly verified. 

Section 153 says not only that the court may at any 
time amend any defect or error in any proceeding in a 
suit, but it further emphasises the duty of the court 
by saying that “all necessary amendments shall be 
made for the purpose of determining the real question 
or issue raised by or depending on such, proceeding.” 
Can we say in this case, that the learned Munsif has 
used his powers conferred upon him by section 153 by 
seeing that all necessary amendments have been carried 
out, so that the real controversy between the parties 
mav be determined ? 


There can Ije no doubt that order XXXIII, rule 5 em- 
powers a court to reject an application for permission 
to sue as a pauper if it is not properly framed as direct- 
ed therein ; but this can only mean that no amendments 
were possible and the defects could not be rectified for 
some reason or other. In our opinion it was the duty 
of the court when it found that a defect in verification 
was there, to offer a chance to the applicant to correct 
the verification. If that chance was not availed of, 
it was certainly open to the court to reject the applica- 
tion. We do not agree that the remedy by instituting 
a second application for permission to sue as a pauper 
was the right and proper remedy in such a case. The 
rule of limitation may stand in the way of the second 
application. Then what about the unnecessary costs 
to be incurred by the parties in going over the same 
procedure which had been already gone through ? 

Section 151 of the Code of Civil Procedure says : 

‘Nothing in this Code shall be deemed to limit or 
otherwise affect the inherent power of the court to 
make such orders as may be necessary for the ends of 
justice or to prevent abuse of the process of 'the court.” 
Will it not be an abuse of, the process of the court if 
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the applicant is called upon to make a fresh applica- 

tion for permission to sue as a pauper simply because piabeLai, 

his first application was badly verified? Bhagwak 

We want to lay emphasis on the feature that our 
decision hag not been arrived at simply because we 
consider that these are hard cases but because we con- 
sider that the object for which the courts exist, namely, 
doing justice, has not been kept in view by the orders 
in question. 

In the result, we allow the applications, set aside 
the orders complained of and remand the cases to the 
court below and direct it to give the applicant a suffi- 
cient opportunity to enable him to correct the verifica- 
tion of his petitions. After the petitions have been 
verified the court will proceed to decide the petitions 
on their merits. 

APPELLATE CIVIL 


Before Mr. Justice Iqbal Ahmad and Mr. Justice Kisch. 

AMBA LAL (Objector) v . EAMGOPAL MADHOPEASAD BeJSr.s. 

(Deceeb-holdbb)'^ ^ — 

Civil Procedure Code, sections^ 144 and 151 — Restitution — Sale 
in execution of simple money decree — Decree-holder pur- 
chaser — Rateable distribution amongst several decree-holders 
— Judgment-debtor’ s title subsequently found invalid as the 
result of a separate suit — Application by decree-holder pur- 
chaser for restitution of amounts rateably distributed — In- 
herent power to order restitution — ^Caveat emptor, doctrine 
of — Duty of courts to prevent injury by act of court. 

In execution of a simple money decree the judgment-debtors" 
shares in certain joint family properties were sold by auction, 
the decree-holder being the purchaser. At that time a decree 
for partition among the judgment-debtors' family, which had 
allotted most of these properties as the separate shares of 
other members of the family, was in existence and on its basis 
objections under section 47 of the Civil Procedure Code were ? 
raised and a suit was filed by. these other members, but the 

First Appeal No. 390 of 1929, from a decree of S. Nawab Hasan, 

Additional Subordinate Judge of Aligarh, dated the 8th of Angust, i928- 
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t partition was fraudulent and collusive. After the sale the 

decree-holder purchaser had to pay out a part of the sale 
price to other decree holders who were entitled to a rateable 
PEASAD distribution. Subsequently the objections and the suit afore- 
mentioned were allowed on appeal, on the finding that the 
partition was valid, with the result that most of the properties 
already sold were exempted from the operation of the sale. 
The decree-holder auction purchaser then applied for restitu- 
tion of a corresponding portion of the money which had been 
paid out in rateable distribution to the other decree^holders. 

Hdd that, without deciding the question whether section 
144 of the Civil Procedure Code applies only to those cases in 
which a decree is reversed or varied on appeal or revision and 
not to cases in which a decree is varied or set aside as the 
result of separate proceedings initiated for the purpose, or 
the question whether relief cannot be granted under that 
section in the cases of variations and reversals of orders as 
distinguished from decrees, it is clear that the court had power 
to grant the restitution in exercise of its inherent powers under 
section 151. 

Section 144 does not exhaustively deal with the powers of 
courts to grant restitution, and the jurisdiction of a court to 
grant restitution in appropriate cases is not confined only to 
cases coming within the purview of that section but is inherent 
in the general jurisdiction of -the court to pass an order for 
restitution, independently of the provisions of that section, 
with a view to secure complete justice between the parties con- 
cerned. 

In the present case justice dictated that the restitution should 
be granted. At the time of the sale it was honestly believed by 
everybody that the properties sold belonged to the judgment- 
debtors, but subsequently events showed that they had no 
saleable interest in some of the properties, with the result 
that the original fund, viz. the price fetched at the auction 
rsale, that was rateably distributed between the several decree- 
holders was reduced in proportion to the value of these pro- 
perties. This had the effect of reducing the amount to which 
each rival decree-holder was entitled on rateable distribution 
•and the loss must, in the absence of any statutory provision 
to the contrary, be borne proportionately by all the decree- 
holders. 

The doctrine of caveat emptor as applied to court sales dis- 
<5ussed. 


VOL. LV] 


AliLAHABAD SERIES 


223 


In the present case, having regard to the fact that the 19^2 
auction purchaser was the decree-holder hinaself, as w?ell as to^AMBAiIi 
other circumstances, the doctrine of caveat emptor did not “■ 
stand in the way of the restitution. Madho- 

PRASAD. 

Further, the restitution was dictated by the duty cast upon 
■courts to see that no act of the court does an injury to a suitor. 

Before the auction sale the question whether the judgment- 
‘debtors had any shares in the properties sought to be sold had 
actually been litigated and decided by the court and it was 
on the faith of that decision that the decree-holder made the 
auction purchase. 

Messrs. P. L. Banerfi and S. B. L. Gaur, for the 
appellant. 



Mr. Banna Lai, for the respondent. 

Iqbal Ahmad and Kisch, JJ. : — This appeal and the 
connected appeal No- 410 of 1929 are directed against 
an order for restitution passed hy the court below under 
section 144 of the Code of Civil Procedure under the 
following circumstances. Pirm Earn G-opal Madho 
Prasad, hereinafter referred to as the respondent, 
cbtained a simple money decree from the High Court of 
'Bombay against three brothers named Mani Shankar, 
Mohan Shankar and Suraj Shankar, who are hereinafter 
referred to as the judgment-debtors. The respondent 
had also impleaded three younger brothers of the jndg- 
ment-debtors named Harendra Shankar, Mahendra 
’Shankar and Gajendra Shankar as defendants to the 
suit in which the decree was passed, but the suit against 
them was dismissed. Before the said decree was passed 
Harendra Shankar, Mahendra Shankar and Gajendra 
Shankar had brought a suit for partition against the 
judgment-debtors and their mother Mst. Mani Kunwar 
and on the 28th of March, 1919, a decree for partition 
was passed. Mst. Mani Kunwar, the mother, and the 
six brothers were held entitled to a one-seventh share 
each and by the decree separate properties were allotted 
fo the three brothers who were plaintiffs in the partition 
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1932 suit and to the judgment-debtors and to their mother,. 
t.at^ " Mst. Mani Kunwar. 

bJgopax The respondent got his decree transferred to the Sub-- 
ordinate Judge’s court, Aligarh, and on the 30th of 
April, 1923, applied for execution of the same by attach- 
ment and sale of the alleged three-seventh share of the 
judgment-debtors in various items of properties. Some 
of the properties so attached had been wholly allotted to. 
Harendra Shanhar and others, the plaintiffs in the parti- 
tion suit, by the decree in that suit and some had beem 
allotted to Mani Kunwar. To this application for exe- 
cution Harendra Shankar, Mahendra Shankar and 
Gajendra Shankar preferred objections under section 47 
of the Code of Civil Procedure and they contended that 
the judgment-debtors had no share in the properties that 
were allotted to them by the decree in the partition suit 
and that those properties were not liable to attachment 
and sale in execution of the decree held by the respon- 
dent. Mst. Mani Kunwar filed a regular suit on the* 
same allegations against the decree-holder. On the 16th 
of April, -1925, both the objections and the suit were 
dismissed on the finding that the partition was collusive- 
and fraudulent, and that the decree-holder was entitled 
to sell three-seventh share of the judgment-debtors in all 
the properties. Harendra Shankar and others, the ob- 
jectors, and Mst. Mani Kunwar preferred appeals in the* 
High Court and those appeals were allowed on the 30th 
of January, 1928, and the partition was held valid and 
binding. 

In the meantime the alleged three-seventh share of 
the judgment-debtors in all the properties attached by 
the respondent was sold by auction and purchased by 
the respondent for Es.31,290. 

The appellant in the present appeal and the appellant 
in the connected appeal and certain other persons also held 
decrees against the judgment-debtors, and , they applied 
for rateable distribution and, after confirmation of the- 
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•sale mentioned above, obtained an order for rateable _ — ^ _ 
distribution of Es.4, 279-12-9 amongst them. The 
decree-holder deposited the above amount in court which 
was rateably distributed between the appellants m the peasab. 
two appeals and the other decree-holders. 

In consequence of the appeals mentioned above being 
■Allowed by the High Court the properties allotted to the 
objectors and to Mst. Mani Kunwar were esemqited from 
the operation of the sale, with the result that the alleged 
three-seventh share of the judgment-debtors in those 
■properties purchased by the decree-holder at the auction 
sale was exempted from the operation of sale. The decree- 
holder then filed an application under sections 144 and 
151 of the Code of Civil Procedure alleging that as most 
of the properties had been released from the sale in 
oonsequence of the decrees of the High Court, the amount 
that could be rateably distributed between the other 
decree-holders was much less than the sum of 
Es.4, 279-12-9, and as the appellant in the present 
appeal and the appellant in the connected appeal andThe 
other decree-holders had received, on rateable distribu- 
tion, a sum in excess of the amount to which they 
were entitled, they were bound to refund the same to 
Eim. 

This application was opposed by the appellant and 
other decree-holders mainly on the ground that sections 
144 and 151 of the Code of Civil Procedure had no 
Application to the case and that the respondent was not 
•entitled to call upon those decree-holders to refund any 
portion of the amount that they had received on rateable 
distribution. This contention was overruled by the 
court below and an order for restitution was passed. 

’That order is challenged in the present appeal. 

It would appear from the facts stated above that the 
rsale of three-seventh share in the properties that were 
allotted by the partition decree to the plaintiffs of that 
suit and to Mst. Mani Kun war fell through, not in 
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1932 consequence of the reversal or variation in any respect 
AsebaLal of the simple money decree held by the respondent in 
bamgopai execution of which the sale was held, but as a result of 
the decrees of the High Court that were passed in totally 
separate proceedings initiated for the purpose of having 
it declared that the judgment-debtors had no share in 
those properties. It has been held in a number of cases 
that section 144 is confined in its operation to cases in 
which a decree is varied or reversed on appeal or revision 
and does not apply to cases in which a decree is held to 
be wholly or partially null and void as the result of a 
decree in a suit other than the one in which the decree 
declared to be null and void was passed; vide Tara Ghand 
V. Gham,pi (1), and AsMitosh Nandi v. Kundal Kamini 
Dasi (2). ^ In the Full Bench decision of this Court in 
Bindeshri Prasad Tiwari v- Badal Singh (3) it was 
observed that “The words ‘varied or reversed’ used in 
section 144 seem more applicable to a proceeding 
by way of appeal, revision or review than to a separate 
suit declaring chat a decree is not binding on a particular 
party”, but the question was not decided by the Full 
Bench. On the authority of these cases it is argued on 
behalf of the appellant that the court below was wrong 
in granting restitution under section 144 of the Code of 
Civil Procedure. 

It is further pointed out that as the order confirming 
the sale was partially nullified by the decrees passed by 
the High Court and as that order was not a decree, no 
redress could be given to the decree-holder by ordering 
restitution under section 144 as that section has reference 
only to cases in which a decree, as distinguished from an 
order, is varied or reversed and not to cases in which an 
order which is not a decree is varied or set aside. In 
support of this contention reliance is placed on Jagdip 
Narain Singh v. F. H. Holloway (4) m.d Suhhdeo Dass 
V. Rito Singh (5). 

(I) (1924) I.L.R., 46 AU., 767. (2) A.I.R., 1929 Cal., 814. 

(3) (1923) I.L.R., 45 All., 369. (4) (1917) 39 Indian Cases, 653 - 

(5) (1917) 39 Indian Cases, 763. 
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The questions, whether section 144 applies only to 
those cases in which a decree is reversed or varied on 
appeal and not to cases in which a decree is varied or set 
aside as the result of separate proceedings initiated for 
the purpose, and whether relief cannot be granted under 
that section in the cases of variations or reversals of 
orders as distinguished from decrees, are beset with 
difficulties of varying intensity, and as we have arrived 
at the conclusion, for reasons to be presently stated, that 
it was open to the court below to grant restitution in 
exercise of its inherent power under section 151 of the 
Code, we refrain from expressing any opinion on those 
questions- 

We find that in cases almost similar to the case before 
us courts have granted relief to an aggrieved party under 
section 151 of the Code of Civil Procedure. In the Pull 
Bench decision in Bindeshri Prasad Tiwari v. Badal 
Singh (1) it was observed that “Even if we were not so 
satisfied, we should have been prepared to grant the 
relief asked for, on the analogy of section 144, in exercise 
of our inherent power under section 151 of the Code. 
We are aware of the fact that in the case decided by the 
Pull Bench the decree in execution of which the sale was 
held w^as itself vacated as the result of a separate suit, 
and we have quoted the observation made above simplj 
to show that it is open to courts to grant restitution in 
cases not coming within the purview of section 144 on 
the analogy of the provisions of that section by exercising 
the inherent powers of courts defined by section 151 of 
the Code. In Tara Chand v. Ghampi (2) this Court 
while holding that section 144 did not apply observed that 
“It is clear that this Court has jurisdiction, under the 
provisions of section 151, to exercise its discretion and 
make such order as may be necessary for the ends of 
justice.” In Jai Barham v. Kedar Nath Marwari (3> 
it was observed by their Lordships of the Privy Council 

(1) (1923) I.L.R., 45 AU., 369. ^ (2) (1924) I.L.R., 46 All., 767. 

(3) (1922) 21 A.L. J., 490. 
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1^32 that ‘ It is the duty of the court under section 144 of the 
ambalai. Code of Civil Procedure to place the parties in the posi- 
Ramgopai. tion which they would have occupied but for such decree 
or such part thereof as has been varied or reversed. Nor 
indeed does this duty or jurisdiction arise merely under 
the said section- It is inherent in the general jurisdic- 
tion of the court to act rightly and fairly, according to 
the circumstances, towards all parties involved-” Simi- 
larly in the case of Ra,i Charayi Bhuiya v. Dehi Prosad 
Bhakat (1) it was held that, though the remedy afforded 
by section 144 may not be available to an aggrieved I 
j party, the court has wide powers under section 151 of the • 

Code of Civil Procedure to pass an order for restitution 
with a view to do complete justice between the parties 
and to restore them to the status quo ante. 

It is manifest from these cases that the jurisdiction of 
a court to grant restitution in appropriate cases is not 
confined only to cases coming within the purview of sec- 
tion 144 of the Code and that it is inherent in the 
general jurisdiction of the court to pass an order for 
restitution independently of the provisions of section 144, 
with a view to secure complete justice ’ between the 
parties concerned- Section 144 only defines the power 
of a court to make an order for restitution in a particular 
class of cases and we can discover no justification for 
holding that that section exhaustively deals with the 
powers of courts to grant restitution and that an ag- 
grieved party is not entitled to a relief by way of 
restitution independently of the provisions of that sec- 
tion. We hold, therefore, that it is not only permissible, 
but is imperative, to grant restitution by exercising 
the inherent powers vested in courts as defined by section | 
151 of the Code, provided the exercise of those powers 
is necessary for the purpose of preventing injustice and 
does not contravene any statutory provision. 


In the case before us we are satisfied that justice dic- 
tates that the order for restitution passed by the court 



VOL. LV] 


ALLAHABAD SERIES 


229 



below be upheld. Both the appellant and the respondent ^^32 
held decrees against the judgment-debtors. The appel- ajibaLai. 
lant as a rival decree-holder shared with the respondent Ram<5opai. 
in the proceeds of the sale of the properties that were, 
at the time of the sale, honestly believed by everybody to 
belong to the judgment-debtors. But it became clear 
from the events that subsequently happened that the 
judgment-debtors had no saleable interest in some of the 
properties sold, with the result that the original fund, 
viz. , the price fetched at the auction sale, that was rate- 
ably distributed between the appellant and the respondent 
was reduced in proportion to the value Of the properties 
that were held not to belong to the judgment-debtors. 

This obviously had the effect of reducing the amount to 
which each rival decree-holder was entitled on rateable 
distribution and the loss must, in the absence of any 
statutory provision to the contrary, be borne propor- 
tionately by all the decree-holders. All the decree- 
holders had to look to a common fund for the satisfaction 
of their decrees and that common fund having been 
reduced, the proportionate amount payable to each must 
undergo a proportionate reduction, and if any deci’ee- 
holder has realised more than his legitimate share he 
must pay back the same to the other decree-holder who 
has received, less. All the decree-holders were in the 
•same position and were sailing in the same boat. They 
must sink or swim together and it is not open to one of 
the decree-holders to say to the other that he is entitled 
to ignore the effect of the decrees of the High Court 
and that the loss consequent on those decrees must be 
home by the other decree-holder. 


. But it is argued by the learned counsel for the appel- 
lant that by ordering restitution in the present case we 
shall be wholly ignoring the well settled rule that the 
•ctoctrine of caveat applies to court sales and that 

thei'e is no warranty of title at such sales. It is pointed 
•out in this connection that if the properties that were 
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1932 exempted from the operation of sale in consequence of 
amba lal the decrees passed by the High Court had been purchased 
Raaigopai by a stranger and not by the decree-holder, that stranger 
auction purchaser would not have been entitled to a re- 
fund of any portion of the purchase money paid by him, 
and it is maintained that the mere fact that in the present, 
case the decree-holder himself was the auction purchaser 
is no justification to put him on a preferential basis and. 
to pass an order that would indirectly have the effect of 
giving a go-by to the rule of law mentioned above. In 
support of these contentions our attention is drawn to- 
Deputy Shankar v. Mangal Sen (1) and to Anand 
Krishna v. Kishan Devi (2). In Deputy Shankar’s case- 
it was held by this Court that if the property purchased 
at an auction sale is lost by the purchaser in consequence 
of a decree passed in a suit brought by a third party for 
a declaration that he and not the • judgment-debtor was 
the owner of the same, the purchaser is not entitled tO" 
bring a suit for recovery of purchase money a,s against, 
the decree-holder. In that case the purchaser was a' 
person other than the decree-holder and it was held that 
the only remedy of such a purchaser for the return of the' 
purchase money is that provided for by order XXI, rule- 
91, and order XXI, rule 93 of the Code of Civil Proce- 
dure. The decision proceeded on the principle that there- 
is no warranty of title at court sales. 


We are not unaware of the fact that the rule that the- 
doctrine of caveat emptor applies to court sales has been 
laid down in a series of cases, but we may point out that 
the application of that doctrine has undoubtedly the effect. ' 
of negation of justice in many cases. It is true that there- t 
is no warranty of title at court sales and that 
what is sold is merely the right and interest of the judg- 
ment-debtor, but if it is found that the judgment-debtor 
had no saleable interest in the property sold we can 
discover no equitable principle to justify the retention by' 


(1) (1932) I.L.R., 64 An., 948. (2) (1930) I.L.E., 53 All., 496. 
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the decree-holder of the price paid by the auction pur- wss 
' chaser in the event of the property purchased by bim asibaLal 
being lost to him. It is no doubt too late in the day ramgopai., 
to question the rule, but, for the reasons given above, pslsS." 
we are inclined to the view that the rule must be con- 
fined within the strictest possible limits and should not 
be extended a step further than the limits imposed by 
decisions that are binding upon us- 

! In the present case the auction purchaser was not a 

third person but the decree-holder himself. On the one 
hand the argument is available to the appellant that on 
principle there is no distinction between a case where a 
third person is the auction purchaser and a case where the 
decree-holder himself makes the purchase, so far as the 
right to a refund of the purchase money in consequence 
of the sale being vacated is concerned. But, on the 
other hand, it has to be borne in mind that in the event 
of an auction purchase made by the decree-holder him- 
self being set aside, the decree-holder is entitled, as 
against the judgment-debtor, to say that notwithstand- 
i ing the auction purchase made by him his decree for the 

< full amount stands intact, as the. purchase made by him 

has been vacated. A question of this description, when 
' raised by the decree-holder, would obviously come within 

the purview of section 47 of the Code of Civil Procedure,, 
and in order to judge of the validity or otherwise of such 
a contention of the decree-holder the court will have to- 
consider the question whether or not the decree has- 
been wholly or partially satisfied. In considering this 
question the court cannot, in our judgment, ignore the- 
fact that by the infructuous auction purchase the decree- 
holder got nothing, and that his decree has not been 
satisfied to any extent. The position that simply because- 
of the doctrine that there is no warranty of title at court 
sales the court is bound to hold that the decree of the- 
decree-holder has been satisfied to the extent of fher 
amount for which he purchased the property which was- 
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afterwards held not to belong to the judgment-debtor, 
seems wholly illogical to us. The simple question in 
such a case would be, “Has the decree been satisfied to 
any extent?” and we are unable to appreciate how a 
court can ignore the fact that in consequence of the sale 
made by the decree-holder being set aside the decree- 
holder got nothing. Tor these reasons we are unable to 
extend the rule mentioned above to cases in which the 
decree-holder is the auction purchaser himself and the 
sale is found to be a nullity consequence of the decree 
in another suit declaring that the property sold did not 
belong to the judgment-debtor. 

The view that we take is not in consonance with the 
decision of this Court in Anccnd Kfishna s case (1). In 
that case the auction purchase was made by the decree- 
holder herself and the sale was in due course confirmed. 
The decree-holder, however, lost half of the property pur- 
chased by her as the result of a decree in a suit brought 
by a third person declaring that half of the property be- 
longed to that third person and not to the judgment- 
debtor. This Court held that in such a case there was 
no “equity in favour of the decree-holder by which it 
may be said that she is entitled to recover one-half of the 
price paid by her because she lost one-half of the property 
attached and sold.” It was pointed out by the learned 
Judges that when the attachment was made by the 
■decree-holder the judgment-debtors never asserted that 
they had title to the whole of the property attached, nor 
•did they demand any particular price for the same, and 
that it was quite possible that the property was worth 
much more than the sum for which it was purchased by 
the decree-holder and, therefore, it may very well be that 
even one-half of the property that remained with the 
•decree-holder auction purchaser was worth more than 
the price paid by him. 

We confess with respect that the reasons mentioned 
•above do not appear to us to justify the conclusion that 

(1) (1930) I.L.R., 53 All., 496. 
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there was no equity in favour of the decree-holder auc- 
tion purchaser in the case. In the first place, in the amb^lai, 
absence of proof to the contrary the presumption must Ramgopai., 
be that the price fetched at a court sale, where any and PE ASAD, 
every person is entitled to bid, is adequate, and no proof 
to the contrary appears to have been adduced in that case. 

In the absence of such proof, we are unable to discover 
why the decree-holder should not be permitted to say 
that in the consideration of the question as to what 
extent his decree has been satisfied the court must look 
to the substance of the matter and must, in so doing, 
take note of the fact that the sale of half of the property 
purchased by him has been set aside. If, in any parti- 
cular case, the property that remained with the decree- 
holder is worth approximately as much as the price paid 
by him, we agree that there would be no equity in favour 
of the decree-holder. But in the absence of evidence as 
to the value of the property' remaining with the decree- 
holder, we are unable to accept as a general proposition: 
that there is no equity in favour of a decree-holder auc- 
tion purchaser in such a case. 

In the, case before us if was not the case of either party 
that the auction purchase was made by the decree-holder 
at an inadequate price and therefore his decree remained' 
unsatisfied to the extent of value of the. properties, the- 
sale of which fell through in consequence of the decrees 
passed by the High Court. It follows, therefore, that 
the purchase price of the properties that were exempted 
from the operation of the sale was not available for rate- 
able distribution between the decree-holder and the ap- 
pellants of this and the connected appeal and other decree- 
holders. The property had originally been purchased 
by the decree-holder for a sum of Rs. 21, 290, and the 
result of the decrees of the High Court was that proper- 
ties worth Es. 2, 540-1-2 remained with the decree-holder, 
and, therefore, it would obviously be inequitable to dis- : 
tribute rateably the sum of Es. 21, 290 instead of 
Es. 2, 540-1-2 between the various decree-holders. 
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For the reasons given above, the arguments advanced 
ambaLai by the learned counsel for 'the appellant, in bar of the 
-Bamgopai exercise of the inherent powers vested in courts to pre- 
pbabaS.' vent injustice, do not commend themselves to us and we 
are unable to accept the same. 

We may further point out that there is another consi- 
deration that weighs with us in upholding the order for 
restitution passed by the court below- Before the auc- 
tion sale the question, whether the judgment-debtors had 
any shares in the properties allotted by the decree in the 
partition suit to Harendra Shankar and others and to 
Mani Kumvar, had actually been litigated and decided by 
the court below and it was on the faith of that decision 
that the decree-holder made the auction purchase. It is 
true that that decision had been appealed against in this 
Court, but nevertheless the decree-holder was entitled to 
assume, at the time of the sale, that a court of competent 
jurisdiction had held that the judgment-debtors had 
three-sevenths share in all the properties put to sale. 
Now, to deny to the decree-holder the relief that has been 
granted to him by the court below would in effect be to 
disregard the duties cast upon courts to see that no act 
of the court does an injury to a suitor. As was pointed 
out by their Lordships of the Privy Council in Jai Bar- 
ham V. Kedar Nath Marwari (1), “One of the first and 
highest duties of all courts is to take care that the act of 
the court does no injury to any of the suitors, and when 
*the expression ‘the act of the court’ is used it does not 
mean merely the act of the primary court, or of any 
intermediate court of appeal, but the act of the court as 
a whole from the lowest court which entertains jurisdic- 
tion over the matter up to the highest court which finally 
disposes of the case.” 

It was also argued by the learned counsel for the appel- 
lant that the order for restitution would result in great 
injustice to the appellant as the decree held by him has 

(1) (1922) 21 A.L.,T., 490. 
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'become time baired. The suggestion that the decrees 
held by the appellants either in the present appeal or in ambaLai 
the connected appeal have become time barred has not Ramgopai, 
been substantiated and we have not, therefore, allowed 
that suggestion to influence our decision. 


It is not diluted that the figures worked out by the? 
court below are correct. The result, therefore, is that 
we affirm the decision of the court below and dismiss this 
appeal with costs. 


Before Mr. Justice Niamat-uIlaJi and Mr. Justice Kisch 

It AM CHAEAN (Decbeb-holder) v. PAEMBSHWAEI DIN 
(Judgment-debtor) * 

•Civil Procedure Code, section 4.7; order 'XXI , rule 97 — Transfer 
of Property Act (IV of 1882), section 52 — ^Pendente lite 
transfer by mortgagor — Pinal decree for foreclosure — Decree 
executed against mortgagor for possession — Decree can be 
executed again against the transferee pendente lite. 


1932 

DeoemheTf 8. 


* First Appeal 'No. 462 of 1931, from a decree of Priya Oli'ir jn Agarwal, 
Sabordinate Judge of Cawnpore, dated tbe 30th of J une, 1931. , 


During the pendency of a suit for foreclosure the naortgagor 
-defendant made a usufructuary mortgage to a stranger and 
■then sold to him the equity of redemption. Subsequent to 
this the plaintiff applied for a final decree, impleading the 
rtransferee but later on discharging him. In execution of the 
■final decree the plaintiff obtained delivery of possession against 
■the mortgagor. Failing , however, in the mutation proceed- 
ings to get his name entered in place of that of the transferee, 
the plaintiff applied to execute his decree again, praying for 
delivery of possession as against the transferee. 


Held that the rights of the decree-holder, namely to extin- 
guish the right of redemption and to obtain possession of the 
mortgaged property, could not be affected by the transfers 
pendente lite and he was entitled to execute the final decree 
not only against the mortgagor but equally as against the 
transferee pendente lite. The execution taken out against the 
mortgagor turned out to be infructuous and was not a 
■complete execution of the decree; so the decree-holder was 
entitled to maintain a second application for execution against 
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the transferee and was not bound to come, nor did he profess 
to come, with an application under order XXI, rule 97 of the 
Civil Procedure Code. Held, also, that the controversy being 
between the decree-holder and a representative of the judg- 
ment-debtor, and being one relating to the execution of the 
decree, the matter was to be decided not by a separate suit 
but by the execution court under section 47 of the Civil Pro- 
cedure Code. 

Dr. K. N. Katju and Mr. Bankey Behari, for the 
appellant. 

Messrs. P. L. Banerji, and Basudeva Mukerfi^ for 
the respondent. 

Niamat-dllah and Ivisch, JJ. : — This is a decree- 
holder’s appeal and arises in the following circum- 
stances. The appellant was a mortgagee under a deed 
executed by one Nurul Hasan and instituted a suit in 
1923 for the enforcement of his mortgage by fore- 
closure, and obtained a preliminary decree ex parte- 
Subsequently the ex parte decree w^as set aside ami 
after contest another preliminary decree for foreclosure 
was passed on the 30th of September, 1924. During 
the pendency of the foreclosure suit Nurul Hasan exe- 
cuted a deed of usufructuary mortgage in favour of 
the respondent, Parmeshwari Din, on the 15th of 
February, 1924. 'Subsequently, on the 25 th of 
February, 1928, Parmeshwari Din purchased Nurul 
Hasan’s equity of redemption in execution of a simple 
money decree. The appellant made his application for 
final decree some time after the 25th of February, 1928, 
mentioning Parmeshwari Din as one of the opposite 
parties in the heading of his application. On the 28th 
of July, 1928, when the application was heard, he 
discharged Parmeshwari Din, and the court recorded 
an order to that effect. 'A final decree for foreclosure 
was passed on the same day. The decree-holder 
obtained delivery of possession against Nurul Hasan 
on the 29th of March, 1929, in execution of his decree. 
In "the mutation proceedings which followed, disputes 
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arose between the appellant and Parmeshwari Dixi, ^^32 
who had obtained entry of his name in the record of Ram 
rights. Apparently, the decree-holder was unsuccess- 
ful in having the name of Parmeshwari Din expunged, S:k 
T hereupon, he made a second application for execution 
of decree on the 21st of August, 1930, praying that 
delivery of possession be made as against Parmesh- 
wari Din, who is bound by the final decree passed 
against Nurul Hasan, he being a transferee pendente 
lite. Parmeshwari Din objected to any proceedings in 
execution being taken against him. His principal 
pleas were that as he was no party to the foreclosure 
deoree, no execution could be taken out against him, 
and that the decree having been once executed, a second 
execution was not permissible. It was also contended 
that an application of the kind made by the appellant 
was not maintainable and that his only remedy was 
to institute a regular suit. This last mentioned plea 
found favour with the lower court. Accordingly, the 
appellant’s application was dismissed, and he was 
directed to seek his remedy by a regular suit. 

The learned advocate for the appellant argued that 
Parmeshwari Din, having taken a mortgage and 
having purchased the equity of redemption of Nurul 
Hasan during the pendency of the foreclosure suit, 
was bound by the decree which was eventually passed 
against his transferor Nurul Hasan, and that the . 
transfers in his favour cannot affect the appellant’s 
rights under the decree to any extent. 

We are clearly of opinion that this contention is 
sound. Section 52 of the Transfer of Property Act 
lays down that during the active prosecution in any 
court of a contentious suit in which any right to im- 
movable property is directly and specifically in question, 
the property cannot be transferred or otherwise dealt 
with by any party to the suit or proceedings so as to 
affect the rights of any other party thereto under any 
decree or order which may be made therein, except 
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1932 under the authority of the court and on such terms as 

it may impose. It is not suggested that permission of 

the court was obtained for either of the two transfers 
pabmesh- . of Parmeshwari Din. It cannot be doubted 

that the foreclosure suit was a contentious one. it is 
equally undeniable that the mortgaged property was 
directly and specifically in question in the foreclosure 
suit. It is clear that the transfers taken by Parmesh- 
wari Din cannot in iany manner affect the rights of the 
decree-holder, the appellant before us. One of his 
rights under the decree in the foreclosure suit was to 
extinguish Nurul Hasan’s right of redemption and to 
obtain actual possession of the mortgaged property. 
If Parmeshwari Din’s objection as regards the appel- 
lant’s right to take possession in execution of his 
“decree be allowed to prerail, his (the decree-holder s) 
rights under the foreclosure decree would be materially 
affected. In this view the appellant was entitled to 
execute his decree not only against Nurul Hasan but 
also his transferee pendente lite, Parmeshwari Din. 

A nuinber of technical objections have been raised 
before us. First, it is contended thiat section 47 of 
the Code of Civil Procedure does not apply, and 
consequently the order of the lower court cannot be the 
■subject of an appeal to this Court. In our opinion this 
contention has no force. That Parmeshwari Din is a 
representative in interest of Nurul Hasan can admit of 
no doubt. The question arises between the decree- 
holder on the one side and the representative of the 
judgment-debtor on the other. The controversy be- 
' tween the parties is clearly one relating to the execution 
of decree. In fact the appellant’s application for 
execution of decree was resisted by the respondent. 
AVe think that section 47 of the Code of Civil Procedure 
is fuUy applicable and that an appeal to this Court is 
competent. 

It was argued that the respondent, though a trans- 
feree pendente lite, had a right of redemption by virtue* 
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of transfers made in his favour, though pendente lite, 
■and that he should not have been discharged after being 
impleaded in the application for a final decree. 
Reference is made to order XXXIV, rule 3 of the Code 
of Civil Procedure. We think that order XXXIV, 
rule 3 of the Civil Procedure Code should not be read 
independently of other provisions of the law. When 
read with section 62 of the Transfer of Property Act, 
there can he no doubt that a final decree passed against 
Nurul Hasan is as effective against his transferee 
pendente lite as against himself. The transferee could 
have redeemed even though he was no party. He did 
not avail himself of the opportunity and the final decree 
extinguished not only the rights of Nurul Hasan, but 
also the rights of his transferee pendente lite. 

It is next argued that the appellant having taken 
out execution of his decree against Nurul Hasan and 
having obtained delivery of possession against him, the 
■ decree should be deemed to have been completely exe- 
•cuted, and no further execution proceedings can take 
place. The appellant’s application is said to be 
virtually one under order XXI, rule 97 of the Code of 
Civil Procedure, that is, an application by a decree- 
’ holder who is obstructed in taking possession of the 
property in respect of which a warrant for delivery of 
'possession has been executed. We do not think this 
^argument is sound. The decree has not been fully 
and effectively executed. There can be no doubt that 
the decree-holder could have, in the first instance, ap- 
plied for execution not only against Nurul Hasan but also 
against his transferee pendente lite. Had he done so, 
there could be no argument against the maintainability 
of such application so far as Parmeshwari Din was 
‘Concerned. The position cannot be materially different 
if an application was made in the first instance only 
against Nurul Hasan; and when the decree-holder 
•subsequently discovered that the execution taiken out 
: against Nurul Hasan was infructilous 
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execution of his decree under order XXI, rule 11 of 
the Code of Civil Procedure against the respondent, who- 
should as much be considered to be the judgment- 
debtor as Xiurul Hasan himself. We are _ clearly of 
opinion that the execution taken out against Nurur 
Hasan was not a complete execution of the decree. 
Eeference was made to two Pull Bench causes, 
Bhagwati v. Banwari Lai (1), and Gaya Bakhsh Singh 
V. Kuar Rajendra Bahadur (2). Both these cases refer 
to the right of an auction purchaser to apply for 
delivery of possession after he was actually delivered 
possession but was obstructed by a judgment-debtor or 
his representative. It was held in both those cases 
that the auction purchaser’s a(pplication was one under 
■section 318 of the Code of Civil Procedure of 1882, or- 
order XXI, rule 97 of the Code of 1908. The position 
of an auction purchaser is different frorn 'that of a 
decree-holder. The former is not the holder of a 
decree capable of execution but is merely entitled to* 
delivery of possession under order XXI, rule 95, on the 
strength of his sale certificate. The decree-holder on 
the other hand is entitled to execute his decree, that is, 
he can secure all the advantages which the decree 
confers upon him. In this case the decree-holder aS 
entitled to recover possession from the transferee. As 
we have already pointed out, the appellant’s applica- 
tion is an application drawn irp under order XXI, ride 
11 of the Code of Civil Procedure and is not an applica- 
tion under order XXI, rule 97. His application for- 
execution is within limitation, and there is no reason- 
why it should be treated as an application under order- 
XXI, rule 97. We hold that neither of the two cases- 
referred to above has any application and that the ap- 
pellant was entitled to maintain a second application for 
execution against ParmeshWari Din. 

In the view of the case we have taken, this appeal' 
succeeds. It is accordingly allowed. The order of thei 

(1) {1908) I.L.B.,31 All.,82. (2) (1927) I.L.R., 3 Ltiok., 182.. 
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Before Sir Lai Gopal Mukerji, Acting Chief Justice, 
and Mr. Justice Thorn 

MADHO PEAS AD YYAS (Ceeditoe) v. MADHO PE AS AD 
(Official kbcbivee) * 


Provincial Insolvency Act {V of 1920), sections 2/, ‘ 

Time specified within which to apply for discharge Power 
to extend time even after expiry thereof — Revision of order 
under Provincial Insolvency Act. 

Where an order of adjudication under the Provincial In- 
tsolvency Act has been made and a time has been fixed ■within 
•which the insolvent has to apply for his discharge, the comt 
.'has power to extend the time even after the expiry of t e 
period originally fixed. 

Where an appellate order passed in insolvency proceedings 
was sought to be re-vised under section 115 of the Civil Pr^ 
cedure Code, it was held that the_ proper section under which 
to entertain the petition was section 75 of the Provincial In- 
solvency Act. 

Mr. N. Upadhiya, for the applic9.nt. 

Mr. GadadhOr Prasad, for the opposite party. 
Mukerji, A. C. J., and Thom, J. .—This is an 
application -which purports to have been made under 
section 115 of the Code of Civil Procedure. It arises 
out of insolvency proceedings and therefore we think 
that the proper section under which to entertain this 
petition is section 75 of the Insolvency Act, and we 
accordingly do so. 

It appears that a firm, Murlidhar Mangilal, was 
actually declared insolvent on the 30th of May, 1929. 
and two years’ time was allowed by the order to apply 

* Civil BevisionKo. 376 of 1032. 
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lower court is set aside. It shall deliver possession to 
the appellant as against the respondent, as prayed for 
in hi s ' application for execution. The appellant shall 
have his costs in both courts. 
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for 'a discharge. The insolvents made an application 
' for a discharge on the 2nd of July, 1931, and two days, 
later the receiver supported the application by his. 
petition dated the 4th of July, 1931. The court, 
extended the time for applying lor a discharge. The' 
creditor whose application we have got before us ap- 
pealed to the District Judge and he upheld the order- 
appealed against. 

Before us it is contended that it was not open to the- 
insolvency court to extend the time for discharge after 
the expiry of the time originally fixed, inasmuch as no- 
application had been made previously to the expiry of 
that period. 

The application was made under section 43 of the? 
Insolvency Act -which says that, in case no application 
is made within the period specified by the court, the 
order of adjudication shall be annulled- Section 27' 
of the Insolvency Act lays down that the court is- 
entitled, on sufificieiit cause being shown, to extend the 
period within which a debtor shall apply for his dis- 
charge. It is a rule of interpretation of statutes that 
we cannot read two different portions of the same statute 
in a manner so as to make one provision contradict the- 
other. In this view we must hold that the court has 
power to grant further time to a judgment-debtor to 
apply for discharge. 

In cases where the court is empowered to grant 
further time it has been held that this power implies 
within it a power to grant an extension even after the- 
expiry of the time originally granted. This view was 
taken by their Lordships of the Privy Council in Badn 
Narain v. Sheo Eoer (1). It is true that this ruling 
was given under the Code of Ci-vil Procedure of 1882,, 
but the principle is the same. In our view, therefore,, 
it was open to the insolvency court to extend the time 

_(1) (1889)I.L.R., 17 Csd., 512. 
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for applying for a discharge even after the expiry of _ 

the period originally fixed. . . , , ^ 

If the annulment of the adjudication be not auto- 
matic, then the court must always have power to extend 
time even after the expiry of the original In 

this Court two learned Judges have held m Mahara^ 
Hari Ram v. Sri Krishan Ram (1) that there is no 
automatic annulment of an adjudication. If this wew 
be correct then the power of the court to extend time 
after the expiry of the original period does exist. 

The view which we are taking is amply supported 
by authorities of other courts, namely Mralm v. 
SooJcias (2), Gopal Ram v. Magnd Ram (3) an^ 
Goimdan v. Official Receiver of Go^mhatore (4). We 
see no reason to go against to many authorities with 
which we, with all respect, agree. The result is that 
the application fails on the merits and is hereby dis- 
missed with costs. 

MATRIMONIAL JURISDICTION 


1932 


IVIadho 

Prasad 

Vyas 

V. 

JMadho 

Prasad 


Before Mr. Justice Young 

GOODAL (Pbtitioxbr) v. GOODAL (Ebspoudent)- 
Divorce Act (IV of 1869), section 1—Age of consent— Marriage 
71l of l^kum^Dirorce Act (IV of ISW) sections 
i(5) 45 49 — “Minor”— Age of majority— Petition for 
'divorce by girl of 19— Whether next friend necessary. 

A marriage among Anglo-Indians domiciled in India took 
place in October, 1926, the bride being jiist 13 years old. On 

the question whether the Ohriltian 

consent to her marriage it was held . 

marriage in India the age of consent f 
marriage would be 12 for the girl, that being the4hen state 
of the law in England. There was nothing either in the 
Indian Divorce Act or the Christian Marriage Act as regar s 
-the age of consent; and under section 7 of the Indian 
Act the Indian High Courts had to act, subject to the 

* Matrimonial Suit- ISTo. 8 of 1932. . ; 

(1) (1936) LL.B.. 49 AnV2^^^ ff fWSm 

(8) (1927) I.L.R., 7Pat.„87g-. (.4) (1929)XLm,v58mac^ , , 
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pro visions of that Act, according to the principles and rules on 
"which the Divorce Court in England for the time being acted. 

A petition for divorce was filed by the wife, an Anglo-Indian 
domiciled in India and of 19 years of age. On the question 
whether under section 49 of the Divorce Act the petitioner was 
a minor and the petition had to be filed through a next friend, 
it was held that having regard to sections 3 (5) and 45 of the 
Divorce Act and to the fact that under the Civil Procedure 
Code a next friend was not necessary for a suitor of over 18 
years of age, the petitioner was not a minor within the mean- 
ing of section 49 and a next friend was not required. 

Messrs. 0. M. Chiene and Krishna Murari Lai, for 
the petitioner. 

Mr. Hari Pal Varshni, for the respondent. 

Young, J. : — This is the petition of Mrs. Beatrice 
Ooodal against her husband, Havelock Charles David 
Goodal, for dissolution of her marriage to him on the 
ground of adultery, desertion and cruelty. No written 
statement has been filed. Counsel for the respondent 
says he is not in a position to put his client in the box. 
The petition is undefended. The parties' are Anglo- 
Indians domiciled in India, and last resided together 
at Cawnpore. This Court therefore has jurisdiction 
to hear and decide this petition. The marriage took 
place at All Saints Cathedral, Allahabad, on the 2nd 
October, 1926. The petitioner was born on the 27th 
August, 1913. When this fact was brought to my 
attention on examining the pleadings I added an issue : 
“Was there a valid marriage; was the petitioner able 
to consent to the said marriage?” At the time of the 
marriage the petitioner was just 13 years old. The 
petitioner was married at this early age because the 
respondent seduced her under promise of marriage. 
■The mother thought that it would be better under the 
circumistances to have the marriage celebrated. She 
gave the petitioner’s age as sixteen. 

There appears to be nothing either in the Indian 
Divorce Act or in the Indian Christian Marriage Act 
as regards the age of consent. Under section 7 of the 
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Indian Divorce Act the Indian High Courts have to 
act, subject to the provisions contained in that Act, goobai. 
according to the principles and rules on which the Court goodab 
for divorce and matrimonial causes in England for the 
time being acts and gives relief. It appears to me 
therefore that for a Christian marriage in India the age 
of consent at the date of this marriage would be 12 in 
the case of a girl, that being the then state of the law 
in England at the date of this marriage. The answer to 
this issue is therefore that this marriage was a valid 
marriage and fhe petitioner consented to it. 

[With regard to the other issues of adultery, desertion 
and cruelty the finding was that all of these were estab- 
lished.] 

The wife is therefore entitled to a decree nisi. 

Mr. Haripal Varshni, who appears here on behalf of 
,the husband, has drawn my attention to section 49 of 
the Indian Divorce Act, which enacts that “where the 
petitioner is a minor, he or she shall sue by his or her 
next friend to be approved by the court; and no petition 
presented by a minor under this Act shall be filed until 
the next friend has undertaken in writing to be answer- 
able for costs.” He contends that the petitioner being 
under 21 years of age is a minor within the meaning of 
this section, and that therefore the petition is bad as the 
petitioner is not suing through her next friend. Al- 
though no defence has been entered in this case and 
Mr. Haripal Varshni has really no locus standi in the 
Court, I have allowed him as amicus curiae to draw my 
attention to this. In my opinion there is nothing in the 
point- Under section 3(5) “minor children” other than 
those of “native” parents are defined as unmarried 
children who have not completed the age of 18 years. 
Although this does not apply strictly to the petitioner, 
who is married, it is a guide. In any event the Civil 
Trocedure Code, by section 45 of the Divorce Act, applies 
to petitions under the Divorce Act. Under that Code a 
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193 . one from Patna, another from Madras, and a_ third 
from Calcutta, where it was.held tlmt m t e case of 
matteboi-a 4^oeate or attorney being suspended from practice 
"" the High Court was not authorised to grant leave to 
appeal to His Majesty in Council. In the case decided 
by this Court recently, quoted above, it was pom ted out 
that in three earlier cases leave had been granted by this 
Court presumably under section 109 (c) of the Civil 
Procedure Code. In view of the fact that the practice 
of this Court has been consistent, we do not propose to 
denart from that practice, and we hold that leave may 
be granted under section 109 (c) of the Code of Civil 
Procedure. We may point out that if leave cannot be 
granted under that section of the Code of Civil Proce- 
dure, it may be granted under paragraph 30 of our 
Letters Patent. 

As regards the merits, we have to declare, whether 
leave is to be granted under section 109 (c) of the Code 
of Civil Procedure or under paragraph 30 of the 
Letters Patent, that the case is a fit one for appeal. 

The facts stated above make it abundantly clear that 
this matter should go, before His Majesty in^ Council 
for the final word- In a similar case in which leave 
was granted, namely, In th& mntt&T of o^n A-dvoodto of 
Benares (1), leave was granted, although the facts 
were not stated. One of us was a party to that case, 
and in our opinion this particular case before us is a 
much stronger case. 

Several points have been taken in the proposed 
memorandum of appeal, and we are of opinion that 
■each and every one of those points are capable of being 
argued with some force before His Majesty in Council. 
Beyond stating this we need not go further, because 
it is not for us to decide whether the order proposed to 
ibe appealed against is a correct order or not. 


(1) [1932] A.L.J., 861. 
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The case is a fit one for appeal not only from the 
point of view of the applicant, but also from a general 
point of view. pleadeb 

The next point that remains to be considered is 
whether in the case of leave being granted, security 
should be taken at all, and, if taken, whether it should 
be Es.4:,000, and further whether security may he 
furnished in this particular case in immovable pro- 
perty. 

Mr. Malik for the applicant has argued that in a 
case like this there is no provision for security being 
furnished. If the application is one under section 109 
(c) of the Code of Civil Procedure security has to be 
furnished. If the application be one under paragraph 
30 of the Letters Patent of our High Court, even then 
the leave will be subject to such rules as there may be 
in force for filing appeals in general before His 
Majesty in Council. These rules would be the rules 
which regulate the filing of appeals in ordinary civil 
cases. We decide, therefore, that security must be 
furnished. 

Then comes the question of amount. Rule 1 (&), 
chapter XVII of the High Court Rules says that the 
security shall in ordinary cases amount to Rs.4,000. 

It further says that it may be increased 'to Rs. 10,000. 

We take it, therefore, that the minimum amount to be 
furnished is Rs.4,000. Mr. Malik has argued that in 
cases like this it has never been the practice of the 
High Court to instruct counsel to oppose the appeal 
before His Majesty in Council. This may be so, but 
this Court cannot be bound by what has been done 
before, and if it chooses that the application should be 
opposed, the question of. cost would appear to be 
important. . ^ 

The next question is whether we should permit the 
applicant to furnish security in immovable property. 

The application is supported by an affidavit which 
states that the applicant was doing some business 
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1932 which he closed down in order to join the profession of 

I^’•THE law, that he joined the profession only in March, 1932, 

^PiBADEB and it was on 1st April, 1932, that he uttered the words 
which have brought on him all this trouble. The 
affidavit further goes on to say that he has not got any 
cash or Government promissory notes, but he is in a 
position to furnish immovable property of sufficient 
value for security. We have heard the learned Govern- 
ment Advocate, on the point and he leaves the matter, 
and verj.' wisley too, in our hands. We think that this 
is a case in which an exception may be made, and the 
applicant may be permitted to furnish security in im- 
movable property. 

The result is that we allow the application and 
certify to His Majesty in Council that this is a fit case 
for an appeal before His Majesty. We direct that 
security be furnished within the time limited by the 
law in the amount of Es. 4,000, but it may be furnished 
in sufficient immovable property. The document shall 
be by way of a mortgage created in favour of the 
Eegistrar of the High Court, and it must be produced 
in Court within the time permitted by the law. 

Before Mr. Justice Young 

1932 LIAQAT HUSAESr V. OFFICIAL LIQUID ATOE * 

— Companies Act (VII of 1913), sections 235, 280 — Misfeasance 

summons— Security for costs of opposite party— Public 
policy. 

A misfeasance proceeding under section 235 of the Companies 
Act is merely an examination by the court into the conduct 
of an officer of the company, and as a result of that exam- 
^ ination the court may order the officer to restore the money or 
the property of the company, as the court may think just. 
Such proceedings cannot be said in any way to be “a suit 
or other legal proceeding” within the meaning of section 280 
of the Act. 

* Application in Mscellaneous Case No. 369 of 1928. 
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So, where the official liquidator applied for misfeasance pro- 
ceedings against one of the original directors, it was held that Liaqat 
the director was not entitled to demand security for his costs 
to be furnished by the official liquidator. 

Any rule that the liquidator should furnish security for costs 
in such proceedings would also be opposed to public policy, 
as it would render it impossible for him to apply for such pro- 
ceedings by reason of want of funds caused by the fraudulent 
misappropriation of the very persons sought to be proceeded 
against. 

Mr. A- M. Khwaja, for the applicant. 

Mr. BTiagwati Shankar, for the opposite party. 

Young, J. — This is an application under section 
280 of the Indian Companies Act praying that the 
official liquidator of the U. P. Oil Mills Co., Ltd., in 
liquidation, should provide security for the applicant’s 
costs. The applicant was one of the original directors 
cf the company, and on the company going into liqui- 
■dhtion was appointed voluntary liquidator. Subse- 
quently a compulsory winding up order was passed 
by this Court, and an official liquidator was appointed. 

On an investigation of the company’s books the official 
liquidator has thought proper to file a misfeasance 
summons under section 235 of the Indian Companies 
Act against the applicant. It is upon that application 
under section 235 that the applicant wishes the official 
liquidator to furnish security for his costs. 

In my opinion there is nothing in this application. 

Section 280 of the Indian Companies Act reads as 
follows : “Where a limited company is plaintiff or 
petitioner in any suit or other legal proceeding, any 
court having jurisdiction in the matter may, if it 
thinks that there is reason to believe that the company 
will be unable to pay the costs of the defendant if 
successful in his defence, require sufficient security to 
be given for his costs.” Counsel for the applicant 
has referred me to an English case, Pure Spirit Go. v. 
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_ Fowler (1), where it was held that the court bound 
to order security for costs where the company is ii^ 
liquidation and there is no evidence to rebut the pre 
sumption that the assets will be insufficient to pay the 
defendant’s costs, if he succeeds. In my opinion, the 
case relied upon by the counsel for the applicant is no 
authority for the applicant’s contention. That case 
was an action brought by one company against another 
company, the plaintiff company happening to be in 
liquidation. That authority cannot affect an appli- 
cation under section 236, which is the section dealing 
with the misfeasance summons. A misfeasance pro- 
ceeding is merely an examination by the court into the 
conduct of an officer of the company, and as a result of 
that examination the court may order the officer to 
restore the money or the property of the company, as 
the court may think just. Such proceedings cannot 
be said in any way to be a “suit or other legal proceed- 
ing” within the meaning of section 280 of the Indian 
Companies Act. I am supported in this view by a 
consideration of another English authority, In re 
Strand Wood Co. (2), where it was held that it was not 
the practice of the court to require a liquidator on the 
ground of poverty to give security for the costs of a 
misfeasance summons. It is to be noted that the 
section of the English Act at the date of this authority 
was precisely the same as section 280 of the Indian 
Companies Act. 

+ 1 , general policy also it appears to me 

that It IS impossible for any such rule to exist. The 
result of any such practice would be that directors ot‘ 
other officers of a company could fraudulently mis- 
appropriate, or otherwise do away with, all the funds 
and properties of the company, and the more thoroughly 
hey so e^austed the funds the more certain it would 
be tPat they would escape the consequences of their 
fraud. All they would have to do, if the applicant’s 
(1) {1890)25 Q.B.D.,235. (2) [1904] 2 Oh., 1. 
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contention is sound, would be, on a misfeasance 
summons being directed against them,' to apply to the Liaqat 
court for the liquidator to provide security for their 
costs, as the company had no assets, — the fact that the 
company had no assets being entirely due to the fraud 
of the officers of the company themselves. This 
application is dismissed with costs. I fix counsel’s 
fee at E:S.32. 


EEVISIONAL CEIMINAL 


BefoTG Mr. Justice Baj2Mi 
EMPEKOE SUXHDEO ^ 

Indian Penal Code, section 499 — Dejamntion — Publication — 
Reply to official notice issiied by President of Notified Area 
— Defamatory allegations against President contained in the 
reply, 

A notice under section 185 of the Municipalities Act was 
issued by the President of a Notified Area to a certain per- 
son, who sent a reply containing defamatory allegations 
against the President. This reply was put on the official file 
by the President and it was read by the members of the 
Notified Area Committee. Pleld, there was publication of the 
defamation. The placing of the reply on the official file was 
not a gratuitous or a voluntary act on the part of the President 
but it was his duty to do so, and the accused knew or must 
have knowm that the contents of his reply would be neces- 
sarily communicated to the persons connected with the office 
of the Notified Area. 

Queen-Empress v. Taki Husain, I. L. E., 7 AIL, 205, 
distinguished. 

Mr. Saila Nath Mukerji, for the applicant. 

The Assistant Government Advocate (Dr. if* Wali- 
ullah) , for the Crown . 

Bajpai, J. This is an application in revision 
against the conviction of the applicant Snkhdeo under 

Criminal Bevision No. 700 of 1932, from an order of B. Dayal, Sessions 
Judge of ]Mtir..apur, dated the 23rd of September, 1932. 

18 AD 
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section 500 of the Indian Penal Code. The facts of 
the case are that a notice under section 185 of the 
Municipalities Act was sent from the office of the 
Notified Area, Chunar, by which Sukhdeo was direct- 
ed to close certain windows and a door. Sukhdeo 
replied to that notice and sent it to the President of 
the Notified Area, Babu Mathura Prasad. There can 
be no doubt that the contents of this reply are defa- 
matory in the extreme inasmuch as they impute that 
Babu Mathura Prasad had sent the original notice 
under section 185 of the Municipalities Act because 
Sukhdeo had refused to accede to a demand of illegal 
gratification by Babu Mathura Prasad. In the ordi- 
nary course of official routine Babu Mathura Prasad 
put this reply on the records of the Committee and it 
was read by members of the Notified Area Committee. 
Babu Mathura Prasad filed a complaint on the 13th 
of September, 1928, upon which Sukhdeo was charged 
under section 500 and convicted and sentenced 




f 


’ 


to three months’ rigorous imprisonment and a fine 
of Es.lOO. The said conviction and the sentence have 
been confirmed in appeal by the learned Sessions Judge. 

In revision it is argued before me that the notice is 
not defamatory, that there was no publication and 
that the sentence is illegal. As I stated at the very 
outset it is impossible to argue that the contents of the 
imtice are not defamatory. They are •scandalous in 
the extreme and there can be no doubt that they were 
intended to harm the reputation of Babu Mathura 
rasad. On the question of publication, reliance has 
been placed by the learned counsel for the applicant 
on the case of Queen-Em'press v. Tali Husain (1). 
h at case a certain notice containing defamatory 
matter was sent by the accused to the city kotwal. The 
no ice was drafted by a lawyer and copied by the 

n^fhlr^’ was charged in thit case 

1 e publication of the defamatory matter to 

(i; (1884)1.L.R., 7AI1.,205. 
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the law}^er or the lawyer’s clerk but to the complainant, - 
and the case on behalf of the prosecution was that the 
complainant did and had to show the notice to his 
superior officers and thus there was publication. It 
was held in that case that it was not at all necessary 
for the complainant to have shown the notice to his 
superior officers and communication of the defamatory 
matter to the complainant himself was not actionable 
in law. In the present case I do not base my decision 
on the publication of the contents of the notice to the 
lawyer or Baijnath who actually scribed the notice, 
because I find from the complaint that no grievance 
was made of that fact and the accused was not asked 
to defend himself on that point. It is, however, clear 
from the complaint tliat Babu Mathura Prasad took 
exception to the fact that the notice had to be put on 
the official file, and was as a matter of fact put on 
the official file, with the result that it was communicat- 
ed to others. The facts of this case, therefore, are 
clearly distinguishable from the Pull Bench case men- 
tioned before, inasmuch as it was the duty of Babu 
Mathura Prasad to place this notice on the record . 
It was not a gratuitous or a voluntary act on his part 
but it was an act wliich had to be done in the course of 
official routine. We have the evidence of Babu Bin- 
deshri Prasad, a member of the Notified Area, to the 
effect that the reply of Suklideo came into the office 
and was read by the members. For publication it is 
sufficient if the accused intentionally does an act which 
has the quality of communicating the alleged libel to a 
third person or persons generally. The accused knew 
or must have known that the contents of his notice 
would be necessarily communicated to the persons con- 
nected with the office of the Notified Area. I am, 
ilierefore, of the opinion that there was publication 
within the meaning of section 499 of the Indian Penal 
Code, 
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The last contention that the sentence is illegal' is 
bmpeeob undoubtedly valid. This matter seems to have escaped 
Sb^bo the notice of the trying Magistrate as well as the learn- 
ed Sessions Judge. Under section 500 of the Indian 
Penal Code the imprisonment cannot be rigorous, but 
needs must be simple. The result is that I allow this 
application to this extent that I alter the nature of the 
punishment and direct that the three months’ imprison- 
ment shall be simple. It is not possible for me to 
■ reduce the term of imprisonment or to remit the fine 
inasmuch as there is not the slightest doubt that the 
accused aggravated the offence by adducing evidence to 
show that Babu Mathura Prasad had really demanded 
illegal gratification through Mahadeo, chaprasi, and 
that that justified the imputation. With the above 
modification I dismiss this revision. 

EEVISIONAL CIVIL 
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Before Mr. Justice Kendcill 

EISHAN LAL BABU LAL (Plaintiff) KAM 
CHANDKA (Defendani') 

Civil Procedure Code, section 115; order VI, rule 17 — Order 
refusing amendment of plaint — Revision — “Case decided ^' — 
Other remedy available. 

In a suit for money due on account of certain business tran- 
sactions between the parties the defendant took a plea that 
some of the items claimed were barred by limitation. There- 
upon the plaintiff applied to amend the plaint by introducing 
a reference to an acknowledgment which the plaintiff alleged 
had been made by the defendant. The Munsif refused to 
allow the amendment on the ground that the application, was 
unduly delayed and that it would be unfair to the defendant 
to allow it. In revision from the order of refusal — 

Held that the revision was maintainable. The effect of the 
order being definitely to shut out a part of the plaintiff’s claiin, 
the order was a final decision of the court on that part of the 
case and so could be brought within the meaning of the words 

* Civil Revision Ffo. 441 Qf 1932, 








VOL. LV] 


ALLAHABAD SBBIES 


257 


“case decided” in section 115 of the Civil Procedure Code. " 

Having regard to the provisions of order YI, rule 17, it was KisHA>r 
the duty of the court to have allowed the amendment, which t.at. 
was not one that would have altered the nature of the suit, 
in order to enable the questions in controversy between the chanbra 
parties to be determined once for all, and in refusing to allow 
the amendment it failed to exercise a jurisdiction vested in it 
by law. 

The plaintiff had, no doubt, another remedy against the 
order of refusal, by way of a ground of appeal from the 
ultimate decree; but it could not be laid down as a general 
proposition that the High Court would not interfere in revi- 
sion whenever there was another remedy open. Where the 
effect of allowing a revision, in a matter in which an appeal 
might also lie, will be a convenience to the parties and will 
save expense, the court w'ill be inclined to intei'pret the pro- 
visions of section 115 liberally and to interfere with an order 
w'hich has been passed without jurisdiction, or illegally or with 
material irregularity in the exercise of its jurisdiction. 

Mr. S. B. L. Gaur, for the applicant. 

Dr. N. G. V'aisJi, for the opposite party. 

Kendall, J. : — This is an application for the revi- 
sion of an order of the iMunsif of Kasganj refusing 
to allow the applicant, who is the plaintiff in the suit, 
to amend his plaint. The suit was one for a sum of 
Rs.307 odd, said to be due on account of certain busi- 
ness transactions between the parties from the 11th of 
December, 1926, to the 11th of March, 1929 ; and after 
the original ex parte decree had been set aside and the 
suit restored, the plaintiff miad'e an application to 
amend his plaint in answer to the written statement. 

In the written statement it liad been pleaded that some 
of the items named in tlie plaint were barred by limita- 
tion, and the plaintiff therefore applied to amend the 
plaint with reference to an acknowledgment said to 
have been made by the defendant on the 27th of July, 

1929. The Mnnsif refused to allow the amendment 
on the ground that the application was unduly delayed 
and that it would, in the circumstances, be unfair to 
the defendant to allow the application, 
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Under rule 17 of order YI of the Code of Civil Pro- 
cedure an amendment of the pleadings may be allowed 
at any stage, and “all such amendments shall be made 
as may be necessary for the purpose of determining 
the real questions in controversy between the parties.” 
If therefore it was necessary to decide as between the 
parties whether this alleged acknowledgment was to 
be proved or not, the court should not, it is argued, 
have allowed considerations of equity to interfere 
with the mandatory provisions of rule 17. 

The application has been opposed on the grounds 
that the decision of the court does not amount to a ‘ ‘case 
decided” as contemplated by section 115 of the Code of 
Civil Procedure, that the court has not dismissed the 
application summarily or without consideration, and 
finally because no application for revision ought to be 
entertained where another remedy lies. 

The question of whether the decision of the court 
below amounts to a ‘ ‘case decided’ ’ can be answered 
shortly by pointing to the fact that it does virtually 
shut out a part of the plaintiff-applicant’s claim. It 
IS not necessary here to refer to all the definitions of a 
case decided which have been recorded in the various 
High Courts, because in fact the word “case” in this 
section has not received a final and authoritative defi- 
nition. In a recent decision of this Court a Bench 
of this Court remarked: “It therefore seems to us 
that the Pull Bench case, i.e., the well known decision 
in BiiddhuLal v. Mew a Ram (1), is an authority for 
the proposition that no revision lies from a finding 
recorded by the trial court on one or more issues out of 
several that are before it for disposal. There was no 
majority in favour of the broad proposition that no 
revision lies from an interlocutory order. ’ ’ Where the 
effect of the order of the court ’ below is definitely to 
debar the plamtiff from proving a part of his claim, 
that IS a final decision of the court on that part of the 
(1) (1921) I.L.R., 43 M., 664, 
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case, and in my opinion it can be brought within the i932 
meaning of the words “case decided’’ under section kishahlai, 
116. 


As regards the second argument, the Munsif has no 
doubt considered the point, but he has not considered 
it from the right point of view. It is quite clear that 
the application made by the plaintiff, if allowed, would 
not have changed the nature of the suit. He merely 
wished to prove an acknowledgment, and that acknow- 
ledgment would not have been, as Dr. Vaish suggested 
for the opposite party, a new cause of action, but 
merely a piece of evidence. There was a controversy 
between the parties about money due on business trans- 
actions, and whether the acknowledgment was a 
genuine one or not, this matter had to be set at rest 
for the purpose of determining the real question in 
controversy between the parties. The fact that the 
application for amendment may have been “unduly 
delayed” might influence the Munsif in deciding 
whether the acknowledgment was genuine, but ought 
not to have constrained him to dismiss the application 
itself. 

The most serious objection that has been made to the 
present application is that it has been held by this and by 
other High Courts that no revision will lie where there 
is an appeal. The question of whether a pleading should 
be amended has been more than once made the subject of 
appeal. Dr. Vaish has been able to point to the cases of 
Bisheshar Prasad v. GoUnd Ram (1), in which a similar 
question of amendment was the only- point urged in the 
appellate court, and Mumtaz Ali v. Kasim AU (2), where 
it was certainly one of the grounds in appeal. In the 
case of Nand Ram v. Bhopal Singh (3) a Bench of this 
Court has ruled that “ an application under section 116 
of the Code of Civil Procedure cannot be enter- 
tained in the case of those interlocutory orders 
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1932 which, though no immediate appeal lies, a remedy is sup- 
kishanLai plied by section 105, which provides that they may be 
babuLal g ground of objection in appeal against the final 

CffAiTOBA decree” ; and I have also been referred to a case of the 
Madras High Com’t in Penumarli Vasantarmjadu v. 
Reddi Subbamma (1) in which the identical quescion at 
present raised was decided against the applicant for 
amendment. On the other hand in the case of Lila v. 
Muhange (2) it has been held by a Bench of this Court 
that “It cannot be laid doi^m as a general proposition thai 
the High Court has no power of interference at all or 
should not interfere where there is another remedy. . . 
open to the applicant. . . Each case must be consi- 
dered on its own merits.” It is true that the case of 
Nand Ram v. Bhopal SingJi is not referred to in that deci- 
sion and may not have been brought to the notice of the 
Bench; but in another recent decision in Ram Samp v. 
Gaya Prasgd (3) a Full Bench of this Court interfered 
in revision with an appellate order which might apparently 
have been made the subject of an appeal, and in the course 
of the judgment all three of the learned Judges expressed 
views differing from that expressed by the Bench in Nand 
Ram V. Bhopal Skigh. The view has been expressed 
more than once that where the effect of allowing a revi- 
sion, in a matter in which an appeal might also lie, will 
be a convenience to the parties and will save expense, the 
court will be inclined to interpret the provisions of sec- 
tion 115 liberally and to interfere with an order which 
has been passed without jurisdiction, or irregularly, 
illegally or with material irregularity in the exercise of its 
jurisdiction. The present case is not without difficulty, 
but I am strongly of opinion that the court ought to have 
allowed the amendment in order to enable the controversial 
matter between the parties to be settled once for all; and 
that in refusing to allow the amendment it failed to 
exercise a jurisdiction vested in it by law. 

Dr. has finally referred to an unreported decision . 

of a Bench of this Court, the case oi Ghulam Husain v. 

(1) (1913) 22 Lidian Cases, 39. (2) (1931) I.L.E., 54 AE., 183. , 

(3) (1926) 48 AU., 176. 
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Ghulam Mohammad, in which it has been 
no revision lies against an older refusing permission Ktswau t.at. 
to amend a written statement in such a way as to change 
the entire nature of the defence. The Bench held in that 
case that there had been no case decided and that no revi- 
sion was maintainable. The circumstances are clearly 
distinguishable from the present case in which, as I have 
held, a case has been decided because a refusal to allow the 
plaint to be amended does shut out a part of the plaintiff’s 
claim, and the proposed amendment itself does not alter 
the nature of the plaintiff’s suit. 

Bor these reasons I allow the application with costs and 
direct that the amendment prayed for by the applicant be 
made in the plaint, and that the court shall thereafter 
proceed to hear the suit on its merits. 

EEYISIONAL CEIMINAL 


Before Mr. Justice Bajpai. 

EMPEEOE V. MUHAMMAD HASHIM.* 

Criminal Procedure Code, sections 435, 439 — Revision — Prac- 
tice of High Court— Previous application in revision to 
Sessions Judge or District Magistrate essential to High 
Court entertaining revision. 

According to a practice of the High Court an application 
in revision to the Sessions Judge or to the District Magistrate 
is an essential step in the procedure of filing a criminal revi- 
sion in the High Court, and failure on the part of the applicant 
in this respect operates as a bar to the application being enter- 
tained by the Court. 

The fact that there has been an appeal to a Magistrate, 
first class, or even to the District Magistrate is not a com- 
phance in principle with this rule. Inasmuch as a revision 
should and generally does cover different grounds from an 
appeal, an appeal to the District Magistrate dogs not serve the 
object underlying the rule in the same way as a revision 
would. 

* Criminal Revision N'o. 648 of 1932, from an order of Shambliii Natli, 
Magistrate, first class, of Benar.s, dated the 9th of August, 1932. 

19 AD 


1932 

December, 21 
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An order of admission made by a Judge of the High Court 
under clause (1) of section 435 of the Criminal Procedure Code 
^ is not sufficient to take the case out of the operation of such 
rule of practice. 

The dictum to this effect in Emperor v. Mansur Htisain. 
I. L. ii., All., 587, not followed. 

Mr. Mansur Alam, for the applicant. 

The Assistant Government Advocate (Dr. M. Wali- 
nlldh), for the Crown. 

Bajpai, J.— This is an application in revision against 
an appellate order of a Magistrate confirming the 
conviction and sentence passed upon the applicant 
hy a Special Magistrate 

liminary obiection is true that the, oase^oF' 

111 n 7 - I -L--- tUlS OOlirij „ 

pcluded from^^ng'/Ms^no^^^ application 

by reason fidTt have j25forni practice of this High 
Court refu/n anotlbtertain an application in revisit 
w ere the#^^^^(3.oant has not gone in revision either 
to the Sessions Judge or to the District Magistrate. 
There can be no doubt that in this Court there has grown 
: a practice that an application in revision to the lower court 
IS an essential step in the procedure, and failure on the 
part of the applicant in this respect operates as a bar to the 
application being entertained by this Court. This was 
aid down m the case of Sharif Ahmad v. Qabul Singh (1). 
hat case purported to follow and to approve of the case 
of Emperor v. Mansur Husain (2). The applicant, how- 
ever, argues that in the present case there has been an 
appeal to a Magistrate competent to enterta,in the appeal, 
and the principle* underlying the practice has therefore 
^^en ollowed. But I find that in the case of Nat he 
Singh v. Emperor (3) Kend.4ll, J., refused to entertain 
an application because the applicant had not gone in 
revision to the Sessions Judge, even though there had 

2T I>istrict Magistrate. In another 

<^^se, Sukhraj SmghY. Emperor {A), Kend.^ll, J., once 
more refused to entertain an application in revision 


W h921) I.L.R., 43 All., 407. 
(3) A.I.R.. 1927 AD.. 829. 


^ f?) 0019) I.L.E,, 41 All., 587. 
(4) A.T.R., 1927 All., 8.34. 
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talthoiigh there had been an appeal to the District Magis- ^^32 

trate, and pointed out that the objects of laying down empebou 
the said rule of practice were, in the first place, to prevent 
the time of the High Court from being wasted by frivo- 
Ions or unsustainable applications, and, secondly, to 
■obtain an expression of opinion by a court of superior 
jurisdiction such as that of the Sessions Judge or the 
District Magistrate, in case the matter should eventually 
-come before the High Court. He also said that the 
-latter object could not be attained by an appeal to the 
District Magistrate as well as it could by an application 
in revision, for the latter should and generallv does^covef 
different grounds from an appeal. It has, ho^^ever, 
been argued before me that in Mansur Husain’s case 
(1) PiGGOTT, J., held that an order of admission 
made by a Judge of the High Court under clause 
(1) of section 436 of the Code of Cri , final Pro- 
•cedure, though passed ess parte, will be |||icient to 
take the case out of the operation of such rufd of practice. 

This dictum of the learned single Judge was not. followed 
in effect in the three cases which I have mentioned 
before, at least in the two cases decided by Kendall, J. 

I am of opinion that the salutary effect of the rule would 
to a great extent be reduced if the dictum of Piggott, 

J., be followed. I am, therefore, of opinion that I am 
precluded from entertaining the present application at 
this stage and I dismiss it. 



(- Before Mr. Justice Bajpai. 

EMPEEOE V. SAT NAEAIN PANDEY.* 1932 

Indian Penal Code, section 3044 — Causing death by rash or 
negligent act — Motor lorry — Death due to collision with 
another lorry — Bespdnsibility for the collision and not mere 
rash driving must be established — Causa causans. 

Accused was driving a motor lorry, which collided with 
another lorry coming in the opposite direction, with the result 
that a passenger on the accused’s lorry was thrown out and 
died of the injuries. At that time another lorry was proceed- 
ing in front of t he accused’s lorry and a car had just passed the 

* Criminal Revision No. 735 Cff 1932, from an order of W. Madeley, , 

Sessions Judge of Benares, dated the 10th of August, 1932, 

(1) (1919)L L.R., 41A11., 587. 
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1933 place; consequently a cloud of dust had gathered and visibility 
EMTERoiT" very diin. The finding on the evidence was that the- 
accused was driving too fast, considering the lack of visibility, 
and that this act of driving too fast was rash and negligent. 
There was no finding that the accused was responsible for the- 
collision. Held that the conviction under section 304A of 
the Indian Penal Code could not stand. For a conviction- 
under that section it is necessary that the death should have- 
been the direct result of a rash and negligent act of the 
accused, and that act must be the proximate and efficient 
cause without the intervention of another’s negligence; it must 
be the causa causans. In the present case the death was due 
to the collision, and unless it was found as a fact that- the- 
collision was entirely or mainly due to the act of the accused 
his conviction could not be sustained. 

Messrs. P. L. Banerji and Kedar Nath Sinha, for the 
applicant. 

The Assistant Government Advocate (Dr. M. Wali- 
ullah), for the Crown. 

Bajpai, jji : — The accused applicant was convicted by -a 
learned Ml^istrate under section 304A of the Indian Penal' 
Code and sentenced to six months’ rigorous imprisonment 
and a fide of Es.lOO. The conviction and sentence were 
confirmed in appeal by the learned Sessions Judge. 

The facts are that the accused was driving a motor- 
lorry No. 1064 from Mirza Murad to Benares. Another 
lorry No. 1034 was coming in the opposite direction 
from Benares to Mirza Murad. There was then a col- 
lision, as a result of which a wmiian in lorry No. 1064 
fell out, received injuries on the head and died- Near 
about the time of this collision there was another lorry 
going in front of lorry No. 1064 and there was further a 
small car which had passed just about that time. The- 
natural consequence of these four vehicles passing on the- 
road about the same time was that a cloud of dust had 
gathered, and -visibility was very dim. 

It has been argued before me that the death of the- 
woman cannot be attributed directly to any action of the- 
accused, and there is no finding by the court below to that: 
effect. What the lower appellate court has found defi- 
nitely is that the accused was driving too fast, considering 
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the lack of visibility, and that this act of driving too fast _ 

was rash and negligent. This, to my mind, is not enough empeeoe 
to fix a criminal liability on the accused. The death of satNaeaik- 
the woman was due to the collision and unless the courts 
below find as a fact from the evidence on the record, 
which, it must be conceded, in the present case is very 
conflicting, that the accused was responsible for the col- 
lision, his conviction under section 304A is not legally 
sustainable. The learned counsel on behalf of the appli- 
cant has relied on the case of Emperor v. Omkar Ram 
Pratap (1), and 1 am of the opinion that the la w has been 
laid down correctly in that case. It w-as held that to 
impose criminal liability under section 304A, it is neces- 
sary that the death should have been the direct result of a 
rash and negligent act of the accused, and that act must 
be the proximate and efficient cause without the interven- 
tion of another’s negligence. It must be the causa 
causans; it is not enough that it may have been the causa 
sine qua non. It is conceded that if on aq^ount of the 
fast driving of the applicant the woman had been by reason 
of a jerk thrown out of the lorSry and killed, or if some 
pedestrian in the way had been knocked down and killed, 
the applicant could have been legally convicted under 
section 304A. But in the present case the death of the i 

woman was due to the collision, and in order to impose 
a criminal liability on the accused it must be found as a 
fact that the collision was entirely or at least mainly due 
to the act of the applicant and there being no such finding 
by the lower appellate court, his conviction cannot be sus- 
tained. I am, therefore, of the opinion that so far as the 
evidence in the present case goes it is not sufficient to- 
establish that the accused was wholly or mainly res- 
ponsible for the collision. The result is that I allow this- 
application, set aside the conviction and sentence and 
direct that the accused be forthwith set at liberty, and 
the fine, if paid, be refunded. 

(1) (1902)4Bom.L.E., 679. 

20 AD V 
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the plaintiff became the owner of it.” This finding of 
abdus fact would have been conclusive in second appeal and 
sactab open’ to discussion, but the appellant has seriously 
challenged it on the ground that the burden of proof has 
been wrongly thrown on the plaintiff. It is argued that 
the sale deed of the 25th of January, 1891, being in 
favour of the plaintiff he is ex facie the owner of the pro- 
perty conveyed thereby, and that the burden of proving 
that it was henami for defendant No. 2 lay on the first 
defendant who impugned the ostensible character of the 
deed. As regards the building subsequently erected on 
the site of the kachcha house acquired under the afore- 
said sale deed, it is contended that the ownership of the 
superstructure follows the ownership of the land on 
which it stands, and that prima facie the owner of the 
land also owns everything permanently attached to it. 

On behalf of the respondent we have been referred' 
to a number of decisions of various High Courts in 
which it was held that the ordinary rule as regards 
burden of proof does not apply where the plaintiff who- 
unsuccessfully objected to attachment under order XXT, 
rule 58 of the Code of Civil Procedure institutes a suit 
for the establishment of his right to the attached pro- 
perty, relying on a deed of transfer which is impugned 
by the successful decree-holder on the ground that it is 
henami for his judgment-debtor. It is said that in 
such a case the plaintiff ought to establish not only the 
due execution of the deed of transfer in his favour, but 
he should go further and establish that the ostensible 
transferee imder the deed is also the real transferee. In 
other words, it should be presumed after the plaintiff’s 
objection to attachment has been dismissed that the 
deed is henami for the judgment-debtor unless the con- 
trary is proved by the plaintiff. This contention finds 
support from the case 6i Govind Atmaram v. Santai 
(1), in which a Division Bench of the Bombay High 
.Court held, relying on two earlier cases of that Court, 
(1) (1887) IX.R., 12Boin.,270. 
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that : “The defendant had obtained an order maintain- 
ing his attachment, and it was incumbent on the abdcs 
plaintiff, who impugns that order by the present suit, 
to prove her case. For this purpose it would be neces- 
sary for the plaintiff to prove the payment of the pur- 
chase money, and that she had since been in possession.” 

This case was followed in Nannhi Jan v. Bhuri (1), in 
which a Division Bench of this Court held “that a 
party intervening in the execution department, and fail- 
ing in his objection to an attachment, and consequently 
being obliged to bring a suit under section 283 of the 
Code of Civil Procedure (order XXI, rule 63 of the 
Code of Civil Procedure, 1908) must give prima facie 
evidence to establish the genuineness of the document 
upon which he relies.” The report shows that 
“genuineness of the document” was meant by the 
learned Judges to indicate real character of the deed 
.and not due execution of the document. The learned 
Judges referred to several earlier cases of this Court 
in which the same view had been taken as in Govind 
A tmaram v. Santai (2) . The learned J udges also noted 
Tthe case of Suha Bihi v. Balgohind Das (3), in which a 
Division Bench of this Court had taken a contrary view. 
Following the Bombay High Court and this Court it 
mas held by the Calcutta High Court in J amahar 
Kumari Bihi v. Askaran Boid (4) that “a suit under 
■order XXI, rule 63 of the Code of Civil Procedure is 
a suit to alter or set aside a summary decision or order 
of the court, and is a method of obtaining review”. 

It was further observed that “the plaintiff in the cir- 
cumstances of this case cannot discharge the burden of 
proof cast on her by merely pointing to the innocent 
.appearance of the instruments under which she claims; 
she must show that they are as good as they look.” A 
learned single Judge of the Madras High Court took 
'the same view in Modadugu Per ay y a v. Peroli Ven- 
ikayamma (5). 
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A comparatively recent pronouncement of their 
Lordships of the Privy Council made m V. E. A. R. M. 
Firm v. Maung Ba Kijin (1) has definitely laid down 
that “the plaintiffs being the ostensible owners of the 
property under a duly registered deed and a deed of 
transfer, the party claiming to attach that property 
for somebody else’s debt, not their debt, but the debt 
of the original debtor, must show that the sale was a 
fraudulent one, and that could only be done in this 
case (tiiere is no other evidence) by showing utter in- 
adequacy of consideration.” The case was one in 
which the ostensible owner had objected to the pro- 
perty in dispute being attached and, on an order under 
rule 58 of order XXI of the Code of Civil Procedure 
being passed against him, instituted a regular suit 
under order XXI, rule 63 of the Code of Civil Pro- 
cedure to establish hig right. 

A Division Bench of the Patna High Court has held, 
following the above Privy Council ruling, in Gillu 
Mai V. Firm Manohar Das Jai Narain (2) that where- 
a suit is brought under order XXI, rule 63 of the 
Code of Civil Procedure by a party against whom an. 
order was made in a claim case the plaintiff would not 
be in a worse position as regards burden of proof than 
that in which he would have been if no claim case had 
been brought at all. 

There is no doubt that the Privy Council case tO' 
which reference has been made above is an authority 
for the proposition that an ostensible owner of the pro-- 
perty whose objection has been dismissed under order 
XXI, rule 58 of the Code of Civil Procedure, and who, 
therefore, brings a suit under order XXI, rule 63 of 
the Code of Civil Procedure for establishment of his 
right, is not called upon to establish not only the due 
execution of the • deed of conveyance by the original 
owner but also that he was not the henamidar for the 
judgment-debtor as alleged by the decree-holder. The- 


(1) A.LB., 1927 P. a, 237 . 


(2) (1928) I.L.R., 7 Pat., 777. 
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rule that in such a case the plaintifi must establish his 1933 | 

title is not departed from. The quantum of onus is, a^^~ H 

however, the same as in an ordinary case in which the | 

benami character of an instrument is in question. | 

The initial onus undoubtedly rests on the plaintiff. \ 

He has to establish his title to the property; but having I 

established the due execution of the deed of conveyance 
by one who admittedly owned the property, the ap- i 

parent tenor of the deed must prevail unless it is \ 

established by the defendant that the ostensible owner [ 

is only a hemmidar. The onus cannot rest on the | 


plaintiff ad infinitum and shifts according to the 
ordinary rules of evidence. 

Govind Atmaram v. Santai (1) and Nannhi Jan v. 

Bhuri (2) were both decided under the Code of Civil 
Procedure of 1882, section 283 of which wag some- 
what differently worded from the corresponding pro- 
vision in the Code of 1908, namely order XXI, rule 
63. It might have been permissible under the older 
Code to hold that if the court executing the decree 
dismissed the claimant’s objection to attachment, 
expressly holding that the deed relied on by him was 
benami, he must establish in the regular suit that the 
decision of the court executing the decree was incorrect. 

Section 283 ran as follows : “The party against whom 
an order under section 280, 281, or 282 is passed may 1 

institute a suit to establish the right which he claims 
to the property in dispute, but, subject to the result of 
such suit, if any, the order shall be conclusive.” It 
was held repeatedly in cases arising under the old Code 
that if the objection was not inquired into and decided 
on the merits, the claimant was not bound to institute a 
regular suit within the shorter period of one year pro- 
vided )by article 11, Schedule I of the Indian Limitation 
Act. This view was based on the wording of section 
283, which was construed as implying that the order 
must be “under section 280, 281, or 282”, that is, it 


(1) (1887) LL.E., 12 Bom., 270. (2) (1908) I.LJB.. 30 AH.-, 321. 
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must expressly decide the objection on its merits in 
terms of the one or the other of the sections referred to. 
Order XXI, rule 63 of the Code of Civil Procedure of 
1908 runs as follows : “Where a claim or an objection 
is preferred, the party against whom an order is made 
may institute a suit to establish the right which he 
claims to the property in dispute, but, subject to the 
result of such suit, if any, the' order shall be con- 
clusive.” The scope of rule 63 is wider than that of 
section 283 of the old Code. The former makes a 
title suit within the period of one year necessary by a 
person who preferred an objection and “against whom 
an order is made’ ’ . To our minds this is the only ground 
on which it is possible to reconcile the view taken in 
the cases decided by the Indian High Courts with the 
view now expressed by their Lordships of the Privy 
Council. Whether the ground suggested above is well 
founded or not, we must follow the Privy Council case, 
which, if not reconcilable in the manner suggested 
above, should be deemed to have overruled the contrary 
opinion previously expressed by the High Courts. 
We must take it to be the law that, in a case like 
this, the plaintiff having established due execution 
of the sale deed in his favour by a person who was 
admittedly the owner of the property to which it relates, 
he should be deemed to have discharged the initial onus 
which lay upon him, and the burden of proof being 
thus shifted on the defendant, the latter must estab- 
lish the henami character of such deed by showing that 
the consideration proceeded from the alleged owner, 
or otherwise. 

In the case before us the old house purchased in the 
name of the plaintiff no longer exists and the question 
is whether the house as it now stands belongs to the 
plaintiff. I^Ve do not think that the matter should be 
approached as the plaintiff desires us to do. We can- 
not split the controversy into two distinct portions, 
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first, to hold that the site belonged to the plaintiff by . 
virtue of the sale deed,^ — the defendant having failed to 
establish that defendant No. 2 paid the consideration, — 
and then to presume that the building standing on it 
belongs to the owner of the site. The more important 
part of the controversy is as to who constructed the 
house. In view of the finding arrived at by the lower 
appellate court that the house was constructed by defen- 
dant No. 2, it may be inferred that he had a right to 
build on the land in dispute. It is common ground that 
the plaintiff, who was only seven, had no funds of his 
own. The question is whether his maternal grand- 
father, or his father the defendant No. 2, supplied the 
fund. The fact that he, subsequent to the purchase, 
built the house gives rise to the inference that the 
latter had paid for the site. Prima facie where a person 
makes a costly building on a site and remains in pos- 
session of the building for a considerable length of 
time, the presumption is that he had a right to build 
on the land. In the circumstances of this, case such 
right can only be referable to the circumstance that he 
was the owner of the land. He could be the owner of 
the site if the sale thereof in 1891 was be.nami for him 
In other words, the fact that defendant No. 2 built the 
house and remained in possession rebuts the presump- 
tion arising in plaintiff’s favour. It is possible to read 
the judgment of the learned Subordinate Judge as if 
he proceeded on some such reasoning. It is true he dis- 
cusses in the first instance the question whether the 
plaintiff is the real owner 'of the site, throwing the 
burden on him, and then proceeds to consider the second 
question as to whose funds were employed in building 
the house. It is likely that his finding on the latter 
question influenced his judgment on the first. In all 
the circumstances of the case we are not disposed to 
interfere with his finding of fact as regards the owner- 
ship of the house in dispute. The result is that the 
appeal fails, and is dismissed with costs. 
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Before Mr, Justice Niamat-ullah and Mr, Justice Kisch 

LAKSHMI NAEAIISr EAI (Plalnttiff) v , DIP 
NAEAIN EAI (Defendant)* 

Court Fees Act (VII of 1870), sectmi Kiv) (c); schedule II,. 
article 17 (in)— Suit for declaration— Declaration that com- 
promise decree is void and declaration of ownership^ 
and possession — Consequential relief not asked for — Wrong 
order demanding additional court fee — Revision — Civil Pro- 
cedure Code, section 115 — "‘Case decided'’ — Other remedy 
available. 

The plaintiff sued for a declaration that he was the owner 
in possession of a . certain property. A further prayer w^as 
added for a declaration that a certain compromise decree, 
which had been passed against him in a former suit respect- 
ing that property, was obtained by fraud and therefore void 
and ineffectual against him. It was expressly stated that 
no consequential relief for the cancellation of the compromise 
decree was sought for. Held, that as no consequential relief 
was prayed for, the court fee payable was Es.‘20 for the two 
declarations, and an ad valorem court fee was not payable. 
Kalu Ram v. Babu Lai (1). distinguished. 

Held, also, that a revision against the order of the Munsif 
demanding the payment of an ad valorem court fee on the- 
plaint was maintainable. The determination of the question 
whether an additional court fee should be paid or not marked 
the termination of a definite stage of the suit and settled the 
controversy between the parties on the particular point. The 
order, therefore, amounted to a “case decided” within tho 
meaning of section 115 of the Civil Procedure Code; and the’ 
order directing payment of an additional court fee was really 
an order dechning to exercise the jurisdiction of entertaining 
the suit unless the payment was made. Further, on the* 
question of there being another remedy open to the applicant, 
it was doubtful whether in all circumstances the applicant 
would have another remedy. If he paid the additional court 
fee and was successful in his suit and the other side did not 
appeal, the applicant would have no remedy for the excess 
payment, although he might fail to recover his costs from the* 
defendant. 

* Civil Eevision No. 385 of 1932. 

(1) (1932) 54 AIL, 812. 
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Mr. Krishna Murari Lai, for the applicant. 

Mr. K. L. Misra, for the opposite party. 

Niamat-ijllah and Kisch, JJ. The question raised 
in this application for revision is what is the correct 
court fee payable on the plaintiff applicant’s plaint in 
which he seeks a declaration that he is the owner in 
possession of certain zamindari property. 

The plaint recites that suit No. 24 of 1901 was insti- 
tuted by the plaintiff when a minor under the guardian- 
ship of his mother to get possession of the said property 
in respect of which Mangla Prasad Eai, the half-brother 
of the plaintiff’s grandfather and the father of the 
defendant, had got his name entered in the revenue 
papers on the death of Mst. Earn Dei Kuar, the widow 
of the plaintiff’s great-uncle. It further avers that 
this suit had been struck off through the collusion of 
the mukhtar khas of the plaintiff’s mother with Mangla 
Prasad Eai and that the latter had caused an appeal 
to be preferred and a compromise to be entered into in 
the appellate court by a person incompetent to enter into 
a compromise on behalf of the minor plaintiff. The 
allegation in the plaint is that the compromise decree 
was obtained by fraud. 

The relief prayed for in the plaint as originally pre- 
ferred was that it may be declared by the court that the 
plaintiff is the owner in possession of the property in 
suit. A court fee of Es. 10 was paid on the plaint. 
Thereafter the plaintiff applied for the plaint to be 
amended by the addition of certain words at the begin- 
ning of the prayer for relief. The amended prayer read 
as follows : “On account of the fact that the. decree in 
suit No. 24 of 1901 is according to law null and void, 
illegal and ineffectual, it may be declared, etc. . . -’’ 

The court below held that by the insertion of these 
words the plaintiff was asking for the cancellation of 
the decree in suit No. 24 of 1901, and, this being a 
consequential relief, an ad valorem court fee should be 
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paid, based on the value of the property concerned. 
The learned Munsif relied for this view on the decision 
of the Full Bench of this Court in Kalu Ram v. Bahu 
Lai (1). 

The correctness of the order of the learned Munsif is 
challenged by the plaintiff in the present application for 
revision on the ground that the relief asked for is still 
only one of declaration and that no consequential relief 
is prayed for. It is contended on behalf of the appli- 
cant that the only effect of the amendment of the plaint 
is that two declarations are now asked for, firstly, that 
the decree in suit No. 24 of 1901 is null and void as 
against the plaintiff, and secondly, that the plaintiff is 
the ower of the property in suit, and that accordingly 
only the court fee payable in respect of prayers for 
mere declaration need be paid. The learned counsel for 
the applicant has stated before us in express terms that 
the consequential relief of the cancellation of the com- 
promise decree is not asked for and that the applicant is 
prepared to take the consequences of the failure to ask 
for such consequential relief, whatever they may be. 

In view of these clear statements by the applicant’s 
counsel it seems to us that his contention as to the court 
fee payable must be accepted. It has been held by this 
Court in a very similar case that a suit for a mere dec- 
laration that a compromise and a decree on its basis are 
null and void is not to be deemed one in which conse- 
quential relief is prayed ; Radha Krishna v. Ram 
Rarain (2). In that case the relief originally prayed and 
on which a court fee of Rs.lO had been paid was for 
cancellation of a compromise and the decree based 
upon it, on the allegation that the plaintiff was a 
minor and that he was not bound by the compromise 
and decree which were obtained by fraud. On objec- 
tion being raised the plaintiff amended his plaint to'the 
effect that it be declared that the petition of compromise 
U) (1932) I.L.R., 54 AIL, 812. (2) (1931) 03 All., 552. 
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and the decree were ineffectual as against the plaintiff ^ 932 . 
and that he was not bound thereby. It was held by a lakshm 
B ench of this Court that the plaint as amended was 
sufficiently stamped, the suit as framed being to obtain 
a declaratory decree where no consequential relief was 
prayed. It was further held that the question of court 
fee must be decided on the plaint and the decision is 
not affected by the question whether the suit is main- 
tainable under section 42 of the Specific Relief Act or 
by any action subsequently taken by the plaintiff to 
obtain an injunction otherwise than by amendment of 
the plaint. Similarly, in Brij Gopal v. Suraj Kamn 
(1) it was held by a Bench of this Court that for the 
purpose of determination *of the court fee the actual 
relief asked for should be looked into, and it is entirely 
beside the consideration of the court whether the suit 
is likely or not to fail because the plaintiff did not ask 
for a consequential relief. 

. We are of opinion that the principles laid down in 
these rulings apply to the present case. The case is 
distinguishable from Kalu Ram v. Bobu Lai (2), 
because in that case there were distinct prayers for the 
cancellation of the mortgage deed impugned in the 
plaint and for the cancellation of the compromise and 
the decree. 

In our opinion the effect of the amendment is to add 
to the relief originally prayed for, a prayer for a further 
declaration that the decree in suit No. 24 of 1901 is 
ineffectual against the plaintiff, for which he must pay 
a further court fee of Rs.lO. 

It has been contended by the learned counsel for the 
opposite party that no revision lies, because the order 
of the court below directing the payment of additional 
court fee is merely an interlocutory order, no case has 
been decided within the meaning of section 115 of the 
Code of Civil Procedure and the plaintiff’s proper 

(1) ri932] A.L.J., 466. (2) (1932) I.L,E., 54 AD., 812. 
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course was to wait for the dismissal of the suit by dis- 
obeying the order and then move this Court by way of 
appeal. 

In our opinion this contention cannot be accepted. 
In Ramrup Das v. Moliunt Shiyaram Das (1) it was 
held by a Bench of the Calcutta High Court that the 
High Court can interfere in revision in such inter- 
locutory orders where the orders appear to be a denial 
of jurisdiction. The same view' was taken by the 
Madras High Court in Dodda Sannekappa v. Sak- 
ravva (2) in which it was held that an order for pay- 
ment of deficient court fee was really an order declin- 
ing to entertain jurisdiction unless certain things were 
done. The High Court can interfere in revision with 
an erroneous order for payment of deficient court . fee 
and it is not necessary that the plaintiff should wait 
for the dismissal of the suit by disobeying the order 
and then move the High Court by way of appeal or 
revision. A number of earlier decisions of the Madras 
High Court on the subject were reviewed by a Bench 
of that Court in Kulandaivelu Nachiar v. Indran 
Damaswami Pandia (3) and the competency of the 
High Court to interfere with such an order in revision 
was -re-afiarmed. The Patna High Court has also 
interfered in revision with similar interlocutory orders 
in Bankey Behari v. Ram Bahadur (4) and Maharaj 
Bahadur Singh v. Raja Prithichand Lai (5). 

No case of this Court interfering in revision with an 
order to pay additional court fee has been brought to 
our notice, but there are certain decisions of this Court 
which have a bearing on the point under consideration. 
In Jagannath Sahu v. Ghhsdi Sahu (6) the question 
before this Court was whether it could interfere in revi- 
■sion with an order refusing to supersede an arbitration 
when the^ arbitrator had been appointed without com- 
pliance with the provisions of paragraph 5 of the second 


(1) (1910) 14 C.W.N., 932. 

(3) (1927) I.L.R., 51]VIad.,6G4. 
(5) A.I.R., 1929 Pat., 427, 


(2) (1916) 36 Indian Cases, 831. 
(4) (1918) 44 Indian Cases, 891. 
(6) (1928) LL.R.,51A1L,501. 
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schedule of the Code of Civil Procedure and the court 1932 
Pad refused to sapersede him on the application of the 
aggrieved party. It was held by a Bench of this Court 
that the order applied against was clearly an order 
deciding a case within the meaning of section 115 of 
the Code of Civil Procedure, and therefore the appli- 
eation for revision was competent. In the course of 
their judgment the learned Judges observed that “On 
the 29th of May, 1928, the controversy between the 
parties was whether the arbitration should be super- 
seded or should be continued and another arbitrator 
appointed in place of Babu Bhagwati Prasad, as de- 
sired by the defendant. The court settled that contro- 
vei'sy by its order of that date, which directed that the 
arbitration should continue and appointed Babu 
•Ganesh Prasad to act as arbitrator. The controversy 
thus term^inated. We think that the order of the 
learned Subordinate Judge in that connection was 
■clearly an order deciding a case within the meaning of 
section 115 of the Code of Civil Procedure.” 

A similar view was taken in Puran Lai v. Rup 
€hand (1). The ratio decidendi in these cases is that 
where the order of the court below disposes of the entire 
matter in controversy at the particular stage of the 
case, such an order can be made the subject of an 
application in revision. We think that the same 
reasoning is applicable to the present case and the 
determination of the question whether an additional 
court fee should be paid or not marked the termimtion 
of a definite stage of the suit and settled the controversy 
between the parties on the particular point. In our 
opinion, therefore, the order of the court below is an 
order deciding a case and amounts to a failure to exer- 
cise a jurisdiction vested in that court. Such an order 
can be the subject of an application in revision to ihis 
Court. 

(1) (mi) I.L.B., .M All., m 
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Decet7iber,2 3 j^ct (IX of 1908), sectiou 20, proviso—Part pay- 

ment of principal — AcUnovjledgmeni of such payment in the 
handwriting of the debtor — Such acknowledgment need not 
b'e within limitation if the payment is within time. 

The part payment of the principal of a debt, made within 
the period of limitation, gives a fresh start to the period of 
limitation, provided an acknowledgment of the payment appears 
in the handwriting of, or in a writing signed by, the person 
making the payment. But it is not necessary that the 
acknowledgment of the payment in the handwriting of the 
debtor should be made within the period of limitation. It 
is enough if the payment is made within the period of limita- 
tion and it does not matter that the acknowledgment in 
vnriting is made by the debtor after the expiry of the period 
of limitation. 

Mr. Panna Lai, for the applicant. 

The apposite party was not represented. 

Iqbal Ahmad, J. : — This is a plaintiff’s application 
and is directed against the decree of a court of small 

* Civil Revision No. 469 of 1932, 




It is further contended that this Court ought not to 
interfere as there is another remedy open to the appli- 
cant. In the present case it is doubtful whether in 
all circumstances the applicant would have another 
remedy open to him. If the applicant having paid 
the additional court fee wag successful in his suit and 
the other side did not appeal, the applicant would have 
no further opportunity to agitate the matter of his 
wrongly having been called upon to pay additional 
court fee, even though he might fail to recover his costs 
from the defendant. 

We accordingly allow the application in revision with 
costs and direct that the plaint be admitted on the 
payment within two months of a further sum of Rs.lO 
as court fee. 


Before Mr. ‘Justice Iqbal Ahmad 
T;ATi SINGH (PL.AINTIFF) V. GULAB EAI (Defendant)* 
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causes. The suit was for recovery of the amount due ^9^2 
on the basis of an instalment bond dated the 22nd of Lal sesgh 
D ecember, 1924. The plaintiff alleged that certain pay- gotab rai 
ments that were made by the defendant gave a fresh start 
to the period of limitation and that in view of those 
payments the claim was within time. 

The defendant did not contest the suit. The learned 
small cause court Judge observed : “None of those pay- 
ments is in the defendant’s handwriting. The last pay- 
ment is of the 7th of May, 1926. Under these payments 
there is an endorsement in the defendant’s hand to the 
effect that these payments had been made by him. The 
endorsement was obviously obtained from him after the 
7th of May, 1926.’’ He further noted that the plaintiff 
was unable to prove that the endorsement by the defendant 
was made within the period of limitation. As regards the 
endorsements with respect to the payments made after the 
7th of May, 1926, the learned Judge observed that as those 
payments were made after the expiry of the period of 
limitation, they could be of no avail to the plaintiff. In 
this view of the matter he dismissed the plaintiff’s suit. 

I am unable to agree with the learned Judge of the 
court below. He is not right in observing that “none 
of those payments is in the defendant’s handwriting’’. 

As a matter of fact, the endorsements about the pay- 
ments made on the 6th of May, 1929, and on the 13th 
of November, 1931, are in the defendant’s handwriting. 

The endorsements about the payments made up to 
the 7th of May, 1926, are, no doubt, in the plaintiff’s 
handwriting, but below those endorsements there is an 
acknowledgment by the defendant in his own hand- 
writing to the effect that Rs.lO had been paid in part 
satisfaction of the debt due on the bond. In 
my judgment this endorsement by the defendant, though 
not proved to have been made within the period of limita- 
tion, was sufficient to extend to the plaintiff the benefit 

of the provisions of section 20 of the Liiuitation Act, 

21ad 
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1932 The part payment of the principal of a debt within the 
Lai. smGH period of limitation gives a fresh start to the period of 
rai limitation, provided an acknowledgment of the payment 
appears in the handwriting of, or in a writing signed by, 
the person making the payment. In this case, as already 
stated, the acknowledgment of payment is in the hand- 
writing of the defendant. But it is not necessary that 
the acknowledgment of payment should be made in writing 
j by the debtor within the period of limitation. It is 

enough if the payment is made within the period of 
limitation and it does not matter that the acknowledg- 
i ment in wTiting is made by the debtor after the expiry 

of the period of limitation, I cannot agree with the view 
i of the learned small cause court Judge that, in order to 

I be of use under section 20 of the Limitation Act, the 

I handwriting of the person making the payment referred 

I to in the proviso to that section must have come into 

existence before the expiration of the period of limitation. 

I To so interpret the proviso would be to import into the 

! proviso the words “before the expiry of the period of 

’ limitation” — ^words which are not there, and I find no 

( warrant for doing so. The view that I take is in con- 

I sonance with the view taken in V enkalasuhhu v. Appu- 

sundram (1), Marina Ammayi v. Sundayya (2), and 
Ram Prasad Babu Y. Mohan Lai Babu (3). 

It is manifest, therefore, that the time began to run 
against the plaintiff from the 7th of May, 1926, but we 
find that within three years of that date, viz. the 6th of 
May, 1929, another payment was made by the defendant 
and an acknowledgment of that payment appears on the 
bond in suit in the defendant’s handwriting. The suit 
was brought within three years from the last mentioned 
date and was within time. 

For the reasons given above I allow this application, 
set aside the decree of the learned small cause court Judge 
and decree the plaintiff’s suit with costs throughout. 

(1) (1893) I.L.R., 17 Mad., 92. (2) A.I.R., 1929 Mad., 432. 

, (3) A.I.R., 1923-Nag., 117. 
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Before Mr, Justice Iqbal Ahmad and Mr. Justice Kisch 

LALTA PEASAD and others (Pepbndants) v. GAJA- 
LHAE SHUEIIL (Plaintiff)* 

Hindu law — Father's debts — Liability of sons — Independent 
• of whether the father is manager of the jomt family — Inde- 
pende'iit of whether the jomt family contains other members 
also^Nature of debt— Practice and pf.eadmg— Plaint alleging 
legal necessity for debt but not mentioning pious obligation 
of S071S— Limitation — Stipulation that in default of payment 
of initerest the principal also would become due. 

The liability of a Hindu son to discharge his father’s debts 
.not tainted with immorality is irrespective of the fact whether 
the father is or is not the manager of the joint family, or of the 
■fact whether the joint family does or does not also comprise 
persons other than the father and the sons, like brothers and 
nephews. All that is necessary to bring into play the pious 
obligation of the sons is that the debt must have been incurred 
by their father and must not have been raised for an immoral 
purpose. 

In considering the question of the pious obligation of the sons 
care must be taken not to confuse two distinct aspects of the 
matter, (1) the father’s power to alienate the sons’ shares 
during his lifetime for debts incurred by him which were not 
raised for family necessity but at the same time were not tainted 
with immorality, and (2) the creditor’s remedy for the recovery 
of such debts by saile of the sons’ shares. The father can 
exercise the right to alienate the family property to discharge 
such debts only if the family consists of the father and the sons 
^and of no other male members, for the simple reason that those 
other members are under no pious obligation to pay the debts 
of the father; but the creditor’s right to recover such debts by 
sale of the sons’ interests in the family property is untrammeled 
by any such limitation, for the obvious reason that his right 
is not co-extensive with or based on the father’s right to 
alieimte the family pioperty but on the pious obligation of the 
sons, which is controlled only by the conditions that the debt 
should not be tainted with immorality and that it can be 
: realized only from the joint ancestral property in the hands of 
ihe.' sons. ■■■ 

* First Appeal Nfo. 345 of 102§, from a decre.e of JagdisRwar Hath Haul, 

. Additional Subordinate Ttidge of Benares, dated the 2nd of April, 192§. 
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In a suit by the creditor against the father and the sons foe 
recovery of a simple money debt taken by the father the allega- 
tion in the plaint was that the debt had been contracted for the 
benefit of the family, but this was not established : Held, that 
such allegation in the plaint did not exdlude the possibility of 
the sons being made liable for the debt on the basis of their 
pious obligation, unless it was proved by them that the debt 
had been incurred for an immoral purpose; and the sons could 
not be deemed to have been prejudiced by the absence of an 
express allegation in the plaint that they w'ere under a pious 
obligation to pay the debt of their father. 

A stipulation in a bond entitling the creditor, on the occur- 
rence of default in payment of six-monthly interest, to sue for 
the entire amount although the period fixed for repayment of 
the principal had not expired, is a stipulation for the benefit 
of the creditor, which it is open to him to waive at his option. 
If the creditor waives such option, the bond does not become 
payable until the expiry of the period fixed for repayment, and 
limitation begins to run from such expiry. 

Messrs. Shiva Prasad Sinha, Amhika Pra&ad, Ram 
Nama 'Prasad, and Kanhaiya Lai, for the appellants.. 

Messrs, W. P. Asthana and B. N. Sahai, for the res- 
pondents. 

Iqbal Ahmad, J. : — The question of law that arises.' 
in the present appeal is whether the sons (which expres- 
sion in this judgment includes son’s sons and son’s son’s 
sons) of a Hindu, who is the manager of a joint Hindu 
family consisting of himself, his sons and his nephews 
and grandnephews, are under a pious obligation to pay 
thfe debt incurred by him, when the debt was incurred 
neither to meet family necessities nor was tainted with 
illegality or immorality; and on the answer to that, 
question depends the fate of this appeal. 

The defendants appellants are the sons and grandsons 
of Eaj Kumar Lai, who was also a defendant in 
the court below and is a pro forma respondent in 
the present appeal. The suit giving rise to the appeal 
was for recovery of the amount due on the basis of a simple- 
money bond dated the 6th of April, 1923, executed by Eaj; 
Kumar Lai in favour of the plaintiff respondent. 
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The plaintiff originally filed the suit against Eaj Kumar 
Lai alone, hut on an application dated the 19th of Decem- 
ber, 1927, being made by the plaintiff, the present 
defendants appellants and Debd Prasad and Chandi 
Prasad, the nephew and grandnephew respectively of 
Eaj Kumar Lai, were also impleaded as defendants to 
the suit. 

The bond in suit was for a sum of Es.11,000 out of 
which a sum of Es.1,272 was advanced in cash by the 
plaintiff to Eaj Kumar Lai and the balance of Es. 9, 7 28 
was acknowledged by Eaj Kumar Lai to be due to th'e 
plaintiff on five earlier bonds and promissory notes, three 
of which were executed by Eaj 'Sumar Lai and two by 
Lalta Prasad, one of the sons of Eaj Kumar Lai, and one 
of the appellants before us. 

The plaintiff alleged that the debt evidenced by the 
bond had been incurred by Eaj Kumar Lai as the head and 
karta of the family to meet family necessities and that 
-all the defendants were liable to pay the same. 

Three separate written statements embodying identical 
•pleas were filed on behalf of the defendants appellants. 
They asserted that they had separated from Eaj Kumar 
Lai and that Eaj Kumar Lai was not a member of a joint 
family along with them, nor was he the karta of the 
family. They further denied that the bond in suit was 
for consideration, or that the debt in suit was contracted 
for family necessity, or that they had in any way benefited 
by the same. They also pleaded limitation in bar of the 
plaintiff’s claim. 

The court below, on a consideration of the evidence in 
the case, found that Eaj Kumar Lai and aU the defendants 
were members of a joint Hindu family and that Eaj 
Kumar Lai was the karta of that family, and that the 
partition decree, on which reliance was placed on behalf 
■of the defendants in support of the plea of separation, was 
fraudulent. It held that the bond in suit was for con- 
■sideration, but that no legal necessity for the debt had 
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been proved and that the plaintiff did not make proper and; 
laiita hona fide inquiries as to the existence of the alleged. 
•; pb^ad jjgg^ggities. It further held that the debts were not 

i tainted with immorality or illegality, and that the suit 

j was not barred by limitation. As a result of its findings 

; V , it exempted Debi Prasad and Chandi Prasad from the 

I Xqoal AJimady . ^ . _ _ . , • j j i tx i 

I J. claim and dismissed the suit against them, it, however, 

held that the defendants appellants, being the sons and 
grandsons of Eaj Kumar Lai, were under a pious obliga- 
I - tion to pay the debt in suit, as the debt was not raised for 

I any immoral purpose, and accordingly decreed the suit ex 

I parte against Eaj Kumar Lai and passed a decree for the 

I amount claimed against the defendants appellants, 

I restricting it in its operation to the extent of the joint 

j family property in their hands. 

j The decree dismissing the suit against Debi Prasad and 

Chandi Prasad has become final and in the present appeal 
we are only concerned with the question whether the 
I court below was right in passing a decree against the 

? defendants appellants, who are the sons and grandsons of 

I Eaj Kumar Lai. 

I The correctness of the findings on the questions of 

i fact recorded by the court below has not been questioned 

I before us, and the counsel for the parties stated that they 

accepted the accuracy of those findings. ***** 
The question for consideration in the present appeal, 
therefore, is whtether, having regard to the constitution of 
the family of which Eaj' Kumar Lai was the manager, 
the defendants appellants were under a pious obligation 
to pay the debt incurred by Eaj Kumar Lai, when the 
debt was raised neither for family necessity nor was 
tainted with immorality, 

. It is not disputed that the sons are under a pious obliga- 

? tion to pay the pre-partition debts of the father, provided 

the debts are not tainted with illegality or immorality," 
and, further, it is well settled that this pious obligation 
is enforceable only to the extent of the joint family pro- 
perty in the hands of the sons and that the father’ s creditor 
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is not entitled to proceed against the .persons or separate 
properties of the sons. But it is contended by the learned 
counsel for the appellants that the pious obligation of the 
son is restricted only to those cases in which the family 
consists only of the father and his sons, and that a son 
does not labour under any such obligation if persons other 
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than the father and the son, e.g. the brother or nephew 


of the father, are also members of the joint family. He 
further argues that the pious obligation of the son is con- 
fined only to the debt incurred by a father who is also a 
manager of the family and that the sons of the junior 
members of the family, who are not the managers of the 
family, are under no pious obligation to pay the debts 
incurred by their respective fathers. In other words, the 
argument is that there is no pious obligation on Hindu 
sons to pay the debts, of the class mentioned above, 
incurred by the father either (1) if the father was not the 
manager of the joint family, or (2) if, besides the father 


and sons, there are also other male members constituting 


the joint family, on whom there is no such pious obliga- 
tion. 

As it is now admitted that Eaj Kumar Lai was also the 
manager of the joint family, it is not necessary for the 
decision of the appeal before us to decide whether it is 
essential for the application of the doctrine of pious obliga- 
tion that the debt must be of a father who is also the 
manager of the joint family, and, therefore, the expression 
of opinion on the point must necessarily be in the nature 
of an obiter 'dictum; but as the point has been argued at 
length before us, I do not feel justified in not giving 
expression to my views on the subject. 

It is conceded by the learned counsel that there is no 
direct authority in support of the propositions propounded 
by him, but he maintains that his contention is counten- 
anced by the decision' of their Lordships of the Privy 
Council in Bnj Narain v. Mangal Prasad (1) and by 
certain observations contained in the judgment of this 

. (1) (1923) I.L.B., 46 AIL, S5- 
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19 S 2 Court in Binda Prasad v. Raj Ballabh Sakai (1) and in 
t,at.ta the Pull Bench decision of this Court in Ba-nkey Lai v. 

Prasad (2). He has further, in justification of his 
'G^adhab contentions noted above, drawn our attention to the 

bJtLuJiUJb 

observations of Coutts Trotter, C. J., in the Pull Bench 
decision of the Madras High Court in Suhramania Ayyar 
igbai Ahmad, Sahapathy Aiyar (3), that the doctrine of pious obli- 
gation is “an illogical relic of antiquity unsuited to any 
but a primitive and patriarchal society”, and that it is 
not to be extended beyond the limits made binding by 
decisions of unquestionable authority. 

I am unable to agree with the contentions of the learned 
counsel for the appellants. I am not aware of any Hindu 
law text that circumscribes the pious obligation of a son 
within the limits contended for by the learned counsel for 
the appellants. Indeed the pious obligation of the sons, 
as recognized by original texts, was irrespective of any 
assets being received by them. No doubt judicial deci- 
sions have, in various respects, modified the obligation 
of the sons with respect to the payment of debts of their 
father as recognized by original texts, but it is manifest 
that the obligation rests on the religious duty of the son 
to discharge the father’s debts and I can discover no justi- 
fication for holding that the sons of a father, who is not 
the manager of the joint family, are under no such 
Teligious obligation, or that if the joint family consists of 
members over and above the father and the sons there is no 
such obligation on the sons. To put it in another way, 
■every Hindu son is under a religious obligation 
to discharge his father’s debts of the class men- 
tioned above, irrespective of the fact whether the 
father is or is not the manager of the joint family, or 
whether the joint family is or is not composed of persons 
other than the father and the sons. 

I find it difficult to understand and impossible to 
appreciate why the sons of the junior members of a joint 

(1) (1925) 24 A.L.J.,273. (2) (1931) I.L.R., 53 All.. 868. 

(3) (1927) I.L.E.,51 Mad., 361. 
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Hindu family, or the sons of a manager of the family 
which also comprises brothers and nephew^s of the laita 
manager, should be absolved from the pious obligation 
which, so far as the Hindu law texts go, is imposed on 
every Hindu son, irrespective of the limitations contended 
for by the learned counsel for the appellants. It is to be 
remembered that law is not always a logical code, and, 
where the law is clear, it is not permissible to attempt to 
widen or to abridge its scope, simply to bring it into line 
with what, according to one’s conception, the law should 
have been. The law as to the pious obligation of 
the Hindu sons, as evolved by judicial decisions, is not 
free from confusion, and to introduce further refinements 
of the nature that the learned counsel for the appellants 
advocates would be to make that confusion worse con- 
founded; and, therefore, unless judicial decisions that are 
binding upon me lend support to his contentions, I am 
not prepared to introduce into this branch of the law 
exceptions which practically have the effect of nullifying 
the rule itself. With all respect to the observation of 
€outts Trotter, C. J., noted above, I find myself unable 
to hold that the rule as to the pious obligation of the 
Hindu sons is unadapted to a progressive state of 
society and is therefore to be confined within the strictest 
possible limits. So f^r as I can see, this rule was 
introduced as a sort of corrective to the rule that every 
male member of a joint Hindu family acquires an interest 
in the joint family property from the moment of his 
birth, and therefore no member of such a family can 
predicate the extent of bis share or can alienate the same. 

If by the mere fact of his birth the newdy born son 
acquires an interest in the joint family property, and thus 
automatically reduces the extent of his father’s interest in 
the same, it is but fair and just that he should shoulder, 
along with the father, the liabilities of the father. To 
make provision for the payment of debts due to a creditor, 
far from being ‘ ‘unsuited to any but a primitive and 
patriarchal society”, is in consonance with common 
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1932 honesty and is, I should think, the recognized practice of 

T..T.rn» the civilized world. The liability imposed on a son to 

pay the just debts of his father is not a gratuitous obiiga- 
tion thrust on him by Hindu law but is a necessary 
corollary — if not a salutary counter-balancing proviso — ^to 
the principle that the son from the moment of his birth 
Iqbal Ahmad, father, an interest in joint family 

property. 

In Brij Narain's case (1) the proposition as to the pious 
obligation of the son w'as formulated by their Lordships 
of the Judicial Committee in the following w’ords : “If 
he is the father and the reversionaries are the sons he may, 
by incurring debt, so long as it is not for an immoral 
purpose, lay the estate open to be taken in execution 
proceeding upon a decree for payment of that debt.” 
It is argued that their Lordships intended to lay dow-a 
that the pious obligation of the son extends only to the 
debt incurred by a father w^ho is also the manager of 
the family, and to confine the pious obligation 
only to cases in which the family consisted of 
the father and the sons. In the case before their 
Lordships the debt that formed the subject-matter of 
consideration w’-as incurred by the manager of the 
family and the family consisted only of that manager 
and of his sons, and the above-mentioned proposition 
was laid down by their Lordships with reference to the 
facts of the case that they had to decide. To give 
effect to the contention of the learned counsel for the 
appellants would be to 'read after the wwd “father” in 
the above quotation some such wwds as “who is also 
the manager of the family”, and after the word “sons” 
words to the effect “and no others”, for which I find 
no justification. Indeed the proposition is couched by 
their Lordships in words that are of general application 
and is uncircumscribed by limitations of the nature 
(^oRtended for by the learned counsel for the appellants. 

X All that is necessary to bring into play the pious obliga- 

(\') (1923) I.L.R.,48 AU., 96. 




tion of the sons is that the debt must have been incurred 
by their father and must not have been raised for an 
immoral purpose. 

In the case of Binda Prasad v. Raj Ballahh Saliai (1) 
the questions noAv under consideration did not arise for 
decision, but reliance is placed by the learned counsel 
on certain observations made by Mukerji, J., in the 
course of his judgment. The learned Judge observed 
that “The liability of the sons to pay their father’s debt 
not tainted with immorality is the same whether the 
liability is enforced through the court or it is taken 
advantage of by the father in paying off his antecedent 
debts by private treaty. In my opinion the test is that 
the property which the father could sell in his lifetime 
is the only property that could be pursued by his 
creditor on his death in the hands of his sons ... It is,, 
therefore, only such property as was under the control 
of the father in his lifetime in order to pay his antecedent 
debts that can be followed in execution.’’ On the basis 
of these observations it is argued that the pious obliga- 
tion of the sons is eo-extensive with the right of the 
father to dispose of the family property in order to 
liquidate his debts and that, where the father is not com- 
petent to utilize the family property for the payment of 
his debts by alienating the same, there is no pious obliga- 
tion on the sons. It is said that as in the case before us 
there was no obligation on Debi Prasad and Chandi Prasad 
to pay the debts of Eaj Kumar Lai, Eaj Kumar Lai could 
not alienate the family property for the discharge of his 
debts, and, therefore, there was no obligation on the 
defendants appellants to pay the debts of Eaj Kumar Lai, 
nor could such obligation be enforced by sale of their 
interest in the joint family property. If the learned 
Judges who decided Binda Prasad’s case had affirmed the 
propositions advanced by the learned counsel for the 
appellants, I would not have taken the contrary view 
without considerable hesitation, but the learned Judges 

(1) (1925) 273. 
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1932 in that case had to deal with a different set of affairs, and 
lajuta there was no pronouncement in that case on the questions 
before us. In that case the family consisted of one 
Bihari Lai, his son Tapeshwari Layal and the sons of 
Tapeshwari Dayal. During the lifetime of Bihari Lai, 
Tapeshwari Dayal incurred some debts and then died 
iqiai Ahmad, Surviving Bihari Lai and his own sons. 

The creditor obtained a simple money decree against 
Tapeshwari Dayal and after the death of Bihari Lai 
wanted to execute the same by attachment and sale of the 
family property in the hands of the sons of Tapeshwari 
Dayal, and the question for consideration arose whether 
he could do so in accordance with the provisions of section 
53 of the Code of Civil Procedure, and it was decided by 
this Court that he was not entitled to do so. It is clear 
from the facts stated above that the facts in Binda 
Prasad’s case were essentially different from the facts of 
the case before us and the decision in that case can be of 
no avail to the defendants appellants. 

I rnay note in passing that, in considering the question 
of the pious obligation of the sons, care must always be 
taken not to confuse two distinct- but well settled proposi- 
tions of Hindu law : (1) The father’s power to alienate 

the sons’ share during his lifetime for debts incurred by 
him which were neither for family necessities nor were 
tainted with immorality, and (2) the creditor’s remedy 
for the recovery of such debts by sale of the sons’ shares. 

The father can exercise the right to alienate the family 
property to discharge his debts only if the family consists 
of the father and the sons and of. no other male members, 
for the simple reason that those other members are under 
no pious obligation to pay the debts of the father; but 
the creditor’s right to recover the debt by sale of the sons’ 
interests in the family property is untrammeled by any 
such limitations, for the obvious reason that his right is 


based not on the father’s right to alienate the family pro- 
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interest. In other words, the creditor can pursue 
his remedy by sale of the sons’ interest in the 
family property, even though the father, having 
regard to the constitution of the family, cannot 
alienate the same. It is well settled that the 
undivided interest of a coparcener in a joint Hindu 
family governed by the Mitakshara law can be attached 
and sold in execution of a decree against him for his per- 
sonal debts, even though the coparcener is incompetent to 
sell his interest for the payment of his debts; and the 
purchaser can, after purchasing the same, have that 
interest defined and separated by a suit for partition. 
That being so, I fail to see why a creditor of a father 
cannot similarly enforce the pious obligation of the sons 
by attachment and sale of their interest in the family 
property, even though the father had no right to alienate 
the same. In my judgment, the measure of the creditor’s 
right to recover the father’s debt by attachment and sale 
of the interest of the sons in the family properties is not 
the father’s right to sell that interest for the payment of 
his debt, but is the pious obligation of the sons, which 
is controlled, not by the father’s power to alienate that 
interest, but only by the conditions that the debt should 
not be tainted with immorality and that it can be realized 
only from the joint ancestral property in the hands of the 
son and not from his separate property. I, therefore, 
cannot agree with the argument that when a creditor wants 
to sell the interest of the sons in the family property 
in execution of a decree for the debt of the father, he 
exercises the right of the father to alienate the interest 
of the sons. 

I do not find any observations in the Full Bench 
decision of this Court in Bankey Lai v. Durga Prasad 
(1) which are inconsistent with the view that I have- 
expressed above. On the contrary the following 
quotations from the judgment of Stjlaiman, A. C. J., 
with which three out of the remaining four learned 
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-Tudges constituting tlie Bench agreed, lend support to 

Laita my view. At page 871 the learned A. C. J. is reported 
to have observed : “If the debt is contracted by the 
father, then, whether he is the manager or not, the courts 
have recognized that there is a pious obligation on his 
sons to pay the debt, even though the debt is a separate 
jqbai Ahmd, father for his own personal purpose’’; 

and while dealing at page 883 with the decision in 
Ajodhia Prasad v. Data Bam (1) he observed that “we, 
however, went on to observe, which was in the nature 
of an obiter dictum, that as the father was not 
the manager the case did not come within the 
scope of any of the propositions laid down by 
their Lordships of the Privy Council in Brij Narain v. 
Mangal Prasad. We thought that in principle it 
seemed to follow that, in the absence of any express 
authority to the contrary, the interest of the minor 
grandsons could not be held liable for the personal debt 
of the father when the grandfather was alive and was 
the manager. I must confess that on a reconsideration 
I now think that this observation was incorrect. My 
learned brother Young, J., concurs in this view. The 
propositions laid do-wn by their Lordships of the Privy 
Council relate to joint families and cannot be considered 
as giving an exhaustive list so as to exclude the liability 
of a separated son.’’ These quotations from the judg- 
ment of the learned A. C. J. put it beyond doubt that 
the pious obligation of the son is not dependent on the 
father being also the manager of the joint ’family. 

Similarly, the following observations of the learned 
A. C. J. support the view that the creditor’s right to 
enforce the pious obligation of the sons is independent 
and irrespective of the father’s right to alienate the family 
property. He observed, at page 872: “The liability 
^ of the sons for the payment of such debts cannot rest 

\ on the power of the manager to bind the family. It 
must rest solely on the pious obligation of the sons to 

(1) [1931] A.L.J., 104. 
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pay tlieir father’s debts.” And further, while dealing 1932 
with the Full Bench decision of the Madras High Court — 

in Suhramania Ayyar v. Sahapathy Aiyar (1), his 
Lordship observed at page 876 : ‘‘On the other hand, 
Ayyangar, J., proceeded on the supposition that it was 
not the pious obligation of the Hindu son to pay his 
father’s debt, but rather the power of the father to sell ^ 
the family property in payment of his debts, which 
should be made the basis of the liability. The learned 
Judge, at page 396, gave his reasons for rejecting the 
contention that ‘though the father’s power of alienation 
and the creditor’s right to proceed against the son’s 
share are both based on the pious obligation of the son, 
still on a partition, what is put an end to is only the 
right of the father to alienate and not the right of the 
creditor. ’ A further reply may be that the Hindu law 
texts based the liability on the pious obligation itself 
■and not a.n the father's power to sell the son's share. 

■and that their Lordships of the Privy Council also in all 
their pronouncements have put the liability on the same 
basis.” s 

I similarly find nothing in the judgment delivered 
by Mukbrji, J., in the Full Bench case to lead me to 
hold that the contentions advanced by the learned counsel 
for the appellants are well founded. It is true that at one 
or two places in his judgment the learned Judge has made 
reference to the father’s right to alienate the family pro- 
perty for the payment of his debts that were not tainted 
with immorality, but he has novvhere held that the father’s 
right to alienate the family property is co-extensive with 
the creditor’s right to sell the son’s interest in the family 
property in execution of a decree for such debt. 

For the reasons given above I hold that the learned 
Judge of the court below was right in decreeing the plain-, 
ciff’s suit against the defendants appellants. 

(1) (1927) I.L.R., 51 Mad., 361. 
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1932 It is further argued on behalf of the afipeilants that the 
Laita case that the appellants were under a pious obligation to 

pay the debt in suit was not formulated in the plaint, and, 
therefore, they had no opportunity to meet that case, and 
we are asked, therefore, to give the defendants 
appellants an opportunity to adduce evidence on the point. 
[qiai Ahmad, j impressed by this argument. It was, no 

doubt, alleged in the plaint that the debt was contracted by 
Eaj Kumar Lai as the head and the karta of the family 
and that all the defendants derived benefit therefrom, but 
these allegations did not exclude the possibility of the 
defendants appellants being made liable for the payment 
of the debt on the basis of their pious obligation, provided 
the debt was not proved to have been incurred for an 
immoral purpose. In order to exonerate themselves from 
the plaintiff’s claim the defendants appellants had to prove 
not only that the debt was not incurred for family necessity 
but also to prove affirmatively that it was tainted with 
imm orality. If they did not lead any evidence on the 
point it was their own fault, and I am not prepared to hold 
that because of the absence of an express allegation in the 
plaint that the appellants were under a pious obligation 
to pay the debts the appellants have in any way been 
prejudiced. 

The last contention of the learned counsel for the appel- 
lants was on the question of limitation. One of the five 
earlier bonds that formed the consideration of the bond 
in suit, and to which reference has been made in the 
inception of this judgment, was a bond dated the 17th of 
August, 1919, executed by Kaj Kumar Lai for a sum of 
Es.4,000. Eaj Kumar Lai stipulated to pay the debt in 
four years and to pay interest on the amount every -six 
months and the bond went on to provide that “if I fail to 
pay the interest in six months the said amount of interest 
shall be treated as principal and I shalh continue to pay 
interest thereon at the rate aforesaid”, and “in case cf 
default in payment of interest of any six-monthly period, 
or the amount of principal, the creditor aforesaid has 
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power to realize, in any way he likes, his entire amount 
, . It is conunon ground that the default was made in 
the payment of interest from the very outset and it is, 
therefore, argued that the time for the recovery of the debt 
began to run from the date of the first default, and on the 
hlate that the bond in suit was executed the debt evidenced 
by the bond dated the 17th of August, 1919, was barred 
by limitation, and that any acknowledgment of that debt 
by Eaj Kumar Lai is not binding on the defendants 
•appellants. The learned Judge of the coiui below, on the 
authority of the Full Bench decision of this Court in 
■Gajadhar v. Jagannath (1), overruled this contention on 
the ground that the sons are under a pious obligation to 
pay the time barred debts acknowledged by their father. 
A-part from the reason assigned by the learned Judge of 
the court below, there is another reason for not giving 
•effect to the contention of the defendants appellants on the 
point. In my opinion the covenant in the bond, entitling 
the creditor to sue for the amount due on the bond before 
the expiry of the stipulated period of, four years, was for 
the benefit of the creditor, and it was open to him to 
waive that option, and to wait for the full period of four 
years before putting the bond into suit. If the creditor 
waived that option, as he undoubtedly did in the present 
'Case, the bond did not become payable till after the expiry 
■of four years and, therefore, a claim on the basis of the 
same would have been within time on the date that the 
Bond in suit was executed. Their Lordships of the Privy 
"Council in the recent case of Lasa Din v. Gulah Kunwar 
(2) similarly interpreted a similar stipulation in a mort- 
gage deed giving the mortgagee an option to bring a claim 
for the recovery of the mortgage debt without waiting 
for the full term of the mortgage, and the reasons con- 
tained in the judgment of their Lordships apply with full 
force to the case of a simple money debt. I hold, there- 
fore, that none of the previous debts acknowledged by 
Raj' Kumar Lai in the bond in suit was barred by limita- 
tion. 


Laxta 

Prasad 

V. 

Gajalear 

Shukul 


Iqbal Ahmad, 
J. 



298 THE INDIAN LAW EBPORTS [vOIj. LV 


All tile contentioDS urged on behalf of the defendants 
Laita appellants fail and accordingly 1 would dismiss this appeal 

Pbajsad . , 

V. with costs. 

Gajadhab 

Stoedx Kisch, J. : — concur. 


EEVISIONAL CIVIL 


Before Mr. Justice Niamat-ullah 

Jan^i, 3 SIYA E-AM DAS (Plaintiff) v. JAGANNATH and- 
OTHERS (Defendants)^ 

Oaths Act (X of 1873), sections 9, Il—Affreeme7it to abide by 
the oath of the other party to be taken in a 'particulan 
form — Cabinet resile from agreement — Contract Act (IX 
of 1872), sections 4, 5 — Offer and acceptance — Revoca- 
tion. 

The plaintiff made an offer in court, through his vakil ^ 
that if S, one of the defendants, made -a statement on oath 
with Ganges water in his hand, the suit might be disposed 
of in accordance with that stMement. The defendants’ vakil 
accepted the offer on behalf of the defendants, including 
and stated that the defendants agreed to abide by the state- 
ment which S would make after taking oath in the proposed 
manner. The next day w'as fixed for the appearance of S 
for the purpose, but before any statement had been mad.d 
tb^e plaintiff applied to withdraw from the offer which he had 
made. Held, that the plaintiff’s offer having been accepted 
by the other party and the acceptance having been com- 
municated to the plaintiff, he could not thereafter revoke the* 
offer; the agreement was a binding one, and the statement 
made by S after taking oath in the proposed manner was 
conclusive under section 11 of the Oaths A4.ct. 

Mr. L. M. Roy, for the applicant. 

Mr. L B. Bajierji, for the opposite parties. 

Niamat-tjllXh, J. This is an applicatio.n in revision 
directed against the decree passed by the Judge of smali 
cause court, Cawnpore, dismissing the applicant’s, suit^fo^^ 
recovery of Es.l53 against the three defendants. 

* Civil Revision No. 445 of 1932. 
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Tlie case was fixed for the 31st of March, 1932. It 
was stated on behalf of the plaintiff by his vakil that if the Sita ram 
defendant Sheo Char an sta'ced on oath with “Ganga jali” v. 
in his hand, the suit might be disposed of in accordance 
with his evidence. The defendants’ vakil accepted the 
offer stating that the defendants (including Sheo Charan) 
agreed to abide by the evidence of Sheo Charan. The 
defendants’ vakil prayed for one day’s adjournment to 
enable him to produce Sheo Charan. Accordingly the 
case was adjourned to the 1st of April, 1932, when the 
plaintifl; made an application attempting to resile from 
the offer to abide by the oath of Sheo Charan. The lower 
court, however, administered the particular kind of oath, 
which the plaintiff had proposed on the previous day; and 
Sheo Charan’ s evidence being against the truth of the 
plaintiff’s allegation, his suit was dismissed. 

It is argued on behalf of the plaintiff that the learned 
Judge was in error in administering the special oath to 
Sheo Charan and deciding the suit in accordance with his; 
evidence, in view of the revocation of his offer by the 
plaintiff. It is contended that there is nothing in law to 
prevent a party from revoking an offer to abide by the 
oath of another before the oath is actually taken. No 
authority has been quoted in support of this contention, 
which is not, in my opinion, sound. Section 8 of the 
Indian Oaths Act (Act X of 1873) empowers a court to 
administer an oath of a special kind to a person willing 
to take it. Section 9 provides that if any party offers to 
be bound by any such oath as is mentioned in section 8, 
if such oath is made by the other party, the court may 
ask such party whether or not he will make the oath. 

Section 10 empowers the court to administer such oath if 
The party to whom the offer is made signifies his willing- 
ness to make the oath. Section 11 declares that the evi- 
dence so given shall be conclusive proof of the matter 
stated . There can be no doubt that the offer of the plain - 
tiff, made bn the 31st of March, 1932, was forthwith 
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T933 accepted on behalf of the defendants, including the defen- 


toA Ram dant Sheo Charan who was to take an oath with Ganges 
water in his hand. No question was raised in the court 
Jasansath a_g regards the authority of the vakils on both sides 

to bind their respective clients, nor has any such ques- 
tion been raised before me. I have, therefore, to decide 
the case on the assumption that the plaintiff’s vakil had 
the authority to offer to abide by the evidence of Sheo 
Charan, in case he made a statement with Ganges water 
in his hand, and that Sheo Charan’ s vakil had an author- 
ity to accept that offer on his behalf. There was thus a 
completed agreement on the 31st of March, 1932, under 
which the controversy in the suit was to be settled in 
accordance with the evidence of Sheo Charan. It was 
argued by the learned counsel for the applicant that the 
suit could not be deemed to have been adjusted till the 
oath was actually made. The agreement between the 
parties arrived at on the 31st of March, 1932, has to be 
considered like any other agreement in which an offer is 
made on one side and acceptance on the other. Both 
the parties being represented by duly authorized agents, 
the offer made on behalf of the plaintiff was accepted there 
and then on behalf of the defendants, and the acceptance 
was complete immediately after the offer was made. It 
was forthwith communicated to the plaintiff’s agent. 
The plaintiff could not, therefore, revoke his offer on the 
next day. Section 5 of the Indian Contract Act clearly 
provides that a proposal may be revoked at any time before 
the communication of its acceptance is complete as against 
the proposer but not afterwards. The communication of 
an acceptance is complete as against the proposer when it 
is put in a course of transmission to him so as to be out of 
the power of the acceptor (section 4) . In the case before 
me, communication of the acceptance was complete on 
the 31st of March, 1932, as already mentioned; and the 
plaintiff’s revocation next day could not affect the binding 
character of the agreement to have the suit decided in 
accordance "with the evidence of the defendant Sheo 
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Charan, In this view the learned Judge of the coiu’t 
below was right in holding the plaintiff to his offer to abide siya ram 
by the oath of the defendant Sheo Charan. The latter 
swore in the manner proposed that the plaintiff's claim 
was false. Such evidence was rightly treated by the 
low^'er court as conclusive. 

This revision fails and is dismissed with costs. 


An application to take proceedings under section 145 of 
the Criminal Procedure Code was made to. a Magistrate, who* 
took the applicant’s statement and called for a police report. 
On receipt of the police report he, being occupied with other 
work, transferred the case for disposal to another Magis- 
trate, with the remark that judging from the police report 
there appeared to be some basis for the complaint. The 
Magistrate, to whom the case now came, perused the record 
and directed notice to issue to the opposite party according 
to law. Written statements were filed and evidence was 
recorded in due course, and the 1^3jgistrate ultimately passed 
an order directing the applicant to be put in possession of the 
disputed property and prohibiting the opposite party from 

* Gritnmal Revision No. 140 of 1932, from an order of Raja Ram, First 
A'lditional Sessions Judge of Cawnpore, dated the 16th of December, 1931. 


Before Sir Lai Gopal Mukerji, Acting Chief Justice, 
Mr. Justice Young, and Mr. Justice 'King 


KAPOOE CHAND and another v . SUEAJ PEAS AD* 

Criminal Procedure Code, sections 145(1), 537 — Omission of 
Magistrate to record the fact of or the grounds for his 
being satisfied that a dispute likely to cause a breach of 
peace exists — Subsequent proceedings not vitiated unless 
it has occasioned a failure of justice — Irregularity— Juris- 
diotion — Criminal Procedure Code, section 148(3)}— Costs 
awarded by Magistrate by o subsequent order passed 
ex parte — ^Validity — Criminal Procedure Code, sec- 

tions 43,B{d) and 439— Costs of revision proceedings— 
Authority to award such costs — "Consequential or inciden- 
tal order”. 
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interfering with it. Two days l&ter, npon application by the 
" applicant, the Magistrate passed an ex parte order awarding 
costs against the opposite party. in revision, 

Although the Magistrate who passed the order in^ the case 
did not strictly comply with the provisions of section 145(1) 
of the Criminal Procedure Code inasmuch as he omitted to 
state in writing that he was satisfied that there was a likeli- 
hood of a breaoh of the peace and the grounds on which he 
was so satisfied, yet such omission did not deprive him of his 
jurisdiction but amounted only to an irregularity which was 
cured by section 537 of the Code, as no failure of justice was, 
in fact, occasioned by such omission. In the circumstances 
of the case there was every reason to believe, althougli the 
Magistrate did noit expressly say so, that before he took any 
action he was satisfied in his mind, on a perusal of the 
police report and the sworn statement of the applicant, that 
there was a likelihood of a breach of the peace with respect 
to an immovable property. 

The jurisdiction of a Magistrate to take action under sec- 
tion 145 of the Criminal Procedure Code arises from the fact 
that he has received certain information from which he is 
satisfied that there is a dispute likely to cause a breach of the 
peace. The jurisdiction of the Magistrate does not depend 
on how he proceeds. If he has jurisdiction, he is not 
deprived of jurisdiction merely because his procedure is 
oiToneous or defective. His omission to follow certain direc- 
tions contained in the Code cannot be said to deprive him of 
jurisdiction. 

A distinction between an “illegality” and an “irregular- 
ity” should not be introduced, for the purpose of the applica- 
tion of section 537 of the Criminal Procedure Code. The 
sole criterion given by section 537 is whether the accused 
person has been prejudiced or not. SuhraJimania Ayyat y. 
King -Emperor (1) discussed. Banka Singh v. Gokul (2), Nathu 
Ram V. Emperor (3), and Brahmanath v. Siindar Nath (4) 
impliedly overruled. 

The order as to costs of the proceedings before the Magis- 
trate, which was passed by him two days after his passing 
the order deciding the case itself, was not an illegal order. 
Section 148(3) of the Criminal Procedure Code does not fix 
any limit of time for passing the order as to costs. 


(1) (1901) I.L.R.,25Mad.,61. 
<3) (1917) 15A.L.J.,270. 


(2) (1927)I.L.Il.,49An., 325. 
(4) (1919) 17 A.L.J., 434. 
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Although section 148(3) does not expressly state that a 
party should have an opportunity of being heard before an ' 
order for costs is passed against him., yet, in accordance with 
the ordinary principles of justice, the Magistrate should not 
have passed the order without giving such opportunity. 


Young, J. : — This is an application in revision from the 
decision of the Additional Sessions Judge of Cawnpore. The 
applicant’s application concerns an order made in proceedings 
under section 145 of the Code of Criminal Procedure. The 
Magistrate before whom the matter first came passed the 
following order: “There appears to be some basis for this, 
complaint, to judge from the police report. As I am unable, 
owing to pressure of work, to dispose of it myself, it is trans- 
ferred for such action as may be thought fit, along with a 
connected application, to the court of Babu Anand Sarup Saheb 
for disposal.” 


On the other hand, the respondent relies upon a two Judge 
decision in Ganga Safari Singh v. Bhagwat Prasad 


{!) (1927) 49 AIL, 325. 

(3) (1917) 15 A.L.J., 270. 


(2) Or. Rev. No. 139 of 1930, decided 
on the 22nd of May, 1930 . . 

(4) (1909) IX.R., 32 All., 132. 


.,.. 1 . .. : 
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Section 423(d) of the Criminal Procedure Code read with 
section 439 does not authorise the High Court to award costs 
of proceedings in revision before it. Clause (d) of section 423 
authorises the appellate court to make “any consequential or 
incidental order that may be just or proper”, but these 
words meto such orders as follow from or are accessary to 
the order passed on the appeal, and do not mean that the 
appellate court may pass an order as to costs of the appeal 
itself. 


The case was first heard by a single Judge, who 
referred it to a larger Bench with the following referring 
order : — 


The applicant contends that this order is not in accordance 
with section 145 and therefore the whole proceedings are vitiat- 
ed and the final order made by Babu Anand Sarup is of no 
effect and should be set aside. He relies upon a decision of. a 
single Judge of this Court in Banka Singh v. Gokul (1) and 
also on an unreported decision of myself in Kamla Kant Bajpai 
v. Emperor (2). He further relies on the decision of a single 
Judge of this Court in Na^thii Ram v. Emperor (3). 
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Musammat Har Piari v. Nathe Lai (1) , and a Full Bench deci- 
sion of the Calcutta High Court in Kliosh Mahomed Sirkar 
V. Nazir Mahomed (2). The cases relied upon by the appli- 
cant decided that where there is a mandatory provision in a 
statute it must be carried out, and if it is not, the whole pro- 
ceedings are invalidated. On the other hand, the effect of the 
decisions relied upon by the respondent appears to be that 
where the “order in writing” though not in accordance with 
the provisions of the, section is defective but no injustice has- 
been done, then the High Court does not and should not inter- 
fere. It is suggested oh the part of the applicant that a line- 
should be drawn at the year 1923, for in that year there was an. 
amendment of section 435 of the Code of Criminal Procedure. 
Before that date there was no provision for section 146 to be 
dealt with by way of revision in the High Court. After that 
date, the bar was removed. My own view is that this does not 
make a great deal of difference. Before 1923 the High Court 
did interfere in orders made under section 145, praying in aid' 
the Government of India Act. 

In my opinion there is a certain amount of confusion- 
occasioned by these various decisions and it would be of advan- 
tage that this matter should be considered by a Bench which 
could lay down the law authoritatively. I therefore refer this 
application to the Chief Justice in order that a Bench of three- 
Judges should be appointed to consider the matter! Although 
the above is the main point for decision, Mr. Gopal Samp- 
Pathak has other points on which he relies and which he wishes; 
to argue. 

The case w^as then heard before a Bench of three 
Judges. 

Mr. G. S. Pathak, for the applicants. 

Mr. Saila Nath Mukerji, for the opposite party. 

The Assistant Government Advocate (Dr. M. Wall- 
ullah), for the Crown. 

Mukerji, A. C. J., Young and King, JJ. The 
matter before us arose out of a petition for revision- 
presented by two persons, Kapoor Chand and Harish 
Ghandra, wKo were dissatisfied with an order of a 
Magistrate passed on the 2nd of June* 1931. 

The matter came up before one of us and having' 
regard to the conflict of decisions he referred it to a 

(I) (1920) 18A.L.J., 1140. (2) (1905) I.L.R., 33 Cal., 352. 
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larger Bencli and, accordingly, this Bench was consti- 
tuted. 

The facts briefly are these. One Sarju Prasad, as 
the servant of one Chunni Lai Garg, filed a petition under 
section 145 of the Criminal Procedure Code on the 21st 
of July, 1930,^before the City Magistrate of Cav^mpore, 
Mr. Barron. The petitioner said that his master, 
Chunni Lai, was in possession of a house in the city 
and the opposite parties (namely, the apjilicants before 
us and one Gulab Chand) were trying to interfere with 
the possession of his master and that there was a likeli- 
hood of a breach of the peace. The Magistrate took 
down the statement of 'Sarju Prasad on oath and direct- 
ed a police inquiry into the matter. On receipt of 
the police report he passed the following order : “There 
appears to be some basis for this complaint, to judge 
from the police report. As I am unable,, owing to 
pressure of work, to dispose of it myself, I transfer it 
for such action as may be thought fit, along with a 
connected application, to the court of Babu Anand 
Sarup Saheb for disposal.” The papers were accord- 
ingly sent to Mr. Anand Sarup and he, on the 7th of 
August, 1930, passed an order which is recorded in 
the order sheet in the vernacular. It has not been 
translated and made a part of our typed record but the 
order reads as follows, if translated into English : 
“The record of the case has been received. It was put 
up before the Mukhtar of the complainant. The 
complainant is not present in person ; on inspection 
of the record it is ordered that notice be issued, in 
accordance with law, to the opposite parties on condi- 
tion of the complainant depositing the process fee. 
The complainant and his Mukhtar may also be informed. 
The Mukhtar is present and he is informed.” On 
this order a notice was issued which professed to be one 
under section 145 of the Griminal Procedure Code and 
mentioned that section. This again has not been in- 
corporated in .our paper book and is in the Vernacular- 
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When translated it reads as follows : “Since I have 
been informed that with respect to the house No. 35/183 
situated in Bengali Mohalla in the city of Cawnpore 
there is a serious dispute between the parties, you are 
hereby informed that on the 19th of August, 1930, you 
should appear in my court and file your reply. Till 
then you should not in any way interfere with the 
property aforesaid.” Written statements were filed 
and evidence was recorded and Mr. Anand Sarup, as 
already stated, by his order dated the 2nd of June 1931, 
decided the matter before him. He directed that the 
applicant Sarju Prasad’s master be put in possession of 
the property, his finding being that the master, Chunni 
Lai, had been really in peaceful possession of the 
property before his eviction by the opposite parties. 
The learned Magistrate, by this order, further forbade 
all disturbance with Chunni Lai’s possession. The 
Magistrate having omitted to pass any order as to costs, 
an application was made by Sarju Prasad for assess- 
ment of costs and on the 4th of June, 1931, by an 
•ex parte order the Magistrate assessed the costs at 
Es. 516-13-6 against the opposite parties. 

The applicants before us went before the learned 
Sessions Judge with a petition of revision, but it was 
rejected by him; thereupon the matter came up to this 
Court. 

Several points have been taken before us. One of 
these we can at once rule out, on the ground that it 
was not taken in the court below and was not taken 
specifically in this Court. As it involves a decision as 
to facts, we are unable to proceed with it. It is this, 
that Mr. Anand Sarup had no jurisdiction in the matter, 
because Mr. Barron had no authority to transfer the 
■case to Mr. Anand Sarup, unless the latter was sub- 
ordinate to Mr. Barron. We do not know what were 
the respective positions of the two Magistrates. It 
may be that Mr. Barron was a 'Sub-divisional Magis- 
trate and that Mr. Anand Sarup was subordinate to 
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Iiim under section 17([2) of the Code of Criminal Proce- 
•dure. Or it may be that Mr. Barron had been special- 
ly empo'vs^ered under section 192(2) to transfer cases 
to Mr. Anand Sarup. These are questions of fact and 
we cannot allow a new . point to be raised in revision 
wMch involves a decision on a question of fact. 

The first point that has been argued is that 
Mr. Barron, the City Magistrate, had no jurisdiction to 
transfer the case to Mr. Anand Sarup without having 
previously taken cognizance of the case. The argu- 
ment is based on section 192 of the Code of Criminal 
Procedure. It is argued that a Magistrate can transfer 
a case only if he has taken cognizance of it, and that 
Mr. Barron had not taken cognizance of it. We are 
■of opinion that Mr. Barron did take cognizance of the 
case inasmuch as he, on the presentation of the petition, 
examined the petitioner on oath, then ordered a police 
inquiry to be made and, on receipt of the police report, 
he applied his mind to the report and came to the 
■conclusion that there was some basis for the complaint. 
He did not himself proceed further with the case 
'because he was busy otherwise, but he had undoubtedly 
taken cognizance of the case before he transferred it. 

The next point is that Mr. Anand 'Sarup did not 
proceed in accordance with law and, as he did not 
strictly comply with the provisions of section .145 of 
■the Code of Criminal Procedure, he had no jurisdiction 
in the matter. We have already stated what orders 
Mr. Anand Sarup passed and what was the nature of 
* the notice issued by him. There can be no doubt that 
Mr. Anand Sarup did not strictly comply with the law. 
He did not expressly state that he was satisfied that 
there was a likelihood of a breach of the peace, nor did 
he mention specifically the grounds on which he was 
■ so satisfied. All that he said was that he had perused 
dihe record, which, of course, included the police report - 
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and the statement on oath of the petitioner. He direct- 
ed a notice to issue ^‘according to law”, which can only 
mean that it purported’ to be an order under section 
145(1) of the Code of Criminal Procedure. Then the 
order which he actually issued quoted section 146 as 
the rule of law under which it had been issued. The 
order recorded the fact that the Magistrate had received, 
information that there was a “serious dispute” between 
the parties. In these circumstances, although we are- 
of opinion that the Magistrate did not follow the letter- 
of the law, we have every reason to believe that he was 
satisfied in his mind, on a perusal of the police report 
and the sworn statement of the applicant, that there 
was a likelihood of a breach of the peace. Further, 
it appears that the opposite partiesij on receipt of the^ 
notice, did raise the question as to the likelihood of a 
breach of the peace, the learned Magistrate, ex- 
pressly applied his mind to that point and, on the- 
evidence before him, came to the conclusion that there 
was likelihood of a breach of the peace. In the cir-- 
cumstances there i-s reason to believe that the Magis- 
trate was satisfied in his own mind, before he took any 
action, that there was a likelihood of a breach of the- 
peace with respect to an immovable property. 

Now we have to consider whether the defects in the- 
Magistrate’s order deprived him of jurisdiction to proceed 
with the case- In other words, we have to see whether, 
because the Magistrate did not strictly comply with the 
letter of the law in formulating his order under section 
146(1), he had no jurisdiction to proceed with the case. 

On this point a large number of cases have been ' 
cited and as most of the cases have been decided by 
learned Judges of this Court sitting singly, we do not . 
propose to examine each and every one of them. We^. 
may also point out that many of these judgments do not 
consider the effect of section 53*7 upon defects in the- 
order passed under section 145(1). ' 
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Section 537 of the Code of Criminal Procedure lays 
down that- a court of appeal or a court of revision shall Kapoob 
not reverse or alter any order passed by a court of com- 
petent jurisdiction “on account of any error, omission 
or irregularity in the complaint, summons, warrant, 
charge, iproclamation, order, judgment or other pro- 
ceedings before or during trial or in any inquiry or 
other proceedings under the Code, etc.’’ Section 637 
would cure all defects, provided the court which passed 
the order was one of competent jurisdiction and pfDvid- 
ed that the defects did not, in fact, occasion a failure of 
justice. 


The jurisdiction that is conferred on a Magistrate is 
conferred on him by the fact that he is a Magistrate 
and is entitled to act in a particular way in certain 
circumstances. In the case of the commission of an 
offence, he is empowered under the Code to take cogni- 
zance of the offence and to inquire into it or to try the 
accused person formally brought before him. In 
matters which do not relate to an offence but which 
relate to the likelihood of offences being committed, the 
Code provides for certain preventive measures. The 
Magistrate is authorised to take those measures and 
jurisdiction is conferred on the Magistrate by the mere 
fact that he is a Magistrate and it is his duty not only 
to try an alleged offender but also to prevent the com- 
mission of offences. If we examine certain other 
sections of the Code, we shall see how a Magistrate is 
authorised to act in order to prevent the commission of 
offences. 


Section 106 of the Code of Criminal Procedure lays 
down that when a court convicts a person of an offence 
involving a breach of the peace, it is authorised to 
direct the convicted person to enter into a bond for keep- 
ing the peace for a' certain : period- of time. Then 
section 107 of the Code of Criminal 
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wLen a Magistrate “is informed that any person is 
likely to commit a breach of the peace . . . , the Magis- 
trate . . . may, in manner hereinafter provided, 
require such person to show cause why he should not be 
ordered to execute a bond ...” It will be noticed 
that the Magistrate is to act in a certain way 
when he receives certain information. As soon as- 
he receives such information he .is authorised to 
act in a particular way. So it is the getting of 
the iSiformation that entitles him to act, and when he 
is entitled to act, he has jurisdiction to act (in the 
matter). Similarly, section 108 lays down that when a 
“Magistrate . . . has information that there is 
within the limits of his jurisdiction any person who 
. . . disseminates Or attempts to disseminate . . . 
any seditious matter, . . . such Magistrate, if in his- 
opinion there is sufficient ground for proceeding, 
may, in manper hereinafter provided, require such 
person to show cause . . Here again we find 
that the Magistrate, in order to act, has only to 
be informed of certain matters and, of course, he has 
to -believe the information. As scon as he gets the 
information he is competent to act, and the Code tells 
him how he is to act. 'Similar provisions will be found 
in sections 109 and 110 of the Code of Criminal Proce- 
dure. Section 112 lays down the procedure for Magis- 
trates to follow in matters detailed in sections 107, 108, 
109, and 110. It says that the Magistrate should make 
an order in writing setting forth the substance of his 
information, etc. Then section 113 and the following 
sections tell him how he is to proceed further. Simi- 
larly, section 133 says that where a Magistrate, “on 
receiving a police report or other information’ ’ considers 
that certain public nuisances should be removed or 
prevented, such Magistrate may make an order. Here 
again it is the receipt of the information that gives 
the Magistrate jurisdiction to act in the matter mentioned 
in section 133. 
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Now, if we read section 145 in the light afforded by 1933 
the sections quoted above, we see that if the Magistrate 
is satisfied from a police report or other information CHAjn) 
that a dispute likely to cause a breach of the peace 
exists, he is seised of jurisdiction to take action and he 
is empowered by the Code to act in a particular way. 

If this view be correct, the jurisdiction of the Magis- 
trate arises from the fact that he has received certain 
information and that he is satisfied as to the truth of 
that information. The jurisdiction of the Magistrate 
does not depend on how he proceeds. There are two'. 
things, — one is the authority conferred on him to act 
and the other is how he is to act. If he has jurisdic- 
tion, he is not deprived of jurisdiction merely because' 
his procedure is erroneous or defective. 

If this view he right, the omission on the part of the- 
Magistrate to follow certain directions contained in the- 
Code, although some of these directions may be more- 
important than others, cannot be said to deprive him- 
of jurisdiction. 

It was argued that the omission on the part of the- 
Magistrate to record the fact that he was satisfied that 
a dispute likely to cause a breach of the peace existed, 
and further to record the grounds on which he was so- 
satisfied, is an "illegality” which cannot be cured by 
section 537 of the Code of Criminal Procedure which- 
deals only with irregularities and not with “illegali- 
ties”. 

The argument has been based on the Privy Council 
decision in Snhrahmania Ayyar v. King-Emperor (1). 

In this case the accused person was charged with no 
less than 41 offences committed within the space of two 
years. Their Lordships of the Privy CounciL remarked' 
as follows: “The remedying of mere irregularities is 
familiar in most systems of jurisprudence, but it would' 
be an extraordinary extension of such a branch of 
administering the criminal law to say that when the' 
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Code positively enacts that such a trial as that which 
has taken place here shall not be permitted that this 
contravention of the Code comes within the descrip- 
tion of error, omission or irregularity.” Their Lord- 
ships made the remark in dealing with section 537 of 
the Code. In a later case, however, namely, Ahdul Rah- 
man V. King-Emperor (1), their Lordships pointed 
out, at page 125, that in the earlier case “it 
was possible that it might have worked actual injustice 
to the accused.” It may be that their Lordships of 
the Privy Council, in the later case, wanted to point 
out that section 537 of the Code of Criminal Procedure 
■could not cure the defect in Suhrahmania Ayyar’s 
case because the Code contained the provision that an 
Irregularity, which had worked injustice to the accused, 
•could not be cured. But it is significant that although 
their Lordships of the Privy Council drew a distinction 
Letween an “illegality” and an “irregularity” in the 
•earlier case, which was decided in the year 1901, the 
legislature did not introduce the word “illegality” in 
section 537 or anywhere else in the Code, although it 
was amended after that year. This being the state of 
the law, we do not think that we should introduce a 
distinction between “illegality” and “irregularity”. 
The sole criterion given by section 537 is whether the 
■accused person has been prejudiced or not. The object 
of procedure is to enable the court to do justice, but, if 
in spite of even a total disregard of the rules of proce- 
dure, justice has been done, there would exist no 
necessity for setting aside the final order, which is just 
and correct, simply because the procedure adopted was 
wrong. 

Having regard to the conclusion at which we have 
arrived, it is not necessary for us to examine many of 
fhe cases that have been decided in this Court. .It 
would be sufficient for us to mention that some learned 
■single .Judges, in Banka -Singh v. Gokul &)■ and 

(I) (1926) 25 AJOJ., 117. (2) (1927) LL.R.. 49 All., 325. 
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Brahmanath Y. Sundar Nath (1), took the view that 
the omission to make the order in conformity with 
section 145 of the Code of Criminal Procedure amount- 
ed to an illegality and ousted the jurisdiction of the 
'Magistrate and the order, good or bad, must be set 
aside. A contrary view was taken by two learned 
Judges of this Court in Ganga Saran Singh v. 
Bhagwat Prasad (2); by a learned single Judge of this 
Court in Madan Mohan Lai v. Sheoraj Kunwar (3); 
and by two learned Judges of this Court in Emperor v. 
Barmha 'Singh (4). As we have said, in view of the 
fact that the rulings quoted before us were mostly 
decisions of learned single Judges, and having regard 
to the fact that we have tried to arrive at some principle 
on which to base our decision, we need not examine the 
cases expressing the opposite view. 

We have repeatedly asked Mr. PathaJc, the learned 
counsel who ably argued the case for the applicants, if 
he could tell us how his clients were prejudiced by the 
omission on the part of the Magistrate to comply 
strictly with the provisions of sub-section (1) of section 
14’5 of the Code of Criminal Procedure. He replied 
that he was not in a position to say that his clients had 
been prejudiced. In view of this admission and in view 
of the fact that we ourselves are not in a position to 
discover that the applicants have in any way been pre- • 
judiced by the said omission, we are of opinion that the 
irregularity committed by the Magistrate is cured by 
section 537 of the Code of Criminal Procedure. 

The next point that was urged was that the Magis- 
trate was wrong in awarding costs to the opposite 
party, two days after he had passed his orders on the 
main application. The question of costs is dealt with 
by section 148(3), which does not fix any limit of time 
for passing the order as to costs. All that is needed 
is that the Magistrate passing the decision should 

(U (1919) I7 A.L.J., 434. (S) (1909) T.L.B.,32 All., 133. 

(3) [1932] A.L.J.. 503. (4) (1932) T.L.E., 64 AH., 1002. 
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make an order as to costs. This being the case, we 
are not in a position to say that the order that was 
passed as to costs two days after the decision of the 
main case was an illegal order. This view is in accord- 
ance with the decision in the case of Nafar Chandra 
Pal V. Siddhartha Krishna (1). 

Next it was objected that the order as to costs was 
passed ex parte. Although section 148(3) does not 
expressly state that a party should have an opportunity 
of being heard before an order for costs is passed against 
him, and the Magistrate, therefore, cannot be held 
guilty of an “irregularity”, we agree that, in ac- 
cordance with the ordinary principles of justice, the 
Magistrate should not have passed the order without 
giving the applicant an opportunity of showing cause 
against granting the opposite party’s application. We 
see no reason, however, to interfere, as the learned 
Sessions Judge has considered the order upon its merits 
and has come to the conclusion that, having regard to 
the fact that the case dragged On for about a year, the 
amount of costs was not unfair. 

On behalf of the opposite parties we have been asked 
to award them costs of the proceedings before us and 
as an authority a decision of a learned single Judge 
of this Court in Panna Lai v. King-Emperor (2) has 
{been cited. Against this decision, which followed a 
two Judge decision of the Bombay High Court, is the 
decision of the Full Bench case of Veerappa Naidu 
V. Amdayammal (3) which, in its turn, purported to 
follow a Calcutta case, Mehi Singh v. Mangcd Khandu 
(4). The learned counsel' for the opposite party also 
cites Mating Po Lon v. Maung Ba On (5). 

We have given the matter our independent considera- 
tion and we are of opinion that section 423, clause (d), 

(1) (1920) I.L.R., 47 Cal., 974. (2) Or. Rev, N0..221 of 1931, deeidfd 

on the ISth of Julv, 1932. 

(3) (1924) I.L.R. 48 Mad., 262. (4) (1911) I.L.R., 39 Cal., 157. 

(5) A.I.R., 1925 Rang., 111. 
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'Of the Code of Criminal Procedure read with section 
439 does not authorise the High Court, in revision, to 
.award costs of the proceedings before it. Clause (d) 
■of section 423 authorises the appellate court “to make 
.any amendment or any consequential or incidental order 
that may be just or proper’ ’ . The words under quota- 
tion mean that the appellate court may amend the 
order appealed from and may, further, pass such 
orders that follow from or are accessary to the order 
passed. They do not mean that the appellate court 
may pass any order as to costs of the appeal itself. 
IWe are of opinion that no costs can be awarded to the 
•opposite party. 

In the result the application fails and is hereby 
■dismissed. 


Before Sir Lai 'Gopal Mukerji, Acting Chief Justice, 
Mr. Justice King, arid Mr. Justice Niamat-ullah 

MOOLOHAND MOTILAL (Defendant) v. RAM KISHEN 


AND OTHERS (PLAINTIFFS)^ 

Valuation of suit — Suit under order XXL, rule 63 — Suit for 
decldration of ownership of property and its non-liaVility 
to he sold in execution of a decree against another person — 
Valuation according to decretal amount sought to he 
realized, or the value of the property, whichever less — Suits 
Valuation Act {VII of 1887), section 11 — Under-valuation 
— Suit decided hy court of inferior jurisdiction — Whether 
disposal on the merits prejudicially affected therehy — 
Estoppel — Plaintiff urging in appellate court that suit 
being undervalued was tried hy wrong court, 

A suit for a declaration that the plaintiffs were the owners 
'Of certain immovable properties and th^at these properties 
were not liable to be attached and sold in execution of a 
• decree obtained by defendant No. 1 against defendant No. 2 
was valued at Es. 1,342 and was accordingly filed in the 
court of the Munsif . This amount w'as the balance remain- 
ing due on the decree in execution of which the properties 
had been attached. Nothing was mentioned about the^ 

* First Appeal Ho, 164 of 1931, from an order of Brij Beliari I/nl, 
rSubordinate Judge of EtawaR, dated the llth of August, 1931. 


January, 6 
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valae of the properties, nor did the defendants raise any plea 
th^t the suit was under\^alued and should have been filed 
in the court of the Subordinate Judge. The judgment- 
debtor, defendant No. 2, did not enter appearance. The suit 
V 7 as dismissed on the merits and the plaintiffs appealed, and 
in the appellate court they raised the plea that the property 
in question was worth Es. 20,000, the suit had been under- 
valued and the Munsif had no jurisdiction to try it. The 
appellate court found in favour of this plea and returned 
the plaint for presentation to the proper court. On appeal 
to the High Courts — 

Held, that in a suit like the present it is the amount of the- 
decree sought to be realized that determines the value of the 
suit, where the property involved is of larger value than the 
amount due under the decree ; but where the decretal 
amount is large and the market value of the property involved 
is smaller, it is the market value of the property that 
determines the value of the suit. The fact that the judg- 
ment-debtor is also impleaded in the suit, as in most cases- 
he is impleaded pro forma, makes no difference in the rule. 
Dwarka Das v. Kameshar Prasad, I. L. E., 17 AIL, 69, not 
approved. In the present case the suit had been properly* 
valued and filed in the proper court. 

Held, also, that the mere fact that a court of inferior* 
jurisdiction has taken cognizance of a suit on account of 
undervaluation is not, in itself, a ground for saying that the 
disposal of the suit on the merits has been prejudicially* 
affected, within the meaning of section 11 of the Suits 
Valuation Act. Having regard to the object for which section 
11 was enacted, the conclusion is clear that the mere fact 
that there has been an undervaluation, and therefore the 
case has been heard by a court which should not ordinarily 
have heard it, should not be allowed to affect the decree if 
there has been no prejudice in the proper trial of the case on 
the merits. 

Held, also, that no question of estoppel against the plain- 
tiffs arose in this case. The plaintiffs did not say in the* 
plaint that the property involved was worth Ee. 1,342. They 
valued their suit at that figure, which was the amount due 
on the decree. It was a pure question of law whether the 
valuation of the suit should be the market value of the pro- 
perty or the amount due on the decree, and there could be^ 
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no estoppel on a question of law. Accordingly, the plain- 
tiffs were not estopped from pleading in the appellate court 
that the true valuation of the suit was the market value of m;otii.ai. 

V. 

the property. ram kishes 

This aippeal was first heard by a Division Bench, 
which referred it to a Full Bench with the following- 
referring order ; — 

Meaes, C. J., and King, J. : — This appeal arises out of 
a suit brought for a declaration that the plaintiff is the o-wner 
of the property in suit and it is not liable to be attached and 
sold in execution of a decree in favour of the defendant 
No. 1 against the defendant No. 2. The plaintiff valued the 
■claim for the purposes of jurisdiction at Es.1,342, and paid 
Es.lO as court fees for the declaratory rehef. There was no 
suggestion in the plaint that the value of the property was 
more than the amount mentionedj It does, however, appear 
■that the sum of Rs. 1,342 represented thje balance of the 
decretal amount which was still outstanding and which was 
sought to be realised in execution. In the -written statement 
neither of the defendants raised the plea that the claim had 
been undervalued and was not triable by the Munsif in whose 
court it had been filed. There was no issue framed by the 
■trial court as regards the valuation of the subject-matter of 
the claim. The learned Munsif went into the question on the 
merits and dismissed the suit. He, however, men-tioned that 
the enclosure in dispute was a valuable building of Rs.20,000. 

This was apparently based on the statement made by some 
■witness who was examined in the case. 

The plaintiff appealed to the court of the District Judge, 
and himself raised the point that the trial court had no 
jurisdiction because the value of the property in suit exceeded 
its pecuniary jurisdiction. The appellate court went into 
this question and recorded a finding that the property was 
worth much more than Es.2,000, and that therefore the 
Munsif should not have tried the suit. He accordingly 
allowed the appeal and ordered the plaint to be returned for 
presentation to the proper court. The defendant has ac- 
cordingly come up in appeal to this Court and contends I 
that the order of the appellate court is wrong. 

Several important questions of law arise in this case. It 
is to be seen whether the plaintiff, who himself valued the 
aclaim at less than Es.2,000 and chose the forum, can be 


a 
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1933 allowed to complain that the suit has been prejudicially 
Mn^-nwAXTT^ merits by trial in the Munsif’s court. An- 

Motilal^ other point for consideration is whether the plaimif! had 
EamKiskeit b.is claim at Es.1,342, which was the out- 

sttoding amount of the decree. A subsidiary question may 
arise whether in claiming a declaration of title as against the 
defendant No. 2 also the plaintiff was bound to value his 
claim at the full market value of the property. 

On the question whether the mere fact — that the suit has- 
been tried by a Munsif, with the necessary result that the 
appeal has been entertained by the District Judge, whereas 
if it had been tried by the Subordinate Judge an appeal* 
would have lain ‘to the High Court — ^is in itself sufficient to 
bring th|e case within section 11 of the Suits Valuation Act,. 
the Lahore High Court in Gheloo v. Kali Das (1) has gone 
to the extreme length of holding that whenever there is an 
undervaluation and a case is tried by a Munsif instead of a 
Subordinate Judge, there is a prejudice within the meaning 
of the section. On the other hand a Pull Bench of the 
Madras High Court in Kelu Achan v. Cheriya Parvathi 
Aethiar (2) has held that the circumstance that the appeal 
has ultimately to be heard by a District Judge and not by a 
Bench of the High Court does not involve the prejudice 
contemplated by the section. This case has, however, been 
dissented from by the Patna High Court in Mahanth 
RuUmin Das v. Deva Singh .(3), and by the Oudh Court in 
Sheoraj Singh v. Phulbasa Kuer (4)'. We may point out 
thpit the point directly arose before a single Judge of this 
Court in Musa Imran v. Bhagwan Das (5), and the learned 
Judge has expressed a definite opinion in favour of the ap- 
pellant. 

We think that this case raises questions of such impor- 
tance that the conflict requires to be set at rest by a Full 
Bench. ^ We accordingly direct that the case be laid before 
the Chief Justice for the constitution of a Full Bench. 

Tile case was then heard by a Full Bench. 

Messrs. Shiva Prasad Sinha and Nanak Chand, for 
. , the appellants. 

Messrs. N. P. Asthana and B. N. Sahai, for the 
respondents. 

(2)(1923)I.L,R,. 46Mad.,631.. 

(3) (1926) I.L.R., 5 Pat.. 505. (4) A.I.E., 1926 Oudb, 661. 

(5) (1927) 100 Tad- an Cases, 546. 



ALLAHABAD SERIES 


319 



VOL. LV] 

Mukebji, a. 0. J., King and Niamat-ijllah, JJ. : — 

This appeal has been referred to a Pull Bench because Moolckaito 
it raises several' difficult points of law. mowlai. 

The facts of the case briefly are these. • The appellants 
before us obtained a simple money decree against one 
Lalman. In execution of the decree the appellants 
caused the attachment of certain immovable propertie.s. 

The respondents ISTos. 1 and 2 preferred an objection 
to the attachment on the ground that one half of one 
of the properties and a whole shop belonged to them- 
selves and, not being the property of the judgment- 
debtor, had been improperly attached- Their objection 
failed in the execution department and thereupon they 
instituted the suit, out of which this appeal has arisen, 
to obtain a declaration that the property, the attach- 
ment of which had been objected to, was their own 
property and could not -be attached and sold in execu- 
tion of the decree obtained against Lalman. To this 
suit, not only were the decree-holders made parties 
but also Lalrhan was impleaded. 

Lalman did not enter appearance. The decree- 
holders defended the suit. The suit was heard on the 
merits by the learned Munsif, it having been valued 
at Ils.1,342 which was the amount then due on the 
decree in execution against Lalman. The plaintiffs 
who lost their suit went to the court of the District 
Judge and there urged that the property involved in , 
the suit was really worth Its. 20,00(1 and the Munsif 
had no jurisdiction to hear the suit. The learned 
Subordinate Judge who heard the appeal was of opinion 
that the fact that a suit of large valuation had been 
heard by a Munsif, was in itself a ground for holding 
that the plaintiffs had been prejudiced by the trial. 

The learned Subordinate Judge accordingly reversed 
the decree of the first court and directed that the plaint 
be returned to the plaintiffs for presentation to the 
proper court. Against this order this first appeal 
from order has been filed. 
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The questions that were raised during the hearing 
of the appeal before a Division Bench may be framed 
as follows : (1) What, in the circumstances of the case, 
would be the true valuation of the suit"? (2) If the 
valuation be larger than the pecuniary jurisdiction of 
the Munsif, whether section 11 of the Suits Valuation 
Act (Act VII of 1887) precluded the lower appellate 
court from interfering with the decree except on the 
ground of the disposal of the suit on the merits being 
prejudicially affected 1 and (3) Whether the plaintiffs 
were estopped from pleading that the true valuation of 
the suit was more than the value put by them in the 
plaint 1 

We take the several points raised one after another. 

On the first point, namely the true valuation, the 
cases decided in this Court have almost uniformlv 

e/ 

taken the view that it is the amount of the decree that 
determines the value of the isuit, where the property 
involved is of larger value than the amount due under 
the decree. These cases further lay down that where 
the decretal amount is large, but the market value of 
the property involved is smaller, it is the market value 
of the property that determines the value of the suit. 
One of these cases is Kliefya v. Mumtaz Begam (1), 
which followed the opinion expressed by their Lord- 
ships of the Privy Council in Radka Kunwary. Reoti 
Singh (2) and another Privy Council case in Phul 
Kumdri v. Gkamhyam Misra (3). A still later case is 
Anandi Kunwar v. Ram Nirajijan Das (4). These 
cases lay down the propositions of law in the manner 
stated above. 

There is an earlier case in Dwarha Das v. Kameskar 
Prasad (5) where it was mentioned that in a similar 
suit, if the judgment-debtor be made a party, the value 
of the property claimed would determine the value of 

(D (1915) I.L.R., 38All.,ra. (2) {1916) I.L.R., 38 All., 488. 

<3) (1907) I.L.B., 35 Cal.. 202. (4) (1918) I.L.B., 40 All. 505. 

(5) (1894) I.L.R., 17. AU., 69. 
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the suit. This view, however, has not been maintained 1933 
in the two later cases quoted above, on the ground that mooichaiid 
in most of the cases the judgment-debtor would be a " 
party pro forma and not as a person disputing the claim 
of the plaintiffs. At page 74 of the report in Khetra 
V. Mumtaz Begam (1) their Lordships say: “hjo 
doubt she (the plaintiff) made her husband a party co 
the suit, but she asked for no relief against him and 
did not allege any cause of action which w'ould entitle 
her to sue him. Apparently her husband was only 
made a formal defendant to the suit.” A further 
reason is given at the same page as follows : “The 
whole of the property is not in dispute, and under the 
attachment and the sale which might take place in pur- 
suance of it the whole property cannot be sold, but only 
so much of it as wdll be sufficient for the realisation of 
the amount of the decree. Therefore, the value of 
the subject-matter of the suit is the amount of the decree 
and not the amount of the actual value of the property 
or the value for which the plaintiff alleges that she 
purchased it.” We entirely agree with the view taken 
in the cases cited above and are of opinion that the 
valuation would depend on the circumstances stated 
above and not on the actual value of the property where 
the decretal amount to be realised is less than the 
market value of the property claimed. In this view, 
the proiper valuation is Rs. 1,342 as stated in the plaint. 

On the second question again, the decisions in this 
■Court have been uniform. The earliest case that w^as 
placed before us on this point is Kishan Lai v. Rup 
Ghand (2). The other cases are: Dalip Singh v. 

Kundan Singh (3), Khudaijat-ul-Kubra v. Amina 
Khatun (4) and Musa Imran v. Bhagwan Das (5). 

The view taken in this Court has been followed by the 
Madras High Court in Kelu Achan \. Cheriga ParvatM 
Nethiar (6). 


(1) (1915) I.L.R., 38 All.. 72. 

(3) (1913) T.L.R-, 36 All., 58. 

(5) p927) 100 Indian Cases, 546. 


(2) Weekly Notes 1889, p. 169. 
(4) (1923) I.L.B.,46Ar.,250. 
(6) (1923) IX.R., 46 Mad., 631. 


1 ■ 



1 




' I 
si'? 


fHl 

:■! 


f i 

n 


wi 

l| i 

'i- 


■i' 




iPI# 

I ;■ 


I 

> 


THE INDIAN LAW EBPORTS 


[vOL. LV 


^933 In Lahore the opinion seems to be in conflict. While 
Moolchaud Mr. Justice Abdul Qadib has taken the same view 
MoCTiAi. Court in ScH'^darni Hamir Kaur v. Court of 

eamkishen ]y[j._ Justice Broadway has taken a contrary- 

view in Cheloo v. Kali Das (2). The [Patna view is 
contrarj- to the view taken by us, vide Mahanth 
Rukmin Das v. Deva Singh (3),- and Oudh has followed 
the Patna view in Sheoraj Singh v. Phulbasa Kuer 

( 4 ). 

In view of the opinion expressed by other High 
Courts we have reconsidered the question on the merits 
and have arrived at the conclusion that the view taken 
in this Court is the correct view. 

Section 11 of the Suits Valuation Act starts by quot- 
ing section 578 of the Code of Civil Procedure of 1882, 
which has now been replaced by section 99 of the Code 
of Civil Procedure of 1908. These sections lay down 
that “Nb decree shall be reversed or substantially 
varied ... in appeal on account of any ... error, 
defect or irregularity . . . not affecting the merits of 
the case or the jurisdiction of the court.” As jurisdic- 
tion of the court is specifically exempted from the 
operation of the rule contained in these two sections, 
section 11 lays down that, notwithstanding the provi- 
sion contained in these sections, the overvaluation or 
undervaluation of a suit or appeal shall not affect a 
decree of the court of first instance or of a lower appel- 
late court, unless certain conditions stated i,n the section 
are fulfilled. The important point is that the decree 
passed shall not be interfered wdth unless the over- 
valuation or undervaluation “has prejudicially affected 
the disposal of the suit or appeal on its merits’’. 

The question is whether the mere fact that a court 
of inferior jurisdiction has taken cognizance of the 
suit on account of undervaluation is in itself a ground 
for saying that the disposal of the suit on the merits 


(1) (1932) 138 Indian Oases, 62. 
(3) (1926) li.B., 5 Pat., 605. 


(2) (1917) 44 Indian Cases, 816. 
(4) A.I.R., 1926 Oudh, 561. 
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lias been prejudicially affected. We are of opinion that ^^^3 
any such argument would not be good in view of the MoOLC?HA2!TI> 
fact that section 11 aims directly at nullifying any such 
argument. The legislature thought it fit to create two 
grades of courts of original jurisdiction and two grades 
of courts of appellate jurisdiction. The jurisdiction of 
these courts depends on the valuation of the suit or 
appeal. Disputes as to the proper court to choose for 
the ;suit or the appeal are likely to arise and the legis- 
lature which created these various courts thought that 
it was proper for it to settle the dispute in certain cases. 

It accordingly enacted, as we read section 11, that the 
mere fact that there has been an undervaluation and 
therefore the case has been heard by a court which 
should not ordinarily have heard it, shall not be 
allowed to affect the decree if there has been no prejudice 
in the proper trial of the case. If we put the object for 
which section 11 was enacted before us, we come at 
once to the conclusion that the fact that a court of 
inferior jurisdiction has heara a suit of larger value 
should not be allowed to be an exception to the rule 
e.r^acted in section 11. 

The overvaluation and undervaluation have been 
put in the same category and ju the same sentence. 

The prejudice contemplated must be or may be of the 
same nature. If it is argued that the hearing of a suit 
by a court of inferior jurisdiction itself operates as a 
prejudice, then it cannot be said that the hearing of a 
suit of. smaller value by a court of higher jurisdiction 
can, in itself, operate as a prejudice on the merits. 

Some difficulty has been experienced in finding an 
illustration where an undervaluation of a suit or appeal 
is likely to prejudice the disposal of a case and difficulty 
has also been experienced in finding an illustration 
where the overvaluation of a suit or appeal may affect 
prejudicially the disposal of a case on the merits. We 
have been able to hit upon two instance, one of ea,ch 
case, and they are these. In the case of overvaluation,. 
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if ^ property which should have been valued at say 

MoOLCmAND ^8.2, 000 is valued at Es. 11,000 and the suit is brought 
^ before a Subordinate Judge, a first appeal would lie to 
jramKishen High Court against the decision. The main- 
tenance of an appeal in the High Court is a costly 
matter. The record has to be translated and printed 
and it is possible that a party with small resources may 
not be able to prosecute properly an appeal in the High 
Court. In the case of an appeal to the Privy Council 
from the decision of a High Court, a party may point 
out that from poverty he could not print the proper 
documents for the benefit of the High Court and there- 
fore the disposal has suffered prq'udicially on the 
merits. 

In the case of undervaluation this illustration may 
do. 'Suppose the market value of a piece of jewellery 
is really Es. 1,500. A party claims it and, valuing it 
at Es.500, brings the suit in the court of small causes. 
If the right valuation had been given, the suit would 
have been cognizable by a Munsif and the party who 
lost would be entitled to file an appeal. When the 
suit is decided, E would be open to the High Court in 
revision to find out whether the disposal of the suit on 
the merits has been prejudicially affected. A party 
may show that his evidence was taken piecemeal, that 
the whole of the, evidence was not recorded in extenso 
and the result was that the Judge, not remembering 
fully what the witnesses had stated at an earlier stage, 
arrived at a conclusion which was not the right one. 

It is really immaterial whether we are able or not to 
give proper illustrations of the disposal of a suit or 
appeal being prejudicially affected by undervaluation 
or overvaluation. Suffice it to say that the language 
of the law is clear and the necessary consequence of 
that language has to be followed if there be no 
ambiguity. The law lays down that the mere fact that 
a suit has been overvalued or undervalued shall not 
be allowed to affect the decree unless the disposal of the 
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suit on the merits has been prejudicially affected owing 1933 
to the overvaluation or undervaluation. The learned 
Subordinate Judge ivho heard the appeal has not come 
to the conclusion that owing to undervaluation the FtAM Kishen: 
disposal of the suit has been prejudicially affected on 
the merits. In the circumstances, we are of opinion 
that it was not open to him to interfere with the decree 
of the court of first instance. 

The third point is one of estoppel. In this case no 
question of estoppel can arise. The value of the pro- 
perty was known to the parties. The plaintiffs did 
not say in the plaint that the property claimed was worth 
Es. 1,342. They distinctly stated that they valued 
their suit according to the amount due to the decree- 
holders from Lalman. It was a pure question of law 
whether the valuation of the suit should be the market 
value of the property or the amount due from Lalman. 

There can be no estoppel on a question of law. We 
accordingly hold that the plaintiffs were not estqpped 
from pleading before the Subordinate Judge that the 
true valuation of the suit was the market value of the 
property in dispute. We have, however, held that the 
plaintiffs properly valued their suit. 

The result is that the appeal succeeds. We set aside 
the order returning the plaint for presentation to the 
proper court and direct the learned Subordinate Judge 
to hear the appeal on the merits. The appellants will 
have their costs of both the hearings in this Court, at 
all events. 
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Before Sir Lai Gopal Mukerji, Acting Chief Justice, 

Mr, Justice King and Mr. Justice Niamat-ullah 

1933 ” * ^ 

Jmumry, lu SITAL DEsr AND OTHEBS (Defendants) v. AISTANT EAM 

(Piaintipf)''^ 

Letters Patent, sections 10, 30— "Judgment”— Order of 

femand — Appeal — Ciril Procedure Godf, section 148,* 
order XLI, rule 2^— Conditional order of remand, fixing 
a time for fulfilling the condition and in default the appeal 
to stand dismissed — Decree or order — Power to extend the 
time. 

An appeal lies under section 10 of the Letters Patent from 
an order of remand passed by a single Judge of the High 
Court under order XLI, rule 23 of the Cml Procedure Code. 
A final decision which effectually disposes of the appeal 
amounts to a * ‘judgment” with|in the meaning of section 10 
of the Letters Patent, whether it amounts to a “decree” or 
not. Sevak Jeranchod Bhogilal d. Dakore Temple Com- 
mittee, 23 A. L. J., 555, explained and distinguished. 

Where the lower appellate court remanded the suit on 
condition that the appellant should within one month file 
certain papers in the trial court, “and in case that is not 
done, the remand order shall not take effect and the appeal 
shall stand dismissed automatically upon a report being made 
by the court below that the order for filing the papers had 
not been complied with”, and the condition was not complied 
with but an extension of time was prayed for, it was held 
that the order was not final and did not amount to a decree, 
and it was open to the court to extend the time. 

The facte of the case are fully set forth in the 
following judgment of the single Judge from which 
ihe appeal under section 10 of the Letters Patent was 
filed : — 

Kendall, J . : — ^The plaintiff appellant brought a suit 
for demolition of the constructions on a certain plot. The 
suit was dismissed by the trial court, and on the plaintiff 
appealing to the District Judge an order was passed remand- 
ing the suit for re-trial, prowded that within one month the 
plaintiff filed certain papers; “and in case that is not done,” 
ihe order concludes, “the remand order shall not take effect 
and the appeal shall stand dismissed automatically.” The 
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papers were not filed within the time given, and the plain- ^33 

tiff made an application for an extension of time. The sitai Din 
Judge refused, saying that he had neither the power nor the 
wish to extend time, but held that the language of the order 
passed on appeal by himself was peremptory and left him 
no choice. He th.erefore dismissed the application, adding 
“The appeal stands dismissed automatically, requiring no 
further order of the appellate court.” 

An appeal has been preferred ag'ainst this order, and a 
preliminary objection is raised on behalf of the respondents 
that no appeal lies from this order of the District Judge, 
which is merely an order refusing to extend time and has 
not the force of a decree. It is argued that the first order 
had the effect of a decree, and in fact was embodied in a 
'decree, and as such was appealable, but that the second order 
was merely one refusing extension of time ; and further that 
the Judge was, as he believed himself to be, bound by Ib.e 
decree which he had himself given. 

It is argued on behalf of the appellant that the first order 
was an order of remand not amounting to a decree, and that 
it was the second order which had the force of a decree and 
which was subject to an appeal. 

Counsel on either side have referred to the decisions in the 
'Cases of Suranjan Singh v. Ram Bahai Lai (1) and ^Jagar- 
nath Sahi v. Kamta Prasad Upadhya (2). In the first of 
these cases a Pull Bench of this Court held that section 148 
^of the Code of Civil Procedure does not entitle the court to 
extend the time fixed by the decree for payment of the 
purchase money in pre-emption suits and further that an 
•order made under section 148 of the Code of Civil Procedure 
is not a decree, and that it is not appealable as an order 
under section 104 of the Code of Cml Procedure. In the 
second case a Bench of two Judges of this Court held that 
where an application had been made to set aside an ex parte 
decree, and the court passed an order in favour of the ap- 
plicants conditional on their pa 3 dng to the plaintiffs by a 
certain date a sum of money as damages, an appeal would lie 
from the order of the court refusing to receive the prescribed 
payment after the fixed date, and also that the court had 
jurisdiction to extend the time. The raiio decidendi in both 
cases clearly was whether the first order fixing the time for 
payment had the effect of a decree or not. In the case 
(1) (1913) IX.K,, 35 A1L, 582. (2) (1913) I,L.R., 36 AU.. 77. 
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before the Full Bench there was a decree for pre-emption 

SiTAi* Bcf and a time was fixed for payment of the purchase money. 

AkaotRim second case there was an order setting aside the ex 

parte decree conditional on payment being m'ade within a 
fixed time. In the case before me now it is clear that the 
learned District Judge believed that the first order had the 
force of a decree, and that it was not an order of remand 
as the appellant cMims that it tvas. It could, it is argued, 
only be changed into an order of remand if the plaintiff filed 
certain papers before a certain date. Like the order of the 
Subordinate Judge in the case of Jagarnath Sahi v. Kamta 
Prasad TJpadkya (1) it is, however, open to criticism as a 
conditional order. If the District Judge had ordered the 
papers to be filed by a certain date 'and the appeal to be put 
up for final orders on that date there would have been no 
ambiguity. Under section 2 of the Code of Civil Procedure 
a decree is defined as “The formal expression of an adjudica- 
tion which, so far as regards the court expressing it, 
conclusively determines the rights of the parties with regard 
to all or any of the matters in controversy in the suit.” The 
present case is not analogous to that of a preliminary decree 
in a mortgg^e suit or in a partition suit where the rights have 
been determined and only accounting remains. If the papers 
had been filed by the plaintiff in time the whole matter would 
have been re-opened, so that it cannot be said that the rights 
of the parties had been conclusively determined. This being 
so, it appears to me that the first order of the District Judge 
did not amount to a decree, and in consequence it was open 
to him to give further time. He did not wish to do so, 
though I am informed that the plaintiff was ready with the 
papers only one day after the allotted date. He has not, 
however, discussed the merits of the case as he would have 
done if he had believed himself competent to extend time. 
I therefore allow the appeal, remand the case under order 
XLI, rule 23 of the Code of Civil Procedure and direct the 
lower appellate court to re-admit the appeal under its 
original number and to determine on its merits the question 
of whether the plaintiff should be allowed an extension of 
time, and, if the answer to this question is in the affirmative, 
to remand the suit in accordance with the order of the 18th 
of January, 1929. 

The appeal under section 10 of the Letters Patent from 
this judgment was heard by a Pull Bench. 


fli nfil5iv I T. T?. an 77 
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Mr. B. Mukerji, for the appellants. 

Mr. Shiva Prasad Sinha, for the respondent. 

Mukerji, A. C. J., King and Kiamat-ullah, JJ. : — 
This is a Letters Patent appeal against the judgment of 
a learned single Judge of this Court. A preliminary 
point is taken that no appeal lay. The ground urged 
is that the order passed by the learned single Judge did 
not amount to a decree, inasmuch as he sent back the 
case to the lower appellate court under order XLI, rule 
23 of the Code of Civil Procedure. It is pointed out 
that the order passed was an order of remand, and under 
the Code of Civil Procedure it did not amount to a 
“decree”. 

In support of this argument reliance is placed on the 
case of Sevdk Jeranchod Bhogilal v. Dakofe Temple 
Committee (1), decided by their Lordships of the Privy 
Council. That case arose in the following circum- 
stances. There was a temple of a public character, and 
a suit under section 92 of the Code of Civil Procedure 
was filed in respect of the management of the temple. 
The case went up before their Lordships of the Privy 
Council, and their Lordships confirmed the scheme 
settled in India after some alterations. One of the 
provisions in the scheme was that the scheme might “be 
altered, modified or added to by an application to His 
Majesty’s High Court of Judicature at Bombay”. A 
temple committee was appointed, and it framed a body 
of rules according to the powers given to it. These 
rules came before the District Judge of Ahmedabad for 
his sanction, and he made certain alterations. There- 
upon certain persons, who were dissatisfied with the 
alterations made by the District Judge, filed an appeal ■ 
against the order. The High Court held some doubt as 
to whether an appeal lay; but nevertheless a learned Judge 
of the High Court “wrote and delivered a judgment in 
which he expressed his views as to the rules which had 

(1) (1926) 23 AXJ^.. 555. 
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1933 been sanctioned by the District Judge . 1 hen an appeal 

grrtT. htti was taken to His Majesty in Council, and the Judicial 
Committee expressed the opinion that no appeal lay to 
the High Court and no appeal lay to the Privy Council. 
In pointing out the reason as to why no appeal lay to the 
Privy Council, their Lordships said as follows : ‘ ‘The term 
‘judgment’ in the Letters Patent of the High Court means 
in civil cases a decree and not & judgment in the ordinary 
sense.” Eeliance is placed on this sentence, and it is 
urged that for an appeal to lie against the judgment 
of a single Judge the “judgment” must amount to a 
decree. 

In our opinion this is not a correct reading of the 
judgment of their Lordships of the Privy Council. Al- 
though the* judgment does not point out upon what clause 
of the Letters Patent of the Bombay High Court the 
remark was based, yet it seems to us that their Lordships 
had in their minds clause 39 of the Letters Patent of the 
Bombay High Court, which laid down the conditions 
under which an appeal could lie from a “judgment” of 
the Bombay High Court. It is true that clause 15 of the 
Letters Patent of that Court also mentions that in 
certain cases an appeal would lie to His Majesty; but 
that clause primarily mentions in what cases an appeal 
lies from a decision of one or more Judges of the High 
Court to the High Court itself, and then concludes by 
saying that in other cases an appeal would lie to His 
Majesty. It is really clause 39 which states in detail 
fhe circumstances in which an appeal would be com- 
petent to His Majesty in Council. There, not only the 
words “final judgment” are used, but also the words 
“decree” and “order”. In clause 15 the only word 
used is judgment. We, therefore, think that when 
their Lordships of the Judicial Committee said that in 
order that an appeal might lie from a judgment of the 
High Court it should amount to a decree, they had 
clause 39 in their minds. 
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We have to construe clause 10 of the Letters Patent 
#of the Allahabad High Court, which is almost verbatim 
the same as clause 15 of the Letters Patent of the 
Bombay, Madras and Calcutta High Comis. If the 

• appeal to His Majesty in Council is not confined to a 
•decree alone, but if an order which is final is appealable 
-to His Majesty in Council, and if the words “decree” 
.and “order” appear in the same sentence as the word 
“judgment”, we see no reason why we should read the 
word “judgment” in clause 10 of the Allahabad Letters 
'Patent or clause 15 of the Letters Patent of the Bombay, 
^Madras and Calcutta High Courts as meaning only a 

‘ ‘decree’ ’ and not also a final ‘ ‘order’ ’ . On a reading of 
.- several clauses of the Letters Patent of the Allahabad 
Court we have come to the conclusion that a final deci- 
sion, which effectually disposes of the appeal before the 
IHigh Court, should : amount to a judgment, whether it 
amounts to a decree or not. If it does not amount to a 
decree, it would amount to an “order” in any case; and 
as we have already said, a final decree or order of the 
' High Court is appealable to His Majesty under clause 
39 of the Letters Patents of the Bombay, Madras and 
Calcutta High Courts and clause 30 of the Letters 
Patent of the Allahabad High Court, and there would 
be no valid reason to read the word “judgment” in 

• clause 10 of the Letters Patent of the Allahabad Court 
in a restricted sense. 

We may point out that the practice of this Court has 
always been to entertain an appeal against an order of 
remand passed by a single Judge of this Court under 
order XLI, rule 23 of the Code of Civil Procedure. 
This was pointed out in the case of IsJiwari Prasad v. 
SheotaJial Rai (1), to which one of us was a party. & 
that case also the decision of their Lordships of the 
'Privy Council in Semh Jeranchod BJiogilal v. DaTiore 
Temple Committee (2) was cited, but it was di's- 
' tinguished. It was stated in that judgment that nothing 

(1) (1926) I.L.E,, 48 All., 884. (2) (19^) 23 A.L.J., 555. 
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1933 had. been, sbown to the Judges who decided the case, which 
snuiite" ought to induce them to differ from the existing practice. 
mrak We are of opinion that nothing has been, shown to us 
which ought to induce us to differ from the existing 
practice. 

The opinions in the other High Courts seem to support,, 
in the main, the view taken by us. Cases decided before 
the decision of their Lordships of the Privy Council need 
not be considered. The Lahore High Court in Shihha 
Mai \\ Rup Narain (1) had before them a question similar 
to the one before us, and they came to the conclusion that 
an appeal was maintainable under the Letters Patent of 
the Lahore High Court, clause 10 of which is similar in 
terms to clause 10 of our Letters Patent. 

We hold, therefore, that the appeal is maintainable. 
Now we have to come to the merits of the case. 


The facts of the case are given in the judgment of the 
learned single Judge, and we need not state them again. 
The difficulty in the case arose from the fact that the 
learned District Judge added the word “automatically” 
when revising his judgment. The judgment, as it stands, 
is somewhat ambiguous. The sentence by which the 
learned Judge made a remand to the court below runs as 
follows : “Accordingly I direct that the suit shall go 
back to the lower court for retrial on condition that withiu 
one month from today the plaintiff appellant shall place 
on the record all the papers that may be necessary for 
measurements being carried out from a ‘sahadda’, and in 
case that is not done, the remand order shall not take effect 
and the appeal shall stand dismissed automatically upon 
a report being made by the court below that the order of 
this court for filing papers had not been complied with. ’ 

It appears that some, papers were filed in the court of 
first instance within the period allowed but some were 
filed beyond the month allowed. The learned Munsif 
refused to take the papers and made a report that the order 

(I) (1928) IX.B., 10 Lab., 132. 
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of the appellate court had not been complied with. An isss 
application was also made by the plaintiff to the lower sitai,dis,- 
appellate court to accept the documents he had brought. AsAsiRAK 
The learned Judge thought that the order of remand being 
.a final order of the court, the time given by him by that 
order could not be extended by him under section 148 of 
the Code of Civil Procedure. He also said that even if 
he could extend the time, he did not wish to extend it. 

The learned single Judge of this Court was of opinion 
that the order was not final and time could have been ex- 
tended if the learned District Judge was inclined to extend 
the period. We agree with the view taken by the 
learned single Judge of this Court. What the learned 
District Judge meant when he said “the appeal shall 
stand dismissed automatically upon a report being made 
■. . . ” was that he was passing a sort of a stop order, 
and at that moment he was not inclined to grant any 
further time to the plaintiff. The word “automatical- 
ly” and the expression “upon a report being made” 
are somewhat contradictory. If the final order 
■depended on receipt of a report from the court of first 
instance, it cannot be said that the order of the learned 
District Judge became operative, by its own force. 
without any report being received from the lower court. 

Agreeing, therefore, with the learned single Judge 
of this Court we dismiss the appeal with costs. 
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Before Sir Lai Gopal Mukerji, Acting Chief Justice, 

Mr. Justice King and Mr. Justice Niamat-ullah 

MOHE-UDDEsr (Judoment-'DEBtob) v. EASHMIEO BIBI' 
(Degree-holdeb)'^ 

CwU Procedure Code, order XXIII, rule S-r-Gompromise decree 
— Lawful'^ compromise — Stipulation by way of penalty^ 
contained in compromise — Contract Act (IX of 1872), section 
^4r--AppUcabiUty to compromise decree — Civil Procedure^ 
Code, section il— Execution court can modify penal clause^ 
contained in compromise decree. 

A decree was passed, in accordance with the terms of a com- 
promise, which provided tha^ the defendant was to pay 
BsJl,500 by yearly Instalments of Es.1,100, but that in case 
of default in pa 3 unent of any one instalment the entire amount 
remaining unpaid would become immediately payable, with 
interest ^t the rate of 2 per cent, per mensem from the date of 
the decree. Seven instalmerits were duly paid and then there 
was default. The decree-holder applied in execution to recover* 
the balance, Es.3,800, with interest at the stipulated rate from 
the date of the decree. The judgment-debtoi’ objected that" 
the stipulation as to the interest was of a penal nature, and the 
question was whether the court executing the decree could! 
give any relief against it. 

Held, by the Full Bench, that section 74 of the Contract Act 
applies to the case of a compromise decree and it is open to* 
a court executing such decree to interfere with a stipulation 
by way of a penalty contained in the compromise. Raghu~~ 
mndan Prasad v. Ghulam Ala-ud-din Beg , I. L. E., 46 AIL,. 
571, overruled. 

Per Mueebii, A. C.. J. — Section 74 of the Contract Act. 
applies in terms to a contract, but, in the case of a com- 
promise decree, what there is before the court is a contract 
pure and simple. In passing a compromise decree the court- 
does not exercise its judgment at all but merely embodies- 
the terms of the agreement; and the decree does not cease 
to be a contract, for essentially it is a matter of contract and’ 
nothing else. Section 74 does not say that the relief to be 
granted under it is confined to a suit. Therefore, in execut- 
ing the compromise decree, there is nothing in section 7 f 
which prevents the court from applying that section to the* 
case before it. 


♦ First Appeal No. 412 of 1031, frora a decree of C. I, David, Subordmate 

JiKije of Allahabai, dated tbe 21st'o! My,. 1^3L 
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In entertaining a plea that one of the terms of the compro- 
mise contains a penal clause the court executing the decree Moni-rDDiK 
does not really go behind the decree, but it finds out, as it 
is entitled to find out, on payment of what amount the bW 
decree should be discharged. If, instead of the amount of 
penal interest stipulated for, the court came to the conclusion 
that only a reasonable amount was to be paid, the court would 
be deciding a question as to the satisfaction or discharge of 
the decree under section 47 of the Civil Procedure Code, and 
would not be going against the terms of the decree. 

An agTeement which contains a penal clause is not neces- 
sarily an unlawful compromise, and in the stipulation contained 
in the compromise in the present case there was. nothing 
which made the compromise not '‘lawful” for the purpose 
of order XXIII, rule 3 of the Civil Procedure Code. 

Per Niamat-ullah, J. — Section 74 of the Contract Act, 
viewed in its proper perspective, does not involve any inter- 
ference with the decree when applied to a compromise on 
which a decree is passed. Parties to every contract contain- 
ing a stipulation by way of penalty have rights and are 
subject to obligations mentioned in section 74, which are 
part and parcel of every suoh contract which should be 
deemed to include a proviso, imported by section 74, to the 
effect that the party complaining of the breach is entitled 
only to reasonable compensation not exceeding the penalty. 

Where such a contract is embodied in a compromise decree,, 
the decree should be deemed to be giving effect to the com- 
promise, with the legal incidents arising from section 74 
regarding enforcement of the penal clause. The question of 
reasonable compensation will, therefore, arise when the com- 
promise decree is sought to be enforced, and in determining 
such question the court executing the decree will not be going 
behind the decree, though seemingly it might appear to be 
doing so, but in reality will be giving effect to the decree in 
accordance with its real legal import. 

. This case was first heard by a Division Bench, whicLi 
referred certain questions of law for decision by a 
Pnll Bench, with the following referring order : 

Niamat-ullah and Kisch, JJ- : — ^An important question of 
law has bee.n raised in this appeal, which arises out of execu- 
tion proceedings. The appellant executed a deed of mortgage 
for Es.7,000, carrying interest at the rate of 1 per cent.' pier 
mensem, compoundable every six months, ^ in favour of the 
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respondent. The latter instituted a suit on foot of her mort- 
* gage for recoTery of Es.22,170. The suit was resisted on 
grounds which it is not necessary to mention for the purpose 
of this appeal. The parties entered into a compromise, which 
provided that a decree be passed for Es.11,500, payable bv 
yearly instalments of Es. 1,100 which woiild fall due on the 
30th of June of each succeeding year, the first instalment being 
payable on the 30th of June, 1920. It also provided- that in 
•case of default in payment of any one instalment the entire 
decretal amount remaining unpaid would become immediately 
payable, and the decree-holder would be entitled to interest at 
the rate of 2 per cent, per mensem from the date of the decree. 
The mortgaged property was liable to be sold for satisfaction 
of the amount remaining unpaid. A decree was passed on foot 
of the aforesaid compromise on the 30th of July, 1919. The 
appellant paid seven instalments at due dates. Defau’t was 
iiiade in paying the eighth instalment. Thereupon the decree- 
liolder applied for execution of decree for recovery of the 
remaining sum, Es.3,800, with interest at the rate of 2 per cent, 
per mensem from the date of the decree. The appellant 
objected to the stipulation relating to the interest contained in 
the compromise, on the ground that it was in the nature of 
penalty and should not be enforced. 

On the one hand, it is argued by the Cearned counsel for the 
appe lant that a decree passed on compromise has no greater 
sanctity than the compromise itself so far as the application of 
section 74 of the Indian Contract Act is concerned. On the 
other hand, the learned counsel for the respondent contends 
that it is a well settled rule of law that a court executing a decree 
cannot go behind the terms of the decree. There is authority 
in support of both these views. A Division Bench of this 
Court has held in Raghunandan Prasad v. Ghulam Ala-ud-din 
Beg (1), that section 74 of the Indian Contract Act does not 
^PP^y ^ ^ decree passed on compromise so as to relieve the 
judgment-debtor against a penal stipulation as regards interest 
contained in the compromise. Another Division Bench of this 
Court has doubted the correctness of this view in Kishen Prasad 
T. Kunj Behari Lai (2), It must, however, be said that the 
actual decision of the learned Judges proceeds on ^ different 
ground, and it was not necessary for them to express any 
opinion on the question which had been decided in Raghtman- 
dm P^ad s case. The learned Judges themselves observe 
that the point was not necessary for the purpose of the case 

(1) (1024) I.L.R. 46 All., 571. (2) (i§25) 24 AX J., 210. 
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before them, and that they did not express a definite opinion on 

-that question. They have, however, marshalled all the 'mobi-ubdin 

.authorities bearing on the subject and seem to be 

^strongly of opinion that the view taken in Raghu- 

.nandan Prasad's case is not correct. They have referred 

to a number of decisions of other High Courts. One 

-of the learned Judges referred to a Privy Council decision in 

Ra7n Gopal Mookerjea v. Samuel Masseyk (1) and considered 

that the principle underlying the decision in Balkishen Das v. 

Run Bahadur Singh (2) supports the view which he was inclin- 
ed to take. He was also inclined to the view that whollv apart 
from section 74 and on equitable grounds a penal clause occurr- 
ing in a compromise which has become merged in a decree can 
he relieved against. The learned counsel for the appellant has 
Teferred us to a case decided by a learned single Judge of the 
Lahore High Court, Glihunna Mai v. Hanuman Bakhsh (3). 

Were it not for the case of Raghunandan Prasad v. Ghulam 
Ala-ud-din Beg (4), we would have held on the authorities that 
-section 74 of the Indian Contract Act applies to a compromise 
wdiich has become merged in a decree. We, however, feel 
that one Division Bench of this Court should not depart from 
the view taken by another Division Bench where the question is 
one of importance, on which different views can be entertained. 

We think that this should be referred to a larger Bench. We 
are clearly of opinion that this is erninently a question which 
ought to be settled once and for all so far as this Court is 
concerned. Accordingly, we direct that the case be laid before 
the Hon*ble-the Chiex Justice with the request that he may be 
pleased to constitute a larger Bench for decision of the follow- 
‘ ing questions of law : 

(1) Does section 74 of the Indian Contract Act apply 
to a compromise decree, and whether it is open to a court 
executing such decree to go behind it so as to interfere with 
a stipulation by way of penalty contained in the compro- 
mise? 

(2) If section 74 of the Indian Contract Act does not 

the principle underlying that section be extended 
to a decree passed on a compromise containing a stipulation 
by way of penalty ? 

The case shafll be laid before us on the reference being 
^answered by the Full Bench. 


(]) (I860) 8 Moo. T.A,m 
(3) A. LB., 1927 lab., 659, 


(2) (1883) IX.R.,-10Ca].,305, 
(4) (1924) I.L.R., 46 All., 571. 
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Before the Full Bench,— 

Messrs. Hyder Mehdi and Zafar Mehdi, for the- 
kashiobo appellant. 

Dr. K. N. Katju, Messrs. B. Malik and L. ZutsM. 
and Miss S. K. Nehru, for the respondent. 

MuEEEJi A. C. J. • — Two (Questions have been. 


Mohi-ubdik 


applj' to a compromise decree, and whether it is 
open to a court executing such decree to go behind 
it so as to interfere with a stipulation by way of 
penalty contained in the compromised 

(2) If section 74 of the Indian Contract Act. 
does not apply, can the principle underlying that, 
section be extended to a decree passed on a 
compromise containing a stipulation by way of 
penalty 1 

The facts of the case as stated in the order of 
leference are as follows. There was a suit on a mort- 
gage bond for Es.7,000 carrying interest at 1 per cent, 
per mensem, compoundable every six months. In a 
suit instituted on the bond a sum of Es.22,l70 was 
claimed. The defendant contested the suit but ulti- 
mately the parties entered into a compromise by which 
a decree was made for Es.11,500 payable by yearly 
instalments of Es.1,100. These instalments were to 
be paid on the 30th of June of each succeeding year- 
commencing with the 30th of June, 1920. It was 
provided that in case of default in payment of any 
one instalment the entire decretal amount remaining 
unpaid would become immediately payable, and the 
decree-holder would be entitled to interest at the rate 
of 2 per cent, per mensem from the date of the decree. 
A decree followed in terms of the compromise. The 
Judgment-debtor paid certain instalments and a sum 
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of Es. 3,800 remained unpaid. This the decree-holder 1933 ‘ 

sought to recover "with interest at 2 per cent, per mohi-uddin 
mensem from the date of the decree, as stipulated in the KAsmimo 
compromise. The judgment-debtor objected to the exe- 
cution on the ground that the stipulation as to the 
interest was in the nature of a penalty and it could not be Mukerji^ 
enforced against him. 

The first point that we have to decide is whether 
section 74 applies to the circumstances like the present. 

Section 74 in terms applies to the case of a contract and 
begins by saying, “"'A'Tien a contract has been broken” . 

Two views have been urged before us. One view is 
that a decree based on a compromise, in spite of the 
fact that it is a decree, is in substance a contract and 
therefore section 74 should be applied to a consent 
decree. The other view that has been urged before 
us is that, whether it is based on a contract or not, 'a 
decree is a decree after all and no court executing a 
decree can go behind it. There seems to be an 
apparent conflict between these two views and we have 
to find out which view we have to accept. 

If we consider the nature of a compromise decree we' 
shall be able to arrive at a satisfactory conclusion. 

Order XXIII, rule 3 deals with a compromise de^^ree. 

It says: “Where it is proved to the satisfaction of* 
the court that a suit has been adjusted wholly dr in 
part by any lawful agreement or compromise, .... 
the court shall order such agreement, compromise . . . 
to be recorded, and shall pass a decree in accordance 
therewith so far as it relates to the suit.” It will be 
noticed that the court has to do two things when a com- 
promise is produced before it. It has to find out 
whether the compromise or agreement is a lawful one, 
and the second is to pass a decree in accordance with 
the agreement or compromise. Beyond finding cut 
whether the agreement or com.promise is lawful or n^t, 
the court is left with no choice in the matter. Anr 






agr 06 iH 6 nt wliich contains a penal clause is not neces- 
sarily an unlawful compromise and in the case of the 
stipulation contained in the compromise already quoted 
there was nothing unlawful. A party may very well 
agree that in case of default of payment on a due date 
he would pay a certain rate of interest, not only from 
the date of default but from a date prior to that, 
namely from the date of the decree. As we have said, 
there is nothing unlawful in this agreement. Thus, 
an agreement like this must be recorded by the court 
and a decree must be passed in terms of the compromise 
or agreement. 

By section 96 of the Civil Procedure Code an appeal 
is allowed against a decree, but none is allowed against 
a decree passed on compromise. Sub-section (3) says : 
“liro appeal shall lie from a decree passed by the court 
with the consent of parties.” Thus, not only a court 
of original jurisdiction but also the appellate court is 
debarred from looking into the terms of the compromise 
which is lawful but contains a penal clause. 

The result of the compromise decree is that the 
court is precluded from coming to any conclusion of 
its own and it has to accept a lawful compromise 
arrived at by the parties- This is the function of the 
court before which a compromise is produced. 

In executing such a decree the court gives effect to 
the terms arrived at by the parties, although these 
terms have not been formulated by the court itself. 
If a question should arise as to the satisfaction or 
discharge of such a decree, the matter can be considered 
only by the court executing the decree and not in a 
separate suit (vide section 47 of the Code of Civil 
Procedure). 

The question now is, whether the court executing the 
decree, in deci(hng whether the decree has been satis- 
fied or not, can say that the payment of a certain 


MukerU, 
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amount of money which does not contain any penal 193.3 
interest or which contains only a part of the penal MoHi-TOcm 
interest, is sufficiently good for the discharge of the kashsoeo 
decree. If, for example, in the case before us, the 
court may choose to say that instead of 2 per cent, 
interest, 1 per cent, interest would be a reasonable UuUr^i, 

C tJ 

amount to be paid in the circumstances of the case, it 
may call upon the judgment-debtor to pay that amount 
of the interest and no more. If the court chooses to 
act like that, and on receipt of the amount thus found 
due it declares that the decree has been satisfied, it does 
so declare as a court executing the decree and does not, 
in making the declaration, in any way go against the 
terms of the decree. 

Section 74 applies in terms to a contract, but, in the 
case of a compromise decree, what is there before the 
court but a contract pure and simple 1 I have already 
stated that the court has not exercised its mind at all 
in selecting how the case should terminate. In making 
the decree the court has not exercised its judgment at 
‘all. If that is so, I fail to see how the decree ceases to 
be a contract when, essentially, it is a matter of contract 
and nothing else. Section 74 of the Contract Act does 
not say that the relief to be granted under it is confined 
to a suit. Therefore, in executing the compromise 
decree, there is nothing in section 74 which prevents 
a court from applying that section to the case before 
it. Thus, on general principles, and on the language 
of the law, I am clearly of opinion that the answer to 
the question No. 1 should be given in the affirmative. 

Coming to authorities, I shall first consider the cases 
decided in this Court. There are two cases which are 
directly applicable and the earlier is 'lEaghtinan^'an 
Prasad v. Ghulam Ala-vd-din Beg (1). The judgment 
on the point is rather short. The fact was that on the 
compromise decree an agreement had been made to- 

(I) (1924) I.I.E., 46 AR., 571. 
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pay iiiterBst 3»t 3 per cent, per meBseni in case of default 
of payment on a particular date. Two learned Judges 
of this Ckmrt held that the interest, however hard the 
terms, must be paid, because the court could not go 
behind the terms of the decree. Their Lordships pro- 
fessed to follow a case of the Calcutta High Court, 
namely KalipcLdo, ScltUht v. Hari Mohcin Ddldl (1). 
But the facts of that case were entirely different. In 
that case the plea had been taken that one of the parties 
was not properly represented in the suit and therefore 
the decree could not be executed against him. That 
was a matter which could not be taken cognizance of 
by the court under section 47 of the Code of Civil Pro- 
cedure. The question could be raised only by a 
separate suit. The Calcutta case therefore was no 
authority for the view expressed by the two learned 
Judges of this Court in Raghunandan’ s case (2). The 
other case in this Court is Kishen Prasad v. Kufij 
Behari Lai (3). It must be admitted at the outset that 
the opinion expressed there was an obiter dictum, 
because the actual decision of the case was not based 
upon the opinion expressed. Nonetheless, two Judges 
of this Court (including myself) came to the conclu- 
sion that section 74 of the Indian Contract Act applied 
to a compromise decree. I pointed out in my judgment 
in that case that the court embodying the terms of a 
decree had no discretion to use and was bound to record 
the contract as it stood, if that contract happened to be 
lawful. The question of section 47 was not raised 
in that ease and was not considered. But I have 
already expressed the opinion that the plea of penalty 
can be properly raised within the purview of section 
47 of the Code of Civil Procedure. 

Coming to other courts, the Lahore High Court in 
two eases has accepted the view that the terms of a 

(1) (1916) I.L.K., 44 CaJ.. 627. (2) (1924) I.L.B., 46 All.. 571. 

(3) (1926) 24 A.L.J., 210. 
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-compromise decree can be interfered with in execution. 1933 
The earlier case is Chhunna 31 al v. Hanuman Bakhsh MoHI-UI>I>X5T 
<1) and the later case is Jwala Bam v. Mathra Das (2). ka^mieo 
I n Bombay the opinion was at one time entertained 
that a compromise decree, being a decree, no plea could 
be taken that it contained a penal clause which should Milker ji, 

A. J 

be relieved against. This view was taken in Shirekuli 
Timapa v. Mahablya (3). But in Krishna Bai v. 

.Bari Govind (4) a Full Bench of that court dissented 
from this view. It is true that the ease before the 
Full Bench did not arise out of an execution proceeding 
but arose out of a regular suit, but the principle applied. 

If the terms of the compromise were sacrosanct, they 
could not be interfered with even in a subsequent suit. 

Their Lordships of the Bombay High Court in the 
Full Bench case doubted the correctness of the principle 
cn which the case in Shirekuli Timapa v. Mahablya 
had been decided. 


In Madras the view has been uniformly taken that 
in execution of a decree the executing court could see 
whether the compromise contained any penal clause or 
not. The latest case on the point is S'. R. Jaya Rao v. 
Venkatanarayana Ghetty (5). 

In Calcutta the same view has been taken, not only 
in suits but also in execution proceedings. Surendra 
Nath Banerjee v. Secretary of State for India in 
Council (6) was the case of an execution of a decree 
and Ganesh Chandra Pal v. Chandra Mohan Datta (7) 
was the case of a suit. 


The Patna High Court, in Jitendra Nath Chatter jet 
V. Mt. Jasoda Sahun (8) has agreed with the Bomba;' 
•case, Shirekuli Timapa v. Mahablya, already referre( 


(1) A.T.R., 1927 Lah., 659. 

(3) (I8S6) I.L.E,., 10 Bom-, 435. 
(5) (1924) 80 Indian Cases, 925. 
(7) (1923) 28 C.W.lsr., 984. 


(2) A.T.B., 1931 Zah., 696. 

(4) (1906) 31 Bom., 15. 

f6) (1919) 24 C-W.N., 545. 

(8) A.I.B., 1926 Pat., 122. 
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1933 to and holds that in a court executing the decree the. 
plea that there was a penal clause in the agreement 
TcJ^nr^n could uot be entertained. 

On principle considered and on the majority of 
decided cases I am clearly of opinion that section 74 
Mun-eni, does apply to the case of the compromise decree. In 
entertaining a plea that one of the terms of the com- 
promise contains a penal clause the court executing 
the decree does not really go behind the decree, but 
it finds out, as it is entitled to find out, on payment of 
what amount the decree should be discharged. I 
would answer the question No. 1 accordingly. 

In view of my opinion entertained on question No. 1, 
question No. 2 does not arise. I wnuld answer the 
reference accordingly. 

King, J. I agree that the first question should be 
answered in the affirmative. 

Niamat-ullah, J. : — ^I agree generally with the views 
expressed by the Hon’ble Acting Chief Justice, 
but I would like to add a few observations of my own 
on the principah question which calls for decision in 
this reference. It seems to have been assumed by the 
learned Judges who decided the case of Raghunandan 
PTascid Y. Ghuldm Ala-ud-din Reg (1) that if the court 
executing the decree applies section 74 of the Indian 
Contract Act to a compromise which has become merged 
in a decree, it must necessarily interfere with the decree 
itself. The argument of the learned counsel for the 
respondent proceeded on the same assumption. In my 
opimon section 74 of the Indian Contract Act, viewed 
in its proper perspective, does not involve any inter- 
ference with the decree when applied to a compromise 
on which a decree is passed. 

Section 74 enacts the rule that “if a contract contains 
any stiptoation by way of penalty, the party complain- 
ing of the breach is entitled to receive from the party 
(1) (1924) I.L.R., 46 AD., 573. 





who has broken the contract a reasonable compensation 
not exceeding the penalty stipulated for.” Parties to 
every contract containing a stipulation by way of 
penalty have rights and are subject to obligations 
mentioned in section 74, which are part and parcel of 
every such contract which should be deemed to include 
a proviso, imported by section 74, to the effect that the 
party complaining of the breach is entitled to reason- 
able compensation not exceeding the penalty but is not 
entitled to enforce the penalty stipulated for in the 
contract. Where such a contract is embodied in a 
compromise which is recorded under order XXIII, 
rule 3 of the Code of Civil Procedure the decree should 
be deemed to be giving effect to the compromise with 
the legal incident arising from section 74, namely that 
the party complaining of the breach is not entitled to 
enforce the penal clause but is entitled only to reason- 
able compensation not exceeding the penalty stipulated 
for. What is reasonable compensation is to be deter- 
mined whenever a dispute arises and the contract is 
sought to be enforced. The court executing the com- 
promise decree can only enforce covenants either 
expressly mentioned in the compromise or therein 
implied from the legal incident attaching to the com- 
promise on which the decree is based. In determining 
the compensation to which the party complaining of 
the breach of the contract is entitled the court executing 
the decree is not going behind the decree. Its action 
may seemingly appear to amount to interference with 
the apparent tenor of the decree. In reality, however, 
far from interfering with the decree the court is giving 
effect to it in accordance with its real legal import. In 
this view, I do not think it necessary to hold that the 
well established rule, that a court executing the decree 
cannot go behind it, admits of exceptions or that an 
exception would be grafted on that rule if section 74 
of the Indian Contract Act be applied to a comnromise 

25 AD 
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wMch has become merged in the decree. Nor do I 
think, for the reasons already stated, that there is any 
conflict between the aforesaid rule and the view that, 
acting under section 74 of the Indian Contract Act, a 
court executing a decree can relieve against the penal 
provision contained in the compromise. 

For these reasons I agree with the Hon’ble Acting 
Chief Justice in answering the first question referred 
to this Bench in the affirmative. I also agree that the 
second question does not arise. 


iilfoA, J. 


1933 

Jcmmry^ 1 : 


ALLAHABAD SERIES 


347 



movable property, and execution of the decree was stayed by 
temporary injunction. K's appeal was eventually dismissed - 
and the decree-holder then sought, in execution of the decree in 

*^^3!SS-3l TjinR T 

K's suit, to realise the Es.6,000 by sale of the property hypo- * v, 
thecated in the security bond. The question arose whether 
the property could be brought to sale in this way or only Bahk 
upon a suit for sale thereof. 

Held, that the remedy of the decree-holder was by a suit 
on the security bond and not by execution of a decree or order. 

There was no decree or order which directed K to pay 
Es.6,000 or any sum of money to him. The only decree 
in K's suit was one dismissing her suit and awarding costs to 
the opposite party. The order regarding the furnishing of 
security was not an executable order, but was of the nature 
of a declaratory order. As there was no decree or order 
capable of execution regarding the Es.6,000, section 47 of the 
Civil Procedure Code had no application, and the remedy was 
by the institution of a suit for sale of the property hypo- 
thecated in the security bond. 

The Bench which first heard this appeal referred it 
to a Pull Bench, with the following referring order : — 
Niamat-ullah and Bennet, JJ. : — This is an execution 
"first appeal in which the following point of law has arisen : 

*Ts it necessary that a regular suit should be brought for'The 
enforcement of a hypothecation lien on immovable property 
mortgaged as security in a suit or is it open to the court to 
which the security has been furnished to order sale of the pro- 
perty in execution proceedings without a separate suit being 
brought to enforce the hypothecation lien?’’ 

It appears to us that there is a conflict of authority on this 
point between certain rulings of this Court. In Amir v. 

Mahadeo Prasad (1) it was laid down that a regular suit is 
necessary. It is true that in that case the equity of redemp- * 
tion had passed from the surety to a third person, but the 
ruling did not limit the principle to that particular case. 

On the other hand it w^as laid down in Beti Mahalahshmi 
Hai Y. Badan Singh (2) that there was no need to file a 
separate suit and that the enforcement of a hypothecation 
Hen could be made by the court to which the surety had been 
frirnished. The correctness of the latter ruling has been 
doubted in SuMmari DeU v. Mugneeram Bhanger & Co, (3), 
in which it was said that this ruling was inconsistent with a 

(1) (1916) LL.R., 39 All., 225. (2) (1923) 45 All., 649. 

(3) (1926) IX.B., 54CM., L 
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193S dictum of their Liordships of the Ihivy Council in Raf 
RaghabO’T Singh v. Jai Indra Bahadur Singh (1), a ruling 
which Beti Mahalakshmi Bai y. Badan Smgh purported to 
Otoh follow. In view of this conflict between two rulings of this- 
CoKXKBcui, Court we direct that this appeal should be laid before the 
Hon’ble the Chief Justice for orders for the formation of a 
larger Bench to decide this appeal. There is no other point 
raised in this appeal except this point of law. 

The appeal was then laid before and heard by a Full 
Bench. 

Messrs. Mukhtar Ahmad and S. N. Gupta, for the 
appellant. 

Mr. Shabd Saran, for the respondent. 

Muzerji, a. C. J., King and Niamat-ullah, JJ. : — 
This appeal has been referred to us by a Bench of two 
learned Judges of this Court because the point involved 
is of importance and it was thought necessary that the' 
law on the point should be laid down by a Full Bench. 

The facts of the case will have to be stated at some- 

» 

length in order to appreciate the point or points of law 
, that arise. The Oudh Commercial Bank obtained a 

decree for sale in suit No. 50 of 1913 of the court of 
the Subordinate Judge of Fyzabad against Eiasat Husain- 
and Saleha Bibi. The suit was based on a mortgage 
bond. The final decree in the suit was passed on the 
16th of December, 1915. Execution was taken out 
and Khair-un-nissa Bibi, who ds the appellant before 
us, was impleaded as an heir to one of the deceased 
judgment-debtors. She, however, it appears, claimed 
some of the property mortgaged in her own right and 
therefore she instituted a suit, being suit No. 383 of 
1923, in the court of the Subordinate Judge at Azam- 
garh to obtain a declaration that she was not bound 
by the decree No. 50 of 1913 obtained in the court of 
the Subordinate Judge of Fyzabad by the Oudh Com- 
mercial Bank- Her suit was dismissed on the 18th' 
of April, 1925, and she filed a first appeal, being appeal 
No. 313 of 1925, in this Court. The OudH Commercial 

(1) (1919) I.L.R., 42 All., 168. 
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Bank haTing taken out execution of the decree No. 50 ^933 

of 1913 obtained by it, Kbair-un-nissa Bibi applied ksaib-t-n-- 
to this Court for an order of injunction restraining the 
Oudh Commercial Bank from executing its decree, com^ctai. 
In the course of the consideration of the application it 
transpired that a part of the decree obtained by the 
Oudh Commercial Bank did not carry any interest and 
it was pointed out to the Court, on behalf of the Bank, 
that if the execution of the decree was stayed the Bank 
would sufier loss of interest. The amount which did 
not carry interest was about Rs.27,000 and the learned 
Judges of this Court calculated that in the course of 
the average period of the pendency of a first appeal the 
Oudh Banlc would lose a sum of Rs.6,000 in interest, 
the sum being calculated at 6 per cent, per annum. 

The plaintiff was told that her application for stay of 
execution would he granted if she executed a security 
bond in a sum not less than Rs. 6,000 to secure the 
loss of interest. Such a security bond was furnished 
on the 14th of May, 1926, and the execution of the 
decree No. 50 of 1913 was stayed by issue of a 
temporary injunction. 

Khair-un-nissa Bibi’s appeal (383 of 1923) was 
eventually dismissed by this Court. The Bank 
brought the property, as to which it had obtained an 
order for sale, to sale and realized a large amount of 
money. Thereafter it proceeded to execute the decree 
of appeal No. 383 of 1923 with respect to Its.6,000 by 
sale of the property which Eihair-un-nissa Bibi had 
hypothecated under the security bond of the 14th of 
May,. 1926. An objection was taken by Khair-un- 
nissa Bibi that it was not open to the Bank to bring 
the property to sale without a suit. The objection was 
dismissed and she has filed the appeal now before us. 

The question to be determined is whether for the 
realization of the security given on the 14th of May, 

1926, by Khair-un-nissa Bibi the Oudh Commercial 
Bank should have recourse to a suit or whether it can 
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execute any decree or order, and if so, what decree or 
Khaik.oh- order. 

JfWA BJBI t ■ Ji 1 

orDH Before the learned Judges hearing the appeal as a 
ociMMEEciAi Division Bench several rulings were cited and we have 

to consider the bearing of those rulings on the question 
before us. The rulings that were cited before the 
learned Judges related mostly to securities furnished 
by third parties as sureties, under the Civil Procedure 
Cede of 1908. 


To start with, we have got the case of Mukta Prasad 
V. Mahadeo Prasad (1). In this case the person who 
offered security was one Mahadeo Prasad. He not 
only made himself personally liable but also hypo- 
thecated some property. The learned Judges of this 
Court (PiGGOTT and Walsh, JJ.) treated the case as if 
there was no hypothecation of property by way of 
security, but only a personal liability. Their Lord- 
ships held that, in the circumstances, there was no bar 
to the decree being executed personally against Maha- 
deo Prasad nor was there any bar to the prbiperty of 
Mahadeo Prasad (which had been mentioned in the 
bond) being attached and sold. This case therefore is 


no guide to us. 


The next case is that of Amir v. Mahadeo Prasad (2), 
decided by Eichards, C. J., and Banbrji, J. This was 
a case in which a third party stood surety and mortgaged 
his property. Their Lordships definitely held that the 
earlier case, Mukta Prasad v. Mahadeo Prasad 
(1), was decided according to its peculiar circumstances, 
and in the case before their Lordships Jagannath’s pro- 
perty could be sold only by means of a suit and not in 
execution of the decree. Raj Raghuhar Singh v. Jai 
Indra Bahadur Singh (3) is a decision of their Lordships 
of the Privy Council. In this case the surety agreed 
that the mesne profits to be decreed in favour of the 

(}) (1916) LLJl.. 38 All., 327. (2) (1916) I. L.B,., 39 All., 225. 

(3) (1919) I.L.R., 42An, 158. 
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opposite party might be realized from his property. 
The security bond was given in favour of the court and 
not in favour of any individual. Their Lordships said 
that section 145 of the Civil Procedure Code did not 
apply. Their Lordships pointed out that there was no 
mortgage because there was no mortgagee. In the 
circumstances their Lordships held that the only way 
to enforce the security was by execution. Their Lord- 
ships pointed out that in the case of securities given 
in accordance with the forms to be found in Appendix 
G, Nos. 2 and 3 of the Civil Procedure Code, 1908, no 
difficulty like the one that arose in the case before 
their Lordships could arise, because in documents 
executed according to the forms some individual would 
be mentioned as the mortgagee. 

The next case that we have been asked to consider 
is the case of Beti Makalakshmi Bai v. Badan Singh, 
(1). Two learned Judges of this Court (Walsh and 
Kanhaiya Lal, JJ.) purported to follow the case of 
Raj Rarjhubar Singh v. Jai Indra Bahadur Singh. 
The main reason that guided their Lordships was that 
the bond before them, like the bond in Raj Raghubar 
Singh’s case, had no mortgagee mentioned therein. 
At page 652 there occur the following words : “The 
security bond does not purport to have been executed 
in favour of the decree-holder. It contains an under- 
taking given to an appellate court which granted the 
stay of execution subject to the production of such 
security . . .” There is no doubt a remark at page 
651 of the report as follows : “In the clause, ‘to the 
extent to which he has rendered himself liable,’ the 
word ‘personally’ was added by the present Code of 
Civil Procedure, but by the addition of that word it 
could hardly have been intended to limit the enforce- 
ment of the security to a personal liability, for forms 
2, 3 and 4' of Appendix G appended to the Code of Civil 
Procedure provide for the hypothecation of property 

(1) (1923) r.L.R.. 45 AU., 649. 
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to secure the performance of the obligation undertaken 
by the surety.” If by this remark their Lordships 
meant to say that where a surety gave a mortgage, 
section of the Civil Procedure Code would be a 
suflBcient warrant for selling the mortgaged property in 
execution, we would respectfully dissent from that view. 
We are fortified in our opinion by what fell from their 
Lordships of the Privj" Council in Raj Baghubar Singh 
V. Jai Inara Bahadur Singh (1) and by the plain 
language of section 146 itself. 

In Ram Kishun v. Lalta Singh (2) it was laid down 
that if the security furnished had to be realized from 
the property given as security, the realization must be 
by a suit and not in the execution department. The 
actual words used are: “It is also clear that if he 
executed a valid hypothecation bond as security, the 
charge could be enforced by a separate suit.” To this 
decision one of us was a party. 

In the case before us the security was furnished not 
by a third party but by a party to the litigation. The 
question is whether, in the circumstances stated, the 
remedy of the Bank is by a suit or by execution of a 
decree or order. 

There is no decree or order which directs Khair-un- 
nissa Bibi to pay a sum of Rs. 6,000 or any sum of 
money to the Oudh Commercial Bank, except such 
amount as was decreed against her for costs of the two 
courts. The order as to security need not be quoted at 
length, but the following quotations will show the nature 
of it : “The third objection is that a portion of the 
decree bears no interest and if the sale is stayed and the 
Bank prevented from realizing the decretal money, 
considerable loss will accrue to the Bank. ’ ’ The auota- 
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judgment will show the reason that led the Hon’ble ^'-^33 
Judges to make an order as to security : “As regards SHAia-rar- 
the interest which the Bank claims to be entitled to as 
compensation for the delay in executing the decree it coiiiSciAi 
seems desirable that the Bank should be allowed interest 
at 6 per cent, on the portion of the decretal money which 
bears no interest, as compensation for the delay which 
would accrue if the sale be stayed. The amount of 
such interest for a period of three years will approxi- 
mately amount to Rs.6,000.” This, then, was the 
reason why the appellant was called upon to furnish 
security in the amount of Bs.6,000. The following is 
the order that was made on the application : “The 
appellant will be required to file an additional security 
for Es.6,000 for payment of interest as compensation 
on that portion of the decree which does not bear interest 
for the period for which the recovery of the decretal 
money may lye, delayed and the Bank will be entitled to 
enforce the security if the appeal is dismissed but not 
otherwise.” We may take it that on the security 
being furnished on the 14th of May, 1926’, the Division 
Bench passed an order staying the sale till the decision 
of the appeal No. 313 of 1925. 

On the facts stated above, it seems to be clear to 
us that there is no order directing Kihair-un-nissa Bibi 
to pay the amount of Rs.6,000 to the Oudh Com- 
mercial Bank that could be executed by the Bank 
against Khair-un-nissa Bibi. It was argued that the 
order quoted was itself executable as an order, but the 
order, in its nature, is declaratory. It declared that 
if the appellant Khair-un-nissa Bibi furnished the 
security the impending sale would be stayed and the 
Bank would be entitled to recover compensation, at the 
rate of 6 per cent, interest, on the amount of money 
which did not carry interest. The amount of money 
which the Bank could realize by way of compensation 
was not Es.6,000 but depended on the period during which 
the execution of decree No. 50 of 1913 might be 
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stayed. As a matter of fact, tlie appeal was decided 
in less than three years, that is to say, in January, 
1929. It is only after the dismissal of the aippeal that 
the liability of Eiair-un-nissa Bibi could have been 
determined. Evidently there is no “order” which pro- 
fessed to determine that liability and to direct Khair- 
un-nissa Bibi to pay anything to the Oudh Commercial 
Bank by way of compensation. In the circumstances, 
it is difficult for us to say how the Bank could execute 
what it supposed to be a da^ree or order 'standing in 
its favour in the manner it is sought to execute it. 
The remedy declared by the order of the High Court, 
dated the 6th of April, 1926, lay, in our opinion, in 
the institution of a suit for sale of the property mort- 
gaged by Khair-un-nissa Bibi. 

The learned counsel for the respondent has laid 
great stress on the decision of their Lordships of the 
Privy Council in Raj Raghuhar Singh v. Jai Indra 
Bahadur Singh (1). He has argued that in the case 
before us there is no mortgagee and therefore the 
security is to be realized by execution. To start with, 
the assumption is wrong that there is no mortgagee. 
The security bond distinctly states that the Oudh Com- 
mercial Bank would be entitled to realize the security. 
Secondly, as we have pointed out, there is no decree or 
order that is capable of execution. Both these facts 
distinguish the case before us from the case before 
their Lordships of the Privj^ Council in Raj Raghuhar 
Singh v. Jai Indra Bahadur Singh. 

The learned counsel for the resipondents has 
addressed us on the applicability of section 47 of the 
Code of Civil Procedure. He has argued that as the 
controversy has arisen between the parties to the suit 
therefore the dispute that has arisen must be decided 
in execution and not by way of a separate suit. But 
to this contention the clear answer is that there is no 
order or decree which can be executed. We have 
(1) (19I9) I.L-R.,42A1I.,15S. 
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already pointed out that this Court never passed any 
order to the effect that the Oudh Commercial Bank khaie--o-- 
was to realize the sum of Rs.6,000, or anything less ‘ “ v. 
than that, by way of compensation from Khair-un- coinSSiAi. 
nissa Bibi, hy virtue of that very order. As there is 
no order or decree in execution of which the question 
has arisen, section 47 does not apply. 'Section 47 
reads : “All questions arising between the parties to 
the suit in which the decree was passed . . . and 
relating to execution, discharge or satisfaction of the 
decree shall be determined by the court executing the 
decree and not by a separate suit.” As there was 
no decree or order in existence, none could be executed. 

■ The decree which is sought to be executed, namely the 
decree No. 383 of 1923, is a wholly different decree. 

It was the decree passed in Khair-un-nissa Bibi’s suit 
to obtain a declaration that the decree No. 50 of 1913 
was not executable against her and the property 
belonging to her. The decree in the appeal ended by 
dismissing the appeal and maintaining the order of 
dismissal of the suit. The only decree that could be 
executed was a decree for costs, and it is not that decree 
which is being executed at the instance of the Oudh 
Commercial Bank. The decree No. 50 of 1913 was 
a decree for realization of the mortgage amount and 
that is not the decree under execution and the present 
controversy has not arisen either in execution of decree 
No. 50 of 1913, or in execution of decree No. 383 of 
1923. In this view there is no controversy which is 
to be settled by the application of section 47 of the Code 
of Civil Procedure. 

For the . reasons given above we are of opinion that 
the respondent has misconceived his remedy and his 
application to realize Rs. 6,000 from Khair-un-nissa 
Bibi in execution was not maintainable. 

We allow the appeal, set aside the order of the court 
below and dismiss the respondent’s application for 
execution with costs throughout. 
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Before Sir Lai Gopal Mukerji, Acting Chief Justice, 

Mr. Justice King and Mr. Justice Niamat-ullah. 

ABDUL WAHAB TTlTA Nr AND ANOTHER (Defendants) v . 

IBEAHIil KHAN (Plaintiff)* 

Agra Tenancy Act {Local Act III of 1926), section 246— 

Appeal— Third appeal to High Court lies— “ Appellate 

decree”. 

Under section 246 of tBe Agra Tenancy Act a third appeal 
can lie to the High Court from the decree of a District Judge 
passed in a second appeal from the decree of a Collector passed 
in appeal from a decree of an Assistant Collector, second 
class. 

The expression “appellate decree” in that section would 
apply equally to a decree passed by the District Judge in 
first appeal or to a decree passed by him in second appeal. 
The language of this section is wide enough to authorize an 
appeal to the High Court from a decree passed by a District 
Judge in second appeal, because such a decree would be an 
“appellate decree”. The language of section 182 of the 
Tenancy Act of 1901 was different and provided for “second 
appeals’”’ only. Lachmi Narain v. Nirotam Das, I. L. R., 
29 AD., 69, now obsolete. 

In this case the following question was referred to 
a Full Bench : “Whether a third appeal lies to the 
High Court against the decree of a District Judge 
passed in a second appeal against the appellate decree 
of a Collector.” 

Mr. S. N. Seth, for the appellants. 

Mr. Panna Lai, for the respondent. 

Mukerji, A- C. J., King and Niamat-ullah, JJ. 
This reference to a Full Bench raises a question 
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to be a tenant of the plaintiff. The suit was defended 
on a number of grounds, which we need not specify 
for the pui-pose of disposing of the point in issue. The 
suit was decreed for a sum of Es. 169-2-6 by an 
Assistant Collector of the second class on the 21st of 
February, 1929. The defendants .appealed to the 
Collector, who dismissed the appeal on the 20th of 
June, 1929. The defendants appealed a second time 
to the District Judge, who dismissed their appeal on 
the 7th of January, 1930. The defendants then 
instituted this third appeal in the High Court against 
the appellate decree of the District Judge, and the 
question is whether the appeal is competent. 

An appeal from the decree of the Assistant Collector 
of the second class lay to the Collector, in accordance 
with the terms of section 241 of the Agra Tenancy Act 
of 1926. An appeal from the appellate decree of the 
Collector lay to the District Judge, if the conditions 
laid down in section 243 were fulfilled. It is unneces- 
sary for us to consider whether those conditions were, 
in fact, fulfilled. The District Judge entertained and 
decided the appeal. 

Section 246 is the section which governs the ques- 
tion whether a third appeal lies to the High Court in 
the circumstances mentioned above. This section 
enacts that “An appeal shall lie to the High Court 
from the appellate decree of a District Judge on any 
of the grounds specified in section 100 of the Code of 
Civil Procedure, 1908.” 

It must be observed that the words used in this 
section are “the appellate decree” and the expression 
“appellate decree” would apply equally to a decree 
passed by the District Judge in first appeal or to a 
decree passed by him in second appeal. In our opinion 
the language of this section is certainly wide enough 
to authorize an appeal to the High Court from a decree 
passed by a District Judge in second appeal, because 
such a decree would undoubtedly be an "appellate 
decree”. 
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Our conclusion on this point is fortified by a reference 
to the language of the Agra Tenancy Act of 1901 . In 
that Act the question of appeals to the High. Court 
from decrees of the District Judge was governed by 
the terms of section 182. This section provided: 
“A second appeal shall lie to 'the High Court from the 
decree in appeal of a District Judge in accordance with 
the provisions of chapter XLH of the Code of Civil 
Procedure.” 

The important point to observe is that this section 
uses the expression “second appeal”- Por that very 
reason it has been held in Lochmi N ttfain v . NiToto/in 
Das (1) that no third appeal will lie to the High Court 
from a decree o! the District Judge passed in appeal 
from an appellate decree of the Collector under the 
provisions of the Agra Tenancy Act of 1901. The 
reason for the decision was that when the legislature 
had clearly laid down that a second appeal should lA 
to the High Court from the appellate decree of the 
District Judge, it was clearly intended that no third 
appeal should lie. 

The omission of the word “second” from section 
246 of the Tenancy Act of 1926 is, in our opinion, 
very significant. It seems to suggest that the legis- 
lature deliberately intended to allow third appeals to 
the High Court in certain cases, that is to say, they 
intended that there should be a third appeal to the 
High Court from an appellate decree passed by a 
District Judge under section 243- Whether that was 
the intention of the legislature or not, we thinh it is 
clear that the words “appellate decree” in section 246 
cannot be construed to mean a decree passed in first 
appeal only. The words are undoubtedly applicable 
also to a decr^ passed in second appeal. 

We, therefore, answer the question referred to us 
in the affirmative. 

(1) (1906) 29 AI.]., 69. 
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Before Sir Lai Gopal Mukerji, Acting Chief Justice, Mr. 

Justice King and Mr. Justice Niamat-uUah. 

1933 

JAGANNATH KUNWAR and others (Defendants) v. January, u 
JAIPAL (Plaintiff)* 

Redemption — Usufructuary mortgage — Subsequent loans — 

Further charge — Stipulatioyi that subsequent loan must 
he paid before redemption of mortgage — Redemption by 
purchaser from some of the mortgagors — Integrity of mort- 
gage being broken. 

Certain zamindari property, owned by the descendants of 
seven brothers, was usufructuarily mortgaged by them in 
1883 to H for Es.600. In 1884 the descendants of one of 
the brothers borrowed PuS.99 from H on an unregistered J 

bond, containing the stipulations (1) that the amount of the ^ 

bond with interest would be paid first, when redeeming the ^ 

mortgage of 1883, and then the amount due under that 
mortgage; and (2) that until the principal and interest of the 
bond were paid, the executants thereof would not mortgage 
or sell the aforesaid zamindari property. Three other similar 
bonds were executed in 1884 and 1885, for sums of money 
borrowed from H, by the descendants, respectively, of three 
other brothers. After the first three bonds were executed, 
the integrity of the mortgage of 1883 was broken, by reason 
of the mortgagee having purchased a share of the mortgaged, 
property- Subsequently a suit for the redemption of the mort-;- 
gage of 1883 was brought by the plaintiff, who had purchased! 
the shares of the descendants of four of the brothers, and the' 
question was "whether they must also pay the amounts under 
the four bonds, and if so, to what extent. 

Held that the four bonds created further charges on the pro- 
perty mortgaged in 1883. The stipulation in each subse- 
quent bond that the executants should pay the amount due 
on that bond before they redeemed the original prior mort- 
gage was an agreement to create a charge on the property 
previously mortgaged : Aditya Prasad v. Ram Ratan Lai (1) 

♦Second Appeal No. ‘767 of 1930, from a decree of Rnp Kishan Aga, 

Additional Subordinate Judge of Allahabad, dated the 7th of February,* 

1930, modifying a decree of Ambika Prasad Srivastava, Additional Munsif of 
AMiabad, dated the 16th of March, 1929. 

(1) (1930) I- L m, 5 Luck., 365. 

26 AD 
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On the 4th of September, 1885, Sheokumar Singh, son of 
Xalu Singh, borrowed a further sum of Es.50 from Harmangal 
Singh, repayable on the 16th of June, 1886, with interest 
at Es.2 per cent, per mensem. 

The documents under which the first and the thhd of the 
above sums were borrowed contained the following recital : 
‘Tf perchance we do not pay the debt on the stipulated date, 
the rate of interest will continue to be the same. As our 
share of zamindari of taluqa Bibipur is mortgaged to the 
abovenamed creditor, together with other co-sharers, for 
Es.600, when we redeem this property we will pay this sum of 
Es.99 with interest and then we will pay the mortgage money 
of the zamindari, and then the property wall be redeemed.” 

The documents under which the second and the fourth 
sums were borrowed contained the recital : ”In consideration 
thereof our own share of zamindari property of villages Bibi- 
pur and Maharajpur and Deobra Ghak Manohra, Bansipatti, 
■Chak Jiwan, pargana Kiwai, district AUahabad. amounting 
to 4 pies which is mortgaged for Es.600, together with shares 
of other co-sharers; when we redeem that property we will 
at first pay this money, principal with interest at Es.2 per 
cent, per mensem and then redeem that property . . . 
'The date fixed for the payment of this money is . . . 
The interest before and after the date of stipulation will 
oontinue to run at Es.2 per cent, per mensem.” 

Between the dates of the third and fourth of these deeds 
the integrity of the mortgage of 1883 had been broken by 
reason of the ;^rchase by the mortgagee himself of the equity 
of redemption in respect of a 2 pie share of the mortgaged 
property at a court sale which was confirmed in June, ISSS*. 

Harmangal Singh died 30 years before the institution of 
the suit and defendants Nos. 1 to 5 are his representatives in 
interest. 

The plaintiff had pirrchased the equity of redemption of 
the shares of A jit Singh, Dindayal Singh, Eamghulam 
Singh and Harnam Singh at a court sale on the 21st of 
November, 1927, and he brought the suit out of which this 
appeal arises to redeem the whole of the mortgage, excluding 
the 2 pie share purchased by the mortgagee. • 

The representatives in interest of the mortgagee contended 
"that the plaintiff was not entitled to redeem the mortgage of 
1883 without paying the principal and interest due under the 
four deeds mentioned above as well as the amount of the 
mortgage of 1883. 
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In the trial court it was conceded by the learned counsel 
for the plaintiff that in view of the fact that the integrity ol 
the mortgage had been broken the plaintiff was not entitled 
to redeem more than the shares that he had purchased. The 
correctness of this proposition was not questioned in the 
lower appellate court, nor has this point been agitated before 
us. 

The trial court gave the plaintiff a decree for redemption of 
the shares purchased .by him on payment of a proportionate 
share of the mortgage of 1883 and the amounts due under the 
second and the fourth deeds mentioned above. The learned 
Munsif held 'that while the second and the fourth deeds 
created a charge on the mortgaged property, the first and the 
third deeds did not create a charge on the property mortgaged 
in 1683. 

On appeal by the plaintiff and cross-objection by the 
contesting defendants the learned Additional Subordinate 
Judge of Allahabad afBrmed the decision of the trial court, 
that the first and third deeds did not create a charge over the 
property mortgaged in 1883. He held that no doubt the 
intention of the persons executing those documents was to- 
secure the money advanced by the hypothecation of the pro- 
perty and by tacking on these two mortgages to the mortgage 
of 1883, but that the language of the documents fell short 
of giving effect to this intention. He further held that the 
plaintiff could not be called upon to pay the amount due on. 
The second of the above deeds, because at the date on which 
this deed was executed the integrity of the mortgage had not- 
been broken. He, however, held that the plaintiff was bound 
to pay a rateable share of the money due under the fourth, 
deed, as this deed had been executed after the integrity of the 
mortgage had been broken. He modified the decree of the- 
trial court accordingly. 

The contesting defendants have come to this Comd in 
second appeal on the ground that all four documents consti- 
tuted a valid charge on the mortgaged property, and the- 
plaintiff was not entitled to redeem his share of the mort- 
gage of 1883 without paying the amounts due under the first 
three deeds mentioned above, besides the amount due on the 
fourth deed. 

The arguments addressed to us at the hearing of the appeal 
raised two important questions of law. The first point to 
be decided is whether the first and third deeds referred to- 
above constituted a charge on the property mortgaged in 1883. 
According to the decision of a Pull Bench of this Court in. 
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Lallu Singh t. Ra-m Nandan (1) they would not create a 
charge on the property mortgaged. The position, however, jagan>^th 
has been altered by a subsequent decision of their Lordships Hvnwas 
of the Privy Council in Aditya Prasad v. Ram Ratan Lai (2L j.Jpai. 
In the light of this decision it appears to us that it may be 
necessary to modify the view hitherto held by this Court as 
to what constitutes a tacking deed creating a charge on pro- 
perty prewously mortgaged. It will be necessary in the 
present case to decide whether the first and third deeds 
created a charge upon the property or not. 

In the event of it being held that these two deeds created 
a charge on the mortgaged property, and, in any case, in 
respect of the second of the deeds, a further point arises for 
consideration. What is the effect of these deeds which, while 
executed by one or two of the original mortgagors before 
the integrity of the mortgage had been broken, purported to 
create a further charge on the mortgaged property ? If the 
decisions in Muhamniad Husain v. Sheodarshan Das (3), 
and Tarkeshwar v. Kalka Pathak (4) are to be followed, it 
would seem that the execution of such a tacking bond by one 
or two of the mortgagors only will not preclude the mortgagors 
as a body from exercising their right to redeem the earlier 
mortgage. In those cases, however, it does not appear that 
the integrity of the earlier mortgage had been broken at the 
time the suit was brought. It seems to us difficult to say 
that one mortgagor cannot further burden his owm share in 
the equity of redemption and if the purchaser of that share, 
after the integrity of the mortgage had been broken, can 
redeem it without paying such further charge, the mortgagee 
loses his security for such further charge. 

We think that the points of law raised by this appeal are 
of considerable importance and that it is desirable that they 
should be determined by a Full Bench of this Court. We 
accordingly direct that the case be laid before the Hon’ble 
Acting Chief Justice for the constitution of a Full Bench. 

The case was then laid before and heard by a Full 
"Bencb. 

Mr. Shiva Prasad Sinha, for the appellants. 

Mr. Baleshwari Prasad, ioT ihe Tesipondents. 

Mueerji, a. C. J. , King and Niamat-ijllah, JJ. 

This appeal has been referred to a Full Bench because of 


a) (1929) LL.R., 52 All., 281. (2) (1930) LL.R., 5 Luck., 365. 

(3) {1907) 4 A. L. L, m (4) A. I. B., 1027 All., 144. 
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some difficult points of law inYolvod in it. The facts of 
the case briefly are these- One Gobind Singh owned a 
•2 annas 8 pies share in several villages. He had eight 
sons, namely Eajpal, Ajit, Eamghulam, Dindayal, 
Eamroshan, Harnam, Ahbaran and Kalu. All the 
sons except Eajpal made a usufructuary mortgage of a 2, 
annas 4 pies share for 15 years with one Harmangal 
Singh. Harmangal Singh is now represented by the 
defendants in the suit out of which this appeal has arisen. 
The plaintiff, who is the respondent No. 1 in this appeal, 
has sued to recover the entire property mortgaged, except 
a 2 pies share which was purchased by the mortgagee, on 
payment of a proportionate amount of the mortgage 
money, which was Es.600. 

The plaintiff is the purchaser of 18 2/7 pies and the 
share is made up in this way : He purchased the shares- 
belonging to the branches of Dindayal, Eamroshan, 
Harnam and Ajit. It appears that Ivalu’s branch 
became extinct and the 4 pies share belonging to Kalu was 
inherited by the remaining seven branches. Thus the 
share of each branch was augmented by 4/7 pies. The 
four branches who sold their shares to the plaintiff thus 
became entitled to 4 x 4/7 pies in addition to their original 
shares. Thus the plaintiff has become entitled to- 
18 2/7 pies. 

The plaintiff’s suit was met with the plea that at 
different dates, to be presently mentioned, different 
branches of the mortgagor’s family executed certain deeds 
by way of a further charge and that the plaintiff could 
not recover the property claimed without pa 5 nnent of the 
money borrowed by, and due on foot of, these deeds of 
further charge. These documents are as follows:— 

(1) Mata Prasad Singh, grandson of Ajit, borrow- 
ed Rs.99 from Harmangal on the 16th of July, 1884; 
and agreed to pay interest at 2 per cent, per mensem. 
The money was repayable, initially, on the 27tli of 
June, 1885, and in any case it was to be paid before 
the mortgage of 1883 was redeemed- 
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(2) Deonarain Singh, a grandson of Harnam 
Singh, and Mata Prasad, a grandson of Eam- 
ghulam, mortgaged between them a 4 pies share to 
Harmangal for Es.85 on the 6th of September, 

1884, and agreed as to payment in almost similar 
terms to those agreed to by Mata Prasad in document 
No. (1). 

(3) Bishnath and Jageshar Singh, sons of Eam- 
roshan, borrowed Es.85 from Harmangal on the 
11th of April, 1885, on terms similar to the docu- 
ments Nos. (1) and (2). 

(4) Sheokumar Singh, son of Kalu Singh, borrow- 
ed Es.50 from Harmangal on the 4th of September, 

1885, on terms similar to the terms of bonds 
Nos. (1), (2) and (3). 

The point that was seriously considered in the courts 
below was whether these four deeds created any charge on 
the properties mortgaged in 1883 and, therefore, the 
moneys due on these bonds were repayable at the time of 
redemption of the mortgage deed of 1883. The courts 
below have differed on this point. The learned Munsif 
was of opinion that documents Nos. (2) and (4) created 
a charge and documents Nos. (1) and (3) did not. The 
learned Subordinate Judge held that the documents 
Nos- (1) and (3) did not create a charge, that document 
No. (4) did create a charge and document No. (2), 
although it did create a charge, was not operative inas- 
much as when the document was executed the integrity 
of the mortgage had not been broken. 

The documents have been translated for our benefit 
and we have perused them. They are more or less in the 
same language and the important portions of the language 
used are these : “When I redeem my zamindari share 
in taluqa Bibipur . . . , which is mortgaged for 
Es. 600 to the aforesaid creditor . . . , I shall first pay 
this sum of Es.99, together with interest, and then I shall 
pay the mortgage money of the zamindari share. Until 



Jagaxnath: 

Kuxwae 


r; 


;• I 
.1 


li' 




■f r 












366 THE INDIAN LAW REPORTS [vOL. LV 

I pay up this amount I shall not sell or mortgage this 
mortgaged zamindari.” This is an extract from the 
document No. (1). In document No. (2) the following 
occurs: “When we redeem this mortgage (of 1883) 
we shall first pay up this amount, principal and interest, 
at the rate of 2 per cent, per mensem. Until we pay this 
amount we shall not mortgage or sell the aforesaid 
zamindari.” The following occurs in document No. 
(3) : “When we or our heirs redeem the above- 
mentioned property (mortgaged in 1883) we shall first 
pay this sum, together with interest, then the mortgaged 
zamindari aforesaid wiU be redeemed. Until the prin- 
cipal and interest of this deed are paid we shall not 
mortgage or sell the aforesaid property. ’ ’ The following 
is an extract from document No- (4) : “When I redeem 
the mortgage (of 1883) I shall first pay up this sum, 
principal and interest, at the rate of 2 per cent, per month. 
Until I pay up this amount I shall not mortgage or sell 
the aforesaid zamindari.” 

The agreement that the mortgagor shall pay the amount 
due on the subsequently executed bond before he redeems 
the prior mortgage is an agreement to create a charge on 
the property previously mortgaged. This was the view 
taken by their Lordships of the Privy Council in Aditya 
Prasad v. Ram Raian Lai (1). In addition to the 
language which was found sufficient to their Lordships 
of the Privy Council to create a further charge, we have 
got the stipulation on the part of the mortgagors that 
they would not mortgage or sell the property previously 
mortgaged till the money due on the subsequently exe- 
cuted document had been paid. The stipulation meant 
that the previously mortgaged property was made security 
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The learned counsel for the respondents has urged 
that according to certain facts, which will be presently 
stated, a sale deed of the 28th of July, 1920, by reason 
of the fact that it is registered and the four documents 
Kos. (1) to (4) are unregistered, has a priority over those 
documents under the provisions of section 50 of the 
Eegistration Act. It appears that certain descendants 
of Gobind Singh belonging to the branches of Dindayal, 
Eamroshan and Ajit sold their shares by the sale deed 
of the 28th of July, 1920, for a sum of Es.700 in favour 
of Harnam Singh’s branch and the plaintiff. The sale 
deed makes no mention of the four deeds of further 



charge enumerated above, although it mentions the mort- 
gage of 1883. Jaipal, the plaintiff and one of the 
purchasers under the deed of 1920, relinquished his 
rights acquired under the sale deed in favour of his co- 
vendees (descendants of Harnam’ s branch). Subse- 
quently the members of Harnam’ s branch made a mort- 
gage of the property acquired in 1920, and also their 
original shares, in favour of Jaipal- Jaipal brought a 
suit for sale on that mortgage and in execution of the 
decree that followed purchased the property himself. 
The argument, therefore, was advanced that the sale 
deed of 1920 for all practical purposes annulled the four 
imregistered documents. This plea, however, was not 
raised before the arguments wer^ addressed in the court 
of the Munsif. The learned Munsif noticed the fact 
that the plea had been raised very late. The belatedness 
of the plea precluded the defendants from raising the 
possible plea that the plaintiff made the purchase of 1920 
with notice of the pre-existing unregistered documents. 
We find that the plaintiff purchased with members of 
Harnam Singh’s branch, and Harnam Singh’s branch 
belongs to the same family to which the vendors belong. 
It is quite possible, therefore, that Harnam Singh’s 
branch, and through them the plaintiff, were all aware 
of the existence of the four unregistered documents. The 
plaintiff, in our opinion, should have raised his plea. 
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which he now wants to substantiate, as soon as the 
defendants pleaded the four unregistered documents. In 
our opinion we should not allow the plaintiff now to 
raise the plea. 

The next point to be considered is, what is the liability 
of the property under the four unregistered documents? 
Mr. Baleshwari Prasad has very correctly argued that for 
the purposes of determining the liability we should 
separate the several shares which belonged to the several 
branches. The fact that the defendants, the mortgagees 
under the deed of 1883, purchased a 2 pies share out of 
the property mortgaged to them broke up the integrity 
of the mortgage and, therefore, it is not open to the plain- 
tiff to redeem more than the share purchased by him. 
That share, as we have already pointed out, is 18 2/7 
pies. 

The document No. (1), the deed of further charge 
dated the 16th of July, 1884, was executed by Ajit 
Singh’s branch and, therefore, the original 4 pies share of 
Ajit Singh can be redeemed only on payment of one- 
seventh of Es.600, the mortgage money under the deed of 
1883, and the amount due under the document dated the 
16th of July, 1884, document No. (1). 

Dindayal’s original share of 4 pies is free from any 
further charge, because nobody belonging to his branch 
ever created any. Thei-efore the 4 pies share originally 
belonging to Dindayal may be redeemed on payment of 
only one-seventh portion of Es.600. 

Ramroshan Singh’s original 4 pies share is charged 
under document No. (3). This will, therefore, be re- 
deemable on payment of one-seventh of Rs.600 plus the 
amount payable under the document of the 11th of April, 
1885. 

As to the further charge created by the document 
No. (2), dated the 6th of September, 1884, that document 
was executed by two persons, namely Deonarain, grand- 
son of Hamam, and Mata Prasad, grandson of Eamghu- 
1am. Eamghulam s 2 pies share is now in the possession 
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of the defendants mortgagees. Harnam’s 2 pies share is 

liable to be redeemed and it would be redeemable on pay- Jaga:s-?.-ath 

11 KuArwAB 

ment of one-fourteenth portion of Es.600 plus one-half v. 
of the money due under the document No. (2) dated the 
6th of September, 1884. The other half of Harnam’s 
original share, namely 2 pies, is redeemable on payment 
of only one-fourteenth portion of Rs.600. 

Kalu’s 4 pies share was inherited to the extent of 2 2/7 
pies by the four branches of the plaintiff’s vendors- 
Kalu’s successors created the further charge under the 
document No. (4) dated the 4th of September, 1885. 

The plaintiff would be entitled to redeem this 2 2/7 
pies share on payment of four-sevenths share of one- 
seventh of Es.600 plus four-sevenths of the amount due 
under document No. (4) dated the 4th of September, 1886. 

We accordingly modify the decree of the courts below 
and make a decree under order XXXTV, rule 7 of the 
Code of Civil Procedure and grant six months’ time for 
payment. xV fresh decree will be prepared in this Court 
specifying the several amounts payable under the several 
documents in accordance with our judgment. The several 
portions redeemable under our decree will be specified 
separately, so that the different amoimts chargeable to 
different properties may be clearly specified. Interest at 
the stipulated rate will be calculated up to the period of 
six months; thereafter interest will be payable, in case of 
delay in redemption, at 6 per cent, per annum on the 
? several bonds of further charge. 
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Be/ore Sir Lai Gopal Elukerji, Acting Chief Justice, Mr. 

Justice King and Mr. Justice Kiamat-ullah 

CHIRANJI LAL (Pl-acntiff) v. BANKEY LAL and 
OTHERS (Defendants)* 

Hindu law— Joint family property— Alienation by manager, 
not being the father— Legal necessity must be proved— 
Doctrine of antecedent debt not applicable. 

The Question whether a debt is antecedent or not arises only 
when the father makes a transfer. It is the privilege of the father 
alone to burden the family estate by a mortgage for discharg- 
ing an antecedent debt, which must be a debt of his own-. 
A manager of the family, who is not the father, cannot bind 
the estate merely by discharging a pre-existing debt of the 
family. 

S died leaving three sons, BP, RS and Z. Z then died 
leaving a son C, and the joint family then consisted of RP, 
RS and G. A mortgage of the joint family property was 
executed by RP and RS. Held, that in the absence of proof 
of legal necessity the mortgage was not binding on 0 or the 
family estate, e%-en though the mortgage was made to pay off an 
earlier mortgage which had been executed by S and Z. 

This appeal was referred by the Division Bench hear- 
ing it to a Full Bench wdth the following referring 
order : — 

Young and Thom, .JJ. This is a second appeal from 
the decision of the Additional District Judge of Agra. The 
plaintiff in this case sued for a declaration that a usufructuary 
mortgage executed by his two uncles and his own mother as 
his guardian was not binding on him as there was no legal 
necessity for the loan. The lower appellate court found that 
the whole of the mortgage was good against the plaintiff as the 
money was borrowed to pay off antecedent debts which were 
binding upon him, that is, that the debts were the debts of 
his ancestors and that the money borrowed paid these debts 
off. The appellant’s sole contention in this case is that two 

^ *Sec»nd Appeal No. 621 of 1931, from a decree of Ganri Prasad, Addi- 
tioaal District Judge of Agra, dated the 20th of January, 1931, reversing 
a decree of Bhagwan Das, Additional Subordinate Judge of Muttra, datecl 
the 29th of November, 1929. 
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of the items in the mortgage, namely items (a) and (/) men- 

tioned on page 16 of the paper book, cannot be binding upon ChikanjiLai. 

the plaintiff, and he quotes as his authority the case of Anantu 

Kalicar Ram Prasad Tiwari (1). Shortly it appears to us 

that that case was wrongly decided and is not in accordance 

with the well known principles of Hindu laws but as it is a 

Bench decision we refer this case to the Chief Justice for a 

Full Bench to be appointed in order to decide this matter. 

The case was then laid before and heard by the Pull 
Bench. 

Mr. B. Malik, for the appellant. 

Dr. M. P- Asthana and Messrs. S. K. Dar and B. N. 

Sahai, for the respondents. 

Mukbrji, a. 0.- J., King and Niamat-ullah, JJ. : — 

Thi.s appeal has been referred to a Pull Bench, becaii.se 
the learned Judges before whom the appeal came thought 
that the case of Anantu Kalwar v. Ram Prasad Tiwari 
(1) had been wu’ongly decided. 


The suit arose in the following circumstances. 


pedigree at page 15 of the printed paper hook will show" 
the relationship that existed among the parties to the 
suit, except the defendant No. 1, who is a transferee. 

[An extract from the pedigree is appended below.] 


J HIB lal 


Kam Prasad 
(deceased) 


Kam Singh, 
Dfdt. No- 4 


Zabar Singh 
=Mt. Mahtab Kuar 


Kishan Singh, 
Dfdt. No. 2 


Three sons, 
Dfdts. Nos. 5, 6, 7 


Chiranji ILal, 
plaintiff 


Suiaj Mai, Dfdt. No. 3 

Earn Prasad, Earn Singh and Mt. Mahtab Kuar, 
mother of the plaintiff Chiranji Lal, executed a usufruc- 
tuary mortgage for Es.12,441 on the 15th of July, 1924. 
Chiranji Lal brought the suit, out of which this appeal 
has arisen, to obtain a declaration that the mortgage deed 
was not binding on him, and he also sued for recovery of 
possession to the extent of his third share- 

(1) (1924) LL.E., 46 All., 296. 
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iim jjijjg first court went into the question of legal necessity 
Chxba^tji Lai* camo to the conclusion that there was none except 

bakk^Vlai, to the extent of Es.500-4, being a third share of the 
total amount binding on the whole family. It according- 
h- directed that the plaintiff should be put in possession 
of a third share of the property on payment of Es.500-4. 

The plaintiff filed an appeal, and it was heard by the 
learned Additional District Judge of Agra. The learned 
Judge came to the conclusion that the mortgage was 
binding on the plaintiff and he, accordingly, dismissed 
the suit- 

In this Court it has been contended that the learned 
District Judge misunderstood the law^ relating to liability 
of Hindu families, especially that of a Hindu son and a 
grandson, and his decision is liable to be set aside. 

On pages IG and 17 of the paper book will be found 
a statement of the items which go to make up the entire 
consideration of Es.12,441. As regards the items (b), 
(c), (d) and (e), it is conceded before us that the finding 
of the learned District Judge that these are sums for 
which the plaintiff is liable is binding on us. It has 
been found that certain lands were taken on lease from 
the creditor, Bankey Lai, by the adult members of the 
family, for the benefit of the entire family. The two 
decrees for arrears of rent, which went to make up 
Es. 757-8, item (b), were decrees for which tlie entire 
family was liable. Similarly, it has been found that 
for the arrears of rent amounting to Es. 380-12, item (d), 
the whole family was liable. It has also been found 
that the simple money bonds, which went to make up the 
amount of Es.905, item (e), were executed in order to 
pay off arrears of rent due- As regards item (c), the 
decree of the Munsif was against the plaintiff, Chiranji 
Lai, himself. It is, therefore, binding on him. The 
last item (fe) has also been found to be binding. The 
item (g) was due on a decree which was binding on the 
plaintiff himself. Therefore, it is binding on the plain-* 
tiff, and he cannot go against it. 
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There remain now the two items (a) and (/), which 
require consideration. These are two mortgages, exe- ChieastjiLai, 
cuted by Shib Lai, tlie grandfather of the plaintiff, and lal 

Labar Singh, the father of the plaintiff. The learned 
District Judge held that as they constituted antecedent 
debts it 'was open to the uncles of the plaintiff Chiranji 
Lai to execute a mortgage to pay off those debts. The 
learned District Judge did not consider whether tte 
mortgages (a) and (/) were or were not supported by 
legal necessity. 

The question whether a debt is antecedent or not 
arises only when the father makes a transfer. Their 
Lordships of the Privy Council, in the well kno'wn case 
of Brij Narain v. Mangal Prasad (1) laid down five pro- 
positions of law which would be found printed at 
page 104. The first proposition is as follows : “The 
managing coparcener of a joint undivided estate cannot 
alienate or burden the estate qua manager, except for 
purposes of necessity.” This rule applies equally to alt 
members of the family, even where the managing member 
is the father. In the case of the father, there are 
■certain special privileges which we shall notice later on. 

In the case before us the transferors, wLo professed to act 
on behalf of the family, were two uncles of Chiranji Lai, 
and they can bind the estate only by proving legal neces- 
sity. 

The second proposition laid down by their Lordships 
■of the Privy Council is as follows : “If he is the father 
and the reversionaries are the sons, he may, by incurring 
debt, so long as it is not for an immoral purpose, lay the 
estate open to be taken in execution proceeding upon a 
decree for payment of that debt-” This relates to the 
•case of a simple debt incurred by the father. 

The third proposition is as follows : “If he” (father, 
who is alienating the property) “purports to burden the 
•estate by mortgage, then unless that mortgage is to dis- 
charge an antecedent debt, it would not bind the estate. ” 


(1) (1923) I.L.B., 46 AH., 93. 
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1933 It will be noticed that it is the privilege of the father 
toBANjiLAi, alone to burden the family estate by a mortgage, by dis- 
baus^yLal charging an antecedent debt, which must be a debt of his 
own. A manager of the family, who is not the father, 
cannot bind the estate merely by discharging a pre-exist- 
ing debt of the family. 

In the case before us it is not the father of Chiranji 
Lai, nor the grandfather of Chiranji Lai, who made the 
alienation impeached, namely the mortgage of the 15th 
of July, 1924, and, therefore, the adult male members, 
namely Earn Prasad and Earn Singh, could not create a 
valid mortgage binding on the estate, simply because 
there existed a debt incurred by Shib Lai or Zabar Singh. 
In this view the ground on which the learned Judge 
based Iris decision cannot be upheld. 

It becomes necessary to find out whether the mortgages 
of the 12th of July, 1919, item (a), and of the 1st of 
September, 1916, item (/), tvere executed for legal 
necessity binding on the family. We shall have to remit 
issues on this point. 

Before we part with the case and direct the issues to 
be remitted, we might say a few words about the decision 
in Anantu Kahvar v. Ram Prasad Tiwari (1), because 
the learned Judges, before whom this case came initially, 
doubted the correctness of that decision. In that case 
the sale in question was executed by two persons, Sahadeo 
and Earn Das. It was executed on the 30th of June, 
1910. Sahadeo and Jagat were brothers. Jagat’s sons 
were Earn Das and Earn Prasad, and Sahadeo’ s sons 
were Earn Eup and Lalji. The two sons of Sahadeo and 
Earn Das s brother Earn Prasad brought a suit to obtain 
a declara^on that the sale of the 30th of June, 1910, was 
not binding on them, it not having been executed for 
legal necessity. This Court found that the transferAby 
Sahadeo and Earn Das had wiped out a mortgage ’exe- 
cuted previously by Sahadeo and Jagat, and, therefore, 

(I) (1924) I.L.E.,46A1].,295. 
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Weighment du'es^ — ^i.e. money paid b 
licensed by the landbolder or the lambar 
fession of weighing the goods of the ten 
dari of the licensor and who in plying 
land of the zamindar and has, therefore 
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the sale bv Sahadeo was to pay off his antecedent debt. 

It was accordingly held that the transfer, so far as 
Sahadeo was concerned, was binding on his sons, Eana l-ai. 

Enp and Lalji. As regards the transfer by Earn Das, it 
was held that Earn Das was bound by his own transfer, 
but Earn Prasad was entitled to have his fourth share 
recovered for himself. It was pointed out that, although 
there was a pre-esisting debt incurred by Jagat, Earn 
Das or Sahadeo could not make a transfer without 
establishing a case of legal necessity. This view is qmte 
in accordance with the view which w-e have expressed 
above. We are, therefore, of opinion, that the decision 
as regards the binding character or otherwise of the 
transfer of the 30th of June, 1910, is not incorrect. 

We send down the following issues to the court below 
for a decision. Parties will be allowed to adduce fresh 
evidence, and 10 days will be allowed to file objections : 

(1) Whether the mortgage of the 12th of July, 

1919, was executed for legal necessity. 

(2) Whether the mortgage of the 1st of Septem- 
ber, 1916, was executed for legal necessity. 


MISCELLANEOUS CIVH 


Before Sir Lai Gopal Maker ji, Acting Chief Jus 
Mr. Justice Rachhpal Singh 

SUEAJPAL SINGH (Plaintiff) v . JAWAHAE 
(Defendant)* 


Agra Tenancy Act (Local Act III of . 
“Sayar.” — Weighment dues — Agra T 
1926 ), section mi (Tf— Reference to I 
—Jurisdiction — Civil and revenue co 
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the license, — came within the definition of '‘sayar” in section 
‘ 3(4} of the Agra Tenancy Act, and a suit for recovery of weigh- 
ment dues is cognizable by the revenue court. 

A suit to recover weighment dues was filed in a civil court-, 
and the plaint was returned for presentation to the revenue 
court. It was then filed in the court of an Assistant Collector, 
who decreed the suit. On appeal the Collector was of opinion 
that the suit was not cognizable by the revenue court, and 
“allowed the appeal” without saying whether he dismissed the 
suit or directed the plaint to be returned. A revision was pre- 
sented to the Commissioner to be forwarded to the Board 
Eevenue. Thereupon the Commissioner directed the Collector 
to make a reference to the High Court under section 267 (2) of 
the Agra Tenancy Act, and a reference was made accordingly. 
Held that although the procedure adopted was not strictly 
justifiable by the letter of the law, yet in substance it was right, 

and the reference shonld be entertained. 

« 

Dr. N- P. Asthana, for the plaintiff applicant. 

The opposite party was not represented. 

Mukeeji, a. G. J., and Eachhp.4l Singh, J. : — This 
is a reference by the Collector of Aligarh under section 
•267 (2) of the Agra Tenancy Act in the following circum- 
stances. The plaintiff, Eaja Suraj Pal Singh, brought a 
suit for recovery of certain weighment dues from the defen- 
dant on the allegation that the defendant took a lease for 
the dues for 1335 Fasli in the village of Kailaura and 
failed to pay the said dues as agreed upon. The suit was 
filed in the first instance before the Munsif of Agra who 
returned the plaint for presentation to the proper court, 
the learned Munsif being of opinion that the suit was 
cognizable by the revenue court inasmuch as the weigh- 
ment dues were in the nature of a ‘ ‘sayar’ ’ income. The 
iearned Assistant Collector who heard the suit decreed it 
in part. No question of jurisdiction was raised before the 
learned Assistant Collector. 

An appeal was filed before the Collector of Aligarh, who, 
being of opinion that the claim did not fall wnthin the 
definition of “sayar” income, “allowed the appeal”, but 
he did not say whether he dismissed the suit or whether he 
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directed the plaint to be returned to the plaintiff for presen- 
tation to the proper court. The learned Collector evident- 
ly overlooked the very salutary provision of section •267. 
sub-section (2), which says that where once a civil court or 
a revenue court directs that a plaint should be returned 
ior presentation to a revenue court or to a civil court, the 
court receiving the plaint, if it disagrees with the former 
court, should submit the record, with a statement of its 
leasons for disagreement, to the High Court. If this 
procedure had been followed by the learned Collector, his 
ultimate decision would have been in accordance with the 
decision of this Court. However, as we have said, the 
learned Collector “allowed the appeal”. .A. revision was 
filed before the Board of Eevenue, but, as we understand 
the practice is, it was presented before the Commissioner 
to be forwarded to the Board of Eevenue. The Commis- 
sioner wanted to follow the procedure laid down in sec- 
tion 267, sub-section (2), and, therefore, directed the Col- 
lector to make the reference. The reason probably was 
that the Commissioner, as Commissioner, was not properly 
seised of the case, and it was in the court of the Collector 
that the question of jurisdiction had been raised. The 
procedure adopted by the learned Commissioner cannot 
perhaps be strictly justified by the letter of the law, but we 
think that in substance it was right. We accordingly 
entertain the reference. We may note that the learned 
Collector in his letter of reference is not quite accurate , 
when he says that the ‘ ‘revisional application was dis- 
missed by the Commissioner on the 29th of July, 1932”. 
We have got that order of the Commissioner before us. 
There is nothing in it to suggest that the Commissioner 
has dismissed the revision. To start with, it would not be 
for the Commissioner to dismiss the petition of revision in- 
asmuch as it is for the Board of Eevenue to pass the final 
orders, and secondly, the. Commissioner nowhere says that 
the petition should be dismissed. If the petition had been 
<lismissed, we would not probably have taken the trouble to 
^0 into the merits of the case, because our opinion is meant 
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to be a guide to the revenue or civil court, as the case maj 
Spkajpai, l)e, and it is not to be given merely as a matter of aeademi- 

Singh i • ^ 

B. cal interest. 

Coming to the merits of the case, it appears to us that 
the weigfcment dues do come within the definition of 
‘'sayar” as contained in section 3, clause (4) of the Ag ra 
Tenancy Act. It will be noticed that the definition of 
“sayar” as given there is not exhaustive. It is only 
illustrative. It runs as follows : “‘Sayar’ includes what- 
ever is to be paid or delivered to a landholder by a lessee or 
licensee on account of the right of gathering produce, foresi, 
rights, fisheries, tanks not used for agricultural purposes, 
the use of water for irrigation, whether from natural or 
artificial sources, or the like.” 

As we understand by the expression “weighment dues”, 
it is money paid by the person who is licensed by the 
landholder or the lambardar to exercise his profession oh 
weighing the goods of the tenants within the zamindari 
of the licensor. The licensee in plying his profession 
uses the land of the zamindar, and, therefore, he is called 
upon to pay some compensation to the zamindar. The- 
majority of the people living m a village are agriculturist? 
and mostly deal in agricultural produce that is weighed by 
the weighman, the licensee. In the circumstances, we- 
are of opinion that we ought to class the weighment dues 
as sayar . This, accordingly, is our opinion on the 
reference. 

direct that a copy of this judgment under the seal 
of the Court be sent to the learned Collector of Aligarh for- 
his information. Nobody has appeared on the other side- 
and we make no order as to costs of the reference. 
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APPELLATE OEIMINAL 


Before Mr. JuMice Young and Mr. Justice Thom 
EMPEEOE t?. SHUEUL akd others^^ 

Criminal, trials — Duties of prosecution and of courts — Identi 
fi.cation by witnesses — Mode of conducting identification — 
Witness — Whether a witness falsely implicating one 
accused should be believed as against others — Oath, 
efficacy of. 

In a case of communal rioting with murder 83 persons 
w-ere committed by the Magistrate for trial, of whom 32 were 
•convicted by the Sessions Judge. 7 of them were sentenced 
to death, among them being one Shukul. The evidence of 17 
principal witnesses went to show that this Shukul was the 
leader and most active member of the mob, that he scaled 
high walls, climbed on roofs and acted like a man of powerful 
physique and athletic prowess and agility. During the 
hearing of the appeal in the High Court Shukul appeared in 
Court and was seen to be a wizened and decrepit old man of 
70, unable to stand erect ; and a medical examination revealed 
‘that on account of a peculiar bony formation of his left foot 
he was unable to stand erect, much less run about or climb 
roofs, and was a weak, done old man, and that his condition 
had been the same two or three years ago. The Court thereup- 
on held that the 17 witnesses had committed perjury in respect 
of their statements regarding Shukul, and no reliance could, 
therefore, be placed upon their evidence as against the other 
•accused ; and as the other evidence in the case was unsatis- 
factory, the Court acquitted all the accused. In their judg- 
ment the High Court made the following observations : — 
The duty of the police in the investigation of any crime is to 
discover the truth and not simply to obtain evidence for the 
purpose of securing a conviction. It is the duty of the prosecu- 
"tion to lay before the court all the evidence, even though some 
of that evidence may be in favour of the accused person and 
may result in an acquittal. 

It is the duty of the committing Magistrate and the trial 
Judge to be solicitous in the interests of the accused. 
They should take great pains to examine the evidence 
minutely in considering the prosecution case, especially vrihere 

*C>iimnal Appeal No. 423 of 1932, from an order of W. Y. Madeley, 
Sa^ions Judge of Benares, dated the 2nd of May, 1932- 


1933 

January, 19 
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there is a large number of accused. It is emphatically the duty 
'of the Magistrate who commits orjhe Judge who convicts to 
see each of the accused before he commits or convicts. 

In certain instances, where a witness was unable to pick 
out a particular accused he had named from amongst the accused 
persons, the accused person or persons whom it was desired 
that the witness should identify were asked to stand up and, in 
one case, also made to give their names, and the witness then 
identified the accused : This procedure reduced the identifica- 
tion to a mere farce and identification thus obtained was worth- 
less. 

In cases where there is reason to believe that certain accused, 
on the ground of enmity or otherwise, may have been falsely 
charged, then the evidence of those witnesses who have reasons 
falsely to implicate the particular accused should not be relied 
on as against that particular accused; on the other hand, the 
same witnesses might be relied upon against other accused 
where there is no reason to suspect enmity on the part of the 
witnesses. Where, however, perjury has definitely been 
brought home to a witness, it would be extremelv dangerous to 


rely on bis evidence against 


any one. If a witness lies m 


against one person, his evidence against another should not be 
relied upon. 

There is no religious sanction behind the oath as at present 
administered to Indian witnesses. A binding oath with reli- 
gious sanction behind it is one of the foundations of the adminis- 
tration of justice. 

Dr. S. lY. Sen, Mr. F. Owen O'Neill Dr. K. N. 
Mahiya and Messrs, i. ilf. Gupta and Gajadhar Prasad 
Bhargava, for the appellants. 

The Government Advocate (Mr. Muhammad Ismail), 
for the Crown. 

Young and Thom, JJ. : — The appellants in this case 

are 31 in number. They have been tried in the Sessions 

Judge’s court of Benares for ojffences under sections 148. 

302/149 and 307/149 and 147 of the Indian Penal Code, 
^ m # # # * 

Seven of them have been convicted and sentenced to 
deatli under section 302 of the Indian Penal Code and to 
transportation for life under section 307 of the Indian 
Penal Code and the rest to transportation for life and 
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various terms of rigorous imprisonment under section 148 

of the Indian Penal Code. empebob 

# * * # * # 

^ Shusojl 

The offences with which the accused have been charged 
and convicted are alleged to have been committed in the 
village of Eaiya, police station Punnuganj, on the 16 th of 
March, 1931. 

The riot, in which four persons were killed and two 
seriously injured, was the result of bitter communal 
antagonism in the district. Por some considerable time 
before the riot hostility between the Muhammadans and 
the Hindus had been smouldering. Two days before, 
that is, on the 14th of March, 1931, this hostility flared 
up in the neighbouring village of Manchi where a riot 
occurred, the Hindus attacking the Muhammadans. It 
is unnecessary to go in detail into the events leading up to 
this riot. These are described by the learned Sessions 
Judge of Benares in his judgment in the Manchi riot case. 

Suffice it to refer to the fact that feelings for some time 
between the two sections of the community had been run- 
ning high and that the immediate cause of the outburst 
was the alleged killing of a cow by one Muhammad Eaza. 

The Hindus were determined to avenge the sacrilege and 
the riot in Eaiya in which the accused are alleged to have 
participated was really a continuation of the riot in Manchi 
on the 14th of March, 1931. It appears that the Hindus 
had determined to attack the Muhammadans of village 
; Eaipur, which is about one mile distant from -the village 

of Eaiya, because the leading Muhammadan in Eaipur, 

Imam Bakhsh, gave, shelter tq Muhammad Eaza who was 
said to have kiUed the cow and who succeeded in making 

good his escape from Manchi on the 14th. 

^ 

W 'IT W ^ ^ 

A. large number of the Hindus were rounded up by the 
police in the village of Eaiya and were taken' to the thana. 

The list of their names is Exhibit T. Prom these persons 
• the police collected a large number of weapons, axes, 

spears and latMs. Ho attempt has been made, however. 


/ 
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_ to prove that any of these weapons was the property of the 
accused. 

A hundred Hindus were subsequently challaned by the 
police. Kinety-nine appeared before the committing 
Magistrate who discharged 16 and committed 83. During 
ihe course of the trial before the Sessions Judge one 
accused died. The Sessions Judge acquitted 50 of the 
charges which were preferred against them and con- 
victed 32. Seven of these have been sentenced to death 
and the remainder to transportation for life. 

This case presents certain special features to which,* 
in view of our decision, we desire at this stage to make 
reference : — 

(1) In this case the prosecution has relied almost 
entirely upon the oral testimony of the prosecution 
witnesses. Their evidence has not been supp'lie- 
mented or supported by facts and circumstances 
such as, for example, the recovery of arms or blood- 
stained garments. As has been stated above, no 
attempt was made to identify any of the weapons 
taken possession of by the police as the property of 
the accused, and although firearms are alleged to 
have been freely used, none appear to have been 
recovered. 

(2) The Pandeys of the village of Ehalyari who 
have been convicted and sentenced are all related, 
being descended from a common ancestor. None 
of the Pandeys of Elalyari, who, according to the 
witnesses, took a prominent part in the riot, were 
rounded up by the police in Baiya and taken to the 
thana and their names do not, therefore, appear in 
Exhibit Y already referred to. This is an extra- 
ordinary circumstance. 

(3^ The prosecution witnesses are practically all 
Muhammadans and many of them are related to 
Imam Bakhsh, the leading Muhammadan in 
Baipur where he is known as the Bara Babu. We 
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append to our judgment a chart showing the rela- 
tionship of these witnesses. 

(4) Between many of these witnesses and a 
number of the accused there had been long standing 
enmity — an enmity which is evidenced by numerous 
civil and criminal actions. We append to our 
judgment a chart setting forth these actions. If 
litigation is proof of enmity between witness and 
accused^ enmity, bitter and long standing, has been 
established in this case. 

(5) Two reports were made to the police purport- 
ing to give the names of those wdio took part in the 
riot. One report is by the witness Ismail, son of 
Imam Bakhsh, and the other by the witness All 
Husain, brother of Imam Bakhsh. The persons 
named in these reports, Ismail and Ali Husain say 
they recognized during the course of the riot. Both 
reports include a very large number of names and 
it is impossible to believe that the witnesses 
recognized and remembered so many of the rioters. 
Ismail names 60 persons; Ali Husain 90. Both 
reports were made to the police two days after the 
riot. 

The facts above referred to are sufficient to rouse the 
suspicion that the Muhammadan witnesses may have 
falsely named a large number of innocent persons. 
During the course of the hearing of these appeals this 
■suspicion was confirmed by the appearance in court of 
the appellant Shukul, who had applied to be present. 

Shukul is one of the accused who has been condemned 
to death. As no fewer than 17 witnesses have testified 
to his having taken part in the riot, and as the view we 
take of the evidence against him and of his conviction and 
sentence has so important a bearing upon our decision in 
all these appeals, we think it proper to set forth in 
•extenso what the learned Sessions Judge has said about 
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1933 ease in Ms judgment. The learned Judge deals with 
empebob the case of Shukul at page 233, Volume 2. He states : 

Sh'ujdd'l “Imam Bakhsli saw the accused on the niardana roof. 

Eaghonath says he came to his door along with others taking 
the crowd to^Baiya. Shukrullah saw him among the pur- 
suers of the Mussalmans and mentioned him in the first report. 
Ali Husain saw Mm among the rioters. Taj Uddin saw the 
accused on the northern roof with an axe. Habib an saw 
accused pursuing Bamzan and Saham Ali. Bajmati corrobo- 
rates her. Bazzaq saw the accused on the roof of the 
northern room. Tafazzul also saw accused on the roof. 
Abhaiman says accused took him from his well where he 
was working. Idan saw" him on the roof. Sita Bam saw 
him running off. Gaya Xoeri also names him. Bam Dhani 
says he was one of the riotous crowd which went to Baipur. 
Shukul says he was one of those who persuaded witnesses to 
go to Eaiya and that he saw him in Baiya. Jhuri also names 
him. Farzand says he saw this accused in front of the 
baifhali^ There is a good deal of discrepancy as to the weapon 
with which this accused was armed. He is mentioned as 
being armed with a gun by many witnesses, with an axe by 
several, and with a sword by one at least. There can be nO' 
doubt at all of his presence in the riot. The most that can 
be said is that he might possibly be given the benefit of the 
doubt as to what arms he had in Ms hand. Personally I have 
no doubt that he was armed with a gun at some time during 
the riot. Bajmati, who in examination-in-chief, is in clear 
conflict with Habiban, seems to mean in cross-examination 
that he had a gun. The same confusion has arisen in the 
case of Tika who is proved beyond doubt to have shot Farzand 
and Bamzan. Shukul took a leading part in the riot. Shukul 
pleads alibi in Jadunathpur, district Shahabad. Shukul pro- 
duced one witness, who denied all knowledge. One of the 
assessors finds Mm guilty and two give him the benefit of the 
doubt. There is no doubt. I, therefore, agreeing wdth one 
and Msagreeing with two of the assessors convict Shukul of 
the offences with which he is charged.'* 

It appears, therefore, that no fewer than 17 witnesses 
have testified against this accused, and if their evidence 
is to be aceeptal, Shukul was the leader of the riot. We 
have very carefully considered the evidence against this 
accused. He is represented as the moving spirit and the 
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most active member of the riotous mob. According to 
the witnesses, in an attempt to induce those people un- 
willing to accompany the mob he instructed, exhorted, 
cajoled and threatened. He led the mob from Khalyari 
to Eaipur and from Eaipur to Eaiya, a distance of 5 
miles. From beginning to end he was in the forefront 
of the riot. He was here, there and everywhere, — 
urging, leading and directing the mob. He chased the 
fleeing Muhammadans through the streets of the village 
of Eaiya and led the attack on Eaghunandan’s house. 
He climbed on the roof of the house not once but several 
times. The walls of the house, we have been told, are 
about 10 feet high. The roof is sloping and tiled. He 
clambered up the tiles and along with others tore some of 
them off in an attempt to make a hole in the roof through 
which he could shoot the Muhammadans who had taken 
refuge in the house. At one time he is said to be armed 
with a gun, at another with an axe, at another with a 
sword. He fired his gun on several occasions whilst on 
the roof and whilst descending from the roof. It was he 
who, according to the evidence in the Manchi riot case, 
took one of the most prominent parts in the.riot in that 
village on the 14th of March. If the evidence against 
him is reliable he is a man of powerful physique, un- 
tiring energy, exceptional endurance, possessed of the 
strength and prowess of an athlete and the agility of an 
acrobat. 

When Shukul appeared before us in Court he had 
practically to be carried in by two police constables. He 
is a wizened old man of about 70 years of age. He is in 
the last stages of senility and physical decreipitude ; he is 
unable to stand erect. He has little power of movement 
and he is just able to hobble slowly about. In view of 
the weight of the evidence to the effect that he was the 
leader of the riot, and of the fact that so many witnesses 
had testified on oath to the extraordinary feats he per- 
formed during the course of the riot, we considered it 
advisable to have him examined by the Civil Surgeon of 
Allahabad. We annend 
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evidence upon his condition to this judgment. In the 
course of his evidence the Civil Surgeon states : “Shukul 
is a weak, done old man. He is unable to run. His 
muscles are very weak and flabby and he is unable to adopt 
by himself the erect posture. His condition now is 
about the same as it has been for the last two or three 
years. Two years ago it would have been impossible for 
him to climb upon the roof of a house or to run about 
the village of Raiya chasing Muhammadans. If he were 
left to himself today he might be able to hobble along for 
2 or 3 miles and this would take him the better 
part of the day. His ability to move about would be the 
same as two years ago. He has two extra sesamoid 
bones in his left foot. These bones are so placed as to 
cause him pain when he uses his foot in the ordinary 
manner.” 

In addition to having this accused examined by the 
Civil Surgeon we called for reports from the Superinten- 
dents of the District Jails of Mirzapur and Benares, 
where he has been incarcerated since his arrest. There 
is no mention in these reports of his having suffered from 
any illness or physical deterioration during his imprison- 
ment. 

During the hearing of these appeals the prosecuting 
inspector, who was present when the case was being 
heard before the committing Magistrate and during the 
course of the trial in the court of session, has informed us 
that the man who appeared before us as Shukul Pandey 
is the same man who was arrested after the riot and who 
appeared before the committing Magistrate and who was 
tried, convicted and sentenced upon the evidence to which 
we have already referred, in the sessions court. 

As has already been mentioned, this accused was al- 
leged to have taken a prominent part in the Manchi riot. 
In connection with that riot he was tried, convicted and 
sentenced to transportation for life. On appeal to this 
Court, however, he was acquitted. We have examined 
the file in the Manchi riot case. We find that he was 
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convicted in that case upon the evidence of two witnesses _ 
Dukhi and Mt. Bachchi. According to Mt. Bachchi, 
Shoknl was one of the men who entered the house in 
which Easul, one of the men who was murdered in the 
course of the Manchi riot, had taken refuge, and he 
assisted in dragging Easul out. It appears from the 
judgment in the Manchi riot case that the witness Dukhi 
in identification identified Sumer Pandey as Shukul 
Pandey. Sumer Pandey is a man of between 30 and 40 
years of age. ShukM Pandey is a decrepit old man of 
about 70. No one who had seen Shukul Pandey in a 
mob could honestly mistake him for Sumer. In this 
coimection we would note further that Shukul is men- 
tioned in the first information report and also in the 
statements which the learned Sessions Judge regards as 
confessions made by the accused Mauj, Damri, Har- 
nandan and Misri under section 164 of the Criminal Pro- 
cedure Code. These statements were subsequently 
retracted, the accused alleging that they were made as 
the result of pressure and ill-treatment on the part of the 
police. The fact that Shukul, who, for the reasons we 
have already given, could not have taken part in the riot, 
is mentioned in these statements supports the allegation 
that they were not made voluntarily. 

In view of all these facts there is no doubt left in our 
minds that Mt. Bachchi and Dukhi in the Manchi riot 
case and the 17 witnesses who testified against Shukul in 
the present case have been guilty of the grossest perjury 
and have implicated this accused falsely. Mt. Bachchi 
also gave evidence against some of the accused in this 
case. 

We find it impossible to understand how Shukul was 
ever challaned in connection with this case. It must 
have been clear to the police that it was absolutely im- 
possible . for him to have taken part in the riot at all. 
We have been told that on his arrest he was conveyed to 
the police station in a motor car. We are equally at a 
Joss to understand how he was committed for trial by the 
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committing Magistrate. His appearance should have 
ekpeboe been sufficient to have convinced the co mm itting Magis- 
SHUEtji. }trate that the prosecution case against him wao com* 
pletely false. Further, we are unable to understand how 
be came to be convicted by the learned Sessions Judge. 
If the learned Sessions Judge had seen the man whom be 
was condemning to death he could not have failed to have 
been convinced that the evidence against him was false 
from beginning to end. 

We now consider the bearing of the clearly false im- 
plication of Shukul upon our decision in the appeals of 
the other accused. So far as Shukul is concerned, we 
unhesitatingly acquit him, finding that the case against 
him is false. Seventeen witnesses have sworn on oath 
that he took an active part in the riot. These 17 
witnesses are guilty of perjury. They have given false 
evidence against one_ accused charged with murder. We 
have come to the conclusion that we cannot rely upon 
their evidence as against the other accused. We refuse 
to believe their testimony against any of the accused. For 
the same reason we refuse to accept the testimony of Mt. 
Bachchi, who gave evidence against Shukul in the 
Manehi riot case and whom the learned Sessions Judge 
in this case regards as a good and reliable witness. Mt. 
Bachchi has clearly been guilty of perjury against Shukul 
in the earlier case. We decline to accept her testimony 
against any of the accused in the present case. 

The prosecution has called in this case 46 wutnesses, 
apart from those who are formal. Of these IS. must be 
discarded as “Shukul” witnesses. Of the rest only 
Mt. Gukari, Nur Muhammad, Bhola, Akhtar Ali, 
Majid, G-uput, Bismillah and Kisliun escaped criticism 
by the Sessions Judge. Most of the criticism is serious 
as mil be seen from the appendix to this judgment. * 
* * * * ijg seen that there 

is really no evidence on wffiich this Court can rely. The 
learned Sessions Judge has refused to rely on witnesses 
whom he has severely criticised in the cases of sofne accus- 
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ed, but has relied upon the same witnesses against others 
without giving any reason for his action. We cannot 
fin d any reason either. For example, in the case of the 
accused Sarangi, whom the learned Sessions Judge has 
acquitted, the witnesses are Imam Bakhsh, Ali Husain, 
Ismail, Sita Earn and Jhuri. None of these witnesses 
are, according to the Judge, first class witnesses, and 
some have been severely criticised, and therefore he states 
that there is doubt about Sarangi having taken part in 
the riot and he gives this accused the benefit of the doubt. 
In considering the cases of some of the other .accused, 
however, the learned Judge has relied upon the evidence 
of these same witnesses and has recorded a conviction. 
This is only one example. There are others. 

For the sake of convenience we append to our judg- 
ment a chart prepared at our request, showing the criti- 
cisms of the learned Sessions Judge of the witnesses in 
this case. On the evidence of these witnesses the learned 
Sessions Judge has acquitted in some cases but convicted- 
in others. 

The result is that we are compelled to allow all the 
appeals and set aside all the convictions and sentences. 
No doubt some guilty persons are thus set free and some 
murderers go unpunished, but to find any particular 
person guilty in this case upon such evidence would be a 
sheer gamble. 

In view of the circumstances of this case and of the 
■decision at which we have arrived we consider it ex- 
pedient to make certain general observations with regard 
to the administration of justice 

(1) The duty of the police in the investigation of any 
crime is to discover the truth and not simply to obtain 
evidence for the pmpose of securing a conviction. 

(2) It is the duty^ of the prosecution to bring out in 
evidence everything in favour of an accused person and 
to lay before tile court all the evidence even though some 
of that evidence may result in an acquittal. 
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(3) It is the duty of the committing Magistrate and the 
trial Judge to be solicitous in the interests of the accused. 
This is especially so in riot cases where the accused are 
generally humble and ignorant people unable to defend 
themselves, and often inadequately represented in the 
courts. (Under Indian law they are not even allowed to 
give evidence for themselves. If Shukul could have been 
put in the witness-box the whole aspect of the case for 
the prosecution would have been changed.) Had the 
committing Magistrate and the learned Sessions Judge in 
this case observed this rule the accused Shukul Pandey 
would never have been committed for trial or convicted. 
We recognize the difficulties of the Judges in the lower 
courts, especially in cases such as the present where there 
is a large number of accused. But it is just in these 
cases that Judges should take great pains to examine the 
evidence minutely in considering the prosecution case, 
with a view to protecting the ‘accused. We would state 
further that it is emphatically the duty of the Magistrate 
who commits or the Judge who convicts to see each of the 
accused before he commits or convicts and 
passes sentence. If the learned Sessions Judge had 
appreciated the condition of Shukul Pandey, we are 
convinced he would never have convicted him and sen- 
tenced him to death. It is to be noted that in the lower 
courts counsel for Shukul never drew the attention of 
the court to the condition 6f his client. The point was 
taken for the first time in this Court. This is one of 
the amazing facts of this case. 

(4) We are of opinion that in many cases sufficient 
importance is not attached to the identification of accused 
by witnesses in the trial court. In the present case it 
appears that in certain instances a witness was unable tu 
pick out a particular accused he had named from amongst 
the accused. When this occurred, the accused person or 
persons whom it was desired that the witness y should 
identify were asked to stand up, and in one case, at any 
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rate, made to give their names. The witness then 
identified the accused- 

This procedure reduces identification to an utter farce. 
Identification by a witness thus obtained is worthless. 
We note here some examples of the method that has been 
adopted in the sessions court : 

(i) “(Picks out all except Dangai and Saggam’s 
brother, Hira Lai, and Saggam. Also at first he 
picked out Mahesh for Sadhu but then picked out 
Sadhu correctly. Dangai, Saggam and Hira Lai 
made to stand up.) ‘These are Dangai, Saggam and 
Saggam’s brother.’ (Picks them out correctly.)’’ 

(ii) “(Picks out Morahu only.) ‘Before the 
lower court I recognized only Morahu and Baijnath. 
Now I only recognize Morahu.’’ (Baijnath made to 
stand up.) ‘This is Baijnath.’ ” 

(iii) “(Witness fails to identify accused. Pana- 
ru, Misri and Banwari made to stand up and give 
their names.) 

Q . — Do you recognize these men? 
i.— Yes.’’ 

We are amazed that such procedure was tolerated by 
the Sessions Judge or allowed to pass without objection 
or comment by counsel for the accused. 

(5) It was argued by counsel for the Grown that even 
though the “Shukul’’ witnesses had committed perjury 
in their evidence against Shukul their evidence ought to 
be taken into consideration against other accused. It 
was contended that this was in accordance with the 
general practice in the courts in India; that in most 
criminal cases false evidence was given on one side or the 
other or even on both; that if prosecution witnesses were 
discredited as against all the accused because they had 
committed perjury in the case of some accused, prosecu- 
tions in India would seldom be successful and criminals 
would escape punishment. 

It is unfortunately true that in India it is often the 
practice for complainants to implicate their enemies 
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falsely in criminal cases. This, of course, makes the 
ehpeeob trial of accused persons a matter of great difficulty and 
SHckri. anxiety to all Judges. We think, however, that the 
argument of counsel is too broadly stated. It is seldom 
that the court can come to a definite conclusion that per- 
jury has been proved to have been committed by 
particular witnesses. The correct procedure, in our 
opinion, is that in cases where there is reason to believe 
that certain accused, on the ground of enmity or other-' 
wise, may have been falsely charged, then the evidence 
of those witnesses who have reasons falsely to implicate 
the particular accused should not be relied on as against 
that particular accused; on the other hand, the same 
witnesses might be relied upon against other accused 
where there is no reason to suspect enmity on the part of 
the witnesses. Where, however, perjury has definitely 
been brought home to a witness, it would be extremely 
dangerous to rely on his evidence against any one. This 
proposition is frequently stated as follows: “If a 
witness lies as against A his evidence against B should 
not be relied upon without corroboration.” We do not 
think there is much difference in this way of stating the 
proposition. The effect is the same; the evidence of the 
wdtness is in reality not relied upon. We cannot see why 
such a witness should be believed on oath at all. 

This case brings into sharp relief the futility of the 
oath as at present administered to Indian witnesses. We 
have frequently been assured by Indian counsel of great 
experience that this oath is, in the case of many Indian 
witnesses, of no binding effect; and indeed that is our own 
exjwrience. There is a common phrase in this province 
which clearly illustrates this : “S^ach holo; adalat men 
rmhin ho , that is, “Speak the truth; you are not now 
in a OTurt of law.” There is behind the present path 
no religious sanction. Further, witnesses know that 
courts hesitate to put the law in motion against pe.rjurers. 
T^e courts in India are so greatly in arrear with, work as 
it IS, and the increase of work, if prosecutions fcjr perjury 
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'R-ere regularly instituted, would be extensive. There 
is thus little penal sanction behind the oath either. A 
binding oath with religious sanction behind it is one of 
the foundations of the administration of justice. We 
think if there were such an oath in India, especially in 
the case of villagers who provide 90 per cent, of the 
witnesses in criminal cases, perjury would be no more 
prevalent than elsewhere; and the difhculty in trying 
•such cases would largely disappear. The pressure on the 
•courts of justice of the mass of litigation of all kinds 
would also be reduced. Fewer false cases w^ould be 
brought, and, if brought, few’er witnesses w^ould be 
found to support them. 

We now deal with the cases of individual appellants. 

•Tv* 'Tv' •vv' 

In the result, for the reasons given, we set aside the 
^convictions and sentences of all the appellants and direct 
that they be set at liberty forthwith. 

APOPELLATE CIVIL 

Before Mr, Justice NiamaUullah mid Mr. Justice Kisch 

ADYA PEA SAD SINGH (Judgment-debtor) v. LAL mz 
GIEJESH BAHADUE (Decree-holder)^ January. I9 

Civil Procedure Code, order XXI, rule 2(1) — Decree-holder 
certifying payment — No ‘'application'' involved — Applica- 
tion to taks a step in aid of execution— Lhnitation Act 
(lx of 1908), article 182(5) — Application by judgment- 
debtor filing a letter of decree-holder agreeing to give 
time — Acknowledgment — Limitation Act (IX of 1908), 
section 19, 

The terms of order XXI, rule 2(1) of the Civil Procedure 
"Code involve no application, and the mere certification by 
the decree-holder of a payment of money under the decree 
is not an application to take some step in aid of execution 
of the decree within the meaning of article 182(5) of the 
Limitation Act, even if an ‘‘application”, in the form of a 

♦First Appeal No, 57 of 1932, from a decree of Muhammad Junaid, Sub- 
ordiaate Judge of Basti, dated the 16th of January, 1932. 
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1933 petition, is made by the decree-holder certifying the pay- 
ment. Chote Singh v. Ishtcari (1) and Lecky v. Bank of 
Phasaj) Upper India ifl} dissented from. 

An application was made by a judgment-debtor praying 
LalGibjesh that the letter attached thereto and written by the decree- 
Bahadce agreehig to give an extension of time to the judgment- 

debtor in respect of the money due under the decree, might 
be placed on the record. The application began by a 
reference to the number of the case and the names of the 
parties, describing them as decree-holder and judgment- 
debtor, respectively. Held that the application, by itself, 
amounted to an acknowledgment, within the meaning of 
section 19 of the Limitation -Act, that the applicant was a 
judgment-debtor of the opposite party in the specified suit 
and that the decree was unsatisfied; and when read with the 
letter, a clear admission was added that the applicant owed 
money under the decree and had obtained time from the 
decree-holder for making further payment. 

Dr. N. P. Asthana and Mr. B. N. Sahai, for the- 
appellant. 

Mr. Kamla Kant Verma, for the respondent. 

NiAMAT-TJLL.iH and Eisch, JJ. : — This is a judg- 
ment-debtor’s appeal and the only question to be 
considered is one of limitation. 

The decree-holder obtained a final decree for 
Es. 33,330-4 on the basis of a mortgage. He put the 
decree into execution and realized the sum of Es-20,777. 
The final order on this application for execution was 
passed on the 10th of May, 1928. The application for 
execution which has given rise to the present appeal 
was made on the 31st of July, 1931, that is more than 
three years from the date of the final order on the 
previous application. The decree-holder, however, 
contended that limitation was saved by certain proceed- 
ings that took place in the execution court on the 15th 
of September, 1929. On that date the parties appeared 
before the court. The judgment-debtor paid the sum 
of Es. 12, 000 to the deciee-holder in court and was 
granted a receipt for the amount. The decree-holder 




<1) (1910) I.L.E., 32 257. 


(2) (1911) 8 AX. J., 487. 
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thereupon presented an application to the court pray- 
ing that the said payment be certified under order XXI, adta 
rule 2 of the Code of Civil Procedure. The payment 
was duly certified accordingly. At the same time the Gnj,,ESH 
judgment-debtor presented to the court a letter written 
by the decree-holder to the effect that it had been 
settled between the parties that no further execution 
should be taken out in respect of the money due under 
the decree before the end of 1930. This letter was 
accompanied by an application by the judgment-debtor 
stating that he was filing the. original letter written by 
the decree-holder relating to extension of time and 
praying that it be placed on the record. 

In the light of these proceedings it was contended 
by the decree-holder : — 

Firstly, that his application for the payment of 
Es.12,000 to be certified by the court was an applica- 
tion to take a step in aid of execution within the 
meaning of sub-clause (5) of article 182 of the first 
schedule of the Limitation Act and, therefore, his present 
application for execution was within time. 

'Secondly, that the application of the judgment- 
debtor accompanied by the letter of the decree-holder 
granting time to the end of 1930 was an acknowledg- 
ment of liability in respect of the amount due under 
the decree within the meaning of section 19 of the 
Limitation Act and so gave rise to a fresh period of 
limitation. 

Thirdly, that the payment of Es.12,000 by itself 
gave rise to a fresh period of limitation under section 
20 of the Limitation Act, inasmuch as the payment 
was acknowledged by the judgment-debtor by writing 
over his signature on the receipt issued by the court for 
the payment made before it that he had received his 
portion of the receipt. 

The learned Subordinate Judge has accepted all the 
contentions of the decree-holder and dismissed the 
judgment-debtor’s objection that the application for 
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1933 execution was time barred. The correctness of the 

adta view taken by the court below on each of the three 

points has been questioned before us. 

GnwESH "^’ith regard to the first point, in our opinion the 
finding of the court below cannot be upheld. It is true 
that in certain cases this Court, as well as other High 
Courts in India, had taken the view that an applica- 
tion by the decree-holder certifying a payment out of 
court and praying that such payment be recorded by 
the court is an application to take a step in aid of 
execution. Chote Singh v. Ishwari (1) and Leclty v. 
Bank of Upper India (2) cited by the court below are 
two of such eases. In our opinion these decisions can 
no longer be regarded as laying down good law in view 
of the decision of their Lordships of the Privy Council 
in Shri Prakash Singh v. Allahabad Bank (3). In 
that case it was laid down that “the mere certifi.cation 
by the decree-holder of a payment to him out of court 
by the judgment-debtor under order XXI, rule 2(1), is 
not an application within the meaning of article 181 
of schedule I of the Indian Limitation Act.” Their 
Lordships further observed that an application made 
by the Bank decree-holder certifying certain payments 
made to it “is no more than a request that the court 
will carry' out the provisions of the rule and record the 
payments . . . and the mere fact that the document 
was called an ‘application’ and was in the form of a 
petition cannot . . . alter the real nature of the 
procedure and convert what was really no more than 
a certificate of certain payments into an ‘application’ 
within the meaning of article 181.” 

It is contended on behalf of the respondent that this 
case related to an application under article 181 of the 
Limitation Act and that their Lordships expressly 
refrained from expressing any opinion on the view 

(1) (1910) LLE., 32 AH., 257. (2) (1911) 8 A-LJ .. 487. 

(3) (1928) LLR.. 3 Luck., 684 (698). 
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taken in certain cases in India that where a decree- 
holder had proceeded to certify a payment which had adya 

been made out of court in satisfaction of a decree, he sikgh 

had taken a step in aid of execution of the decree with- 
in the meaning of article 182(5) of the Indian Limita- bahadge 
tion Act. This is, no doubt, true, but the decision of 
their Lordships must be regarded as conclusive on the 
question that the terms of order XXI, rule 2(1) involve 
no application and that certification under that clause 
is not an application under article 181. Such being 
the case we find it impossible to hold that a petition to 
the court merely to record under the same clause a 
payment certified by the decree-holder is an application 
within the meaning of article 182, sub-clause (5). 

The same view has been taken by a Bench of the 
Eangoon High Court in Maung Tun Hlaing v. U Aung 
Gy aw (1), by a Pull Bench of the Calcutta High Court 
in Amar Krishna Chaudhuri v. Jagat Bandhu Biswas 
(2) and by a Pull Bench of the Oudh Chief Court in 
Ram Bharose v. Ramman Lai (3). In all these cases 
the effect of the decision in Shri Prahash Singh v. 
Allahabad Bank (4) was considered and it was held that 
mere certification by the decree-holder of a payment of 
money under the decree is not an application to take 
some step in aid of execution of the decree within the 
meaning of sub-clause (5) of article 182 of the Limita- 
tion Act. 

We, therefore, hold that limitation was not saved 
by the decree-holder’s application to have the payment 
of Es. 12,000 recorded by the court. • 

On the second point it is contended on behalf of the 
judgment-debtor that his application requesting that 
the letter of the decree-holder granting him time 
should be placed on the record does not amount to an 
acknowledgment of liability within the meaning of 
section 19 of the Limitation Act. The learned counsel 
for the judgment-debtor argues that it is only giving 

(1) A.I.R., 1930 
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1933 information to the court that the decree-holder has 
adya granted time to the judgment-debtor and that it does 
not amount to an acknowledgment of liability. We 
t.,t. oisjESH unable to accept this contention. The application 
bahadcs fjegins by a reference to the number of the case and the 
names of the parties, describing them as decree-holder 
and judgment-debtor, respectively, and then recites that 
“in the above case I am filing the original letter relat- 
ing to extension of time uuitten by the decree-holder, 
with the prayer that it may be placed on the record.” 
It is signed by the judgment-debtor. The letter was 
attached to the application. It is clear from the 
circumstances in which the application was made that 
the letter referred to therein must be regarded as 
forming part of the application. The letter recites 
that it has been settled between the parties that no 
further execution shall be taken out in respect of the 
money still due under the decree before the end of 1930. 
The application cannot be read otherwise than as 
admitting the contents of the letter and filing it in 
court as a guarantee that the decree-holder shall 
observe the terms of the agreement recorded therein- 
It is clear to us that all the events of the 5th of 
September, 1929, were closely connected together and 
what actually took place was that, as a result of an 
agreement between the parties, on the judgment-debtor 
P^yiJ3g Re. 12,000 the decree-holder consented to take 
no further proceedings to execute his decree before the 
end of 1930. In the light of Explanation I to section 
19 of the Limitation Act it seems to us that the 
application, even if considered by itself, cannot be 
construed otherwise than as an acknowledgment that 
the applicant was a judgment-debtor in a suit in which 
the opposite party was the decree-^holder and that 
the decree was unsatisfied, which is a sufficient acknow- 
ledgment of liability to satisfy the requirements of 
section 19. When the application is read with the 
letter, as we hold that it must be read, a clear admission 
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is added that the applicant still owes the decree-holder ^ 

money under the decree and has obtained a respite from 
the decree-holder up to the end of 1930 for making sr 
further payment. This is a clear acknowledgment of laig 
liability. 

In our opinion, therefore, the court below was right 
in holding that the application of the judgment-debtor 
of the 5th of September, 1929, started a fresh period 
of limitation from that date. 

As we have held that the application for execution 
is within time in view of the judgment-debtor’s acknow- 
ledgment of liability under the decree on the 5th of 
September, 1929, it is unnecessary for us to go into 
the question whether the signature of the judgment- 
debtor on the receipt for payment of the Rs.12,000 
gave start to a fresh period of limitation within the 
meaning of section 20 of the Act. 

The result is that the appeal fails and is dismissed 
with costs. 

Before Mr. Justice Niamat-ullah and Mr. Justice Bennet 

GUE PEA SAD EAPOOE and others (Dbfbnd.4.nts) v. j 
EAMESHWAE PEAS AD and others (Pn^tiNTiFFs)* Jant. 

Companies Act (VII of 1913), section 20 — Articles of associa- 
tion, alteration of — Increasing the number of directors 
provided for by the articles — Special resolution, whether 
necessary. 

One of the articles of association of a company provided 
as follows : “Until otherwise determined by a general 
meeting, the number of directors shall not be less than fire, 
nor more than nine.” By a resolution passed at a general 
meeting of the shareholders the number of directors was 
increased to 16. Held that the alteration was valid and 
no special resolution was required therefor. The right construc- 
tion of the article was that it was open to the shareholders 
to vary the number of directors therein referred to without 
in any way necessitating an alteration in the article itself. 

♦First Appsal No. 211 of 1932, from an order of Syed Iffcikhar Husain, 
Additional District Judge of Cawnpore, dated the Tfh of November, 1932. 
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1833 This appeal arose out of a suit for a declaration that 
gubPeasad the plaintiffs were, and that the defendants were not, 
Kaj^b Erectors of a certain limited company, and for other 
reliefs. One of the questions on which the validity of 
election as directors of some of the plaintiffs depended 
was whether in view of the articles of association the 
number of directors could be increased by an ordinary 
resolution only or whether a special resolution was 
necessary. Other matters, not relevant to this ques- 
tion, have been omitted from this report. 

Messrs. P. L. Banerji, M. N. Raina and Govind 
Das, for the appellants. 

Messrs. Bhagwati Shankar, S. N. Seth, Krishna 
Murari Lai and Nanak Chand, for the respondents. 

isiAMAT-ULLAH, J. : — -[That part of the judgment 
which is not material for the purpose of this report has 
been omitted.] 

* * * * # 

An extraordinary general meeting of the shareholders 
was convened on the 14th of February, 1932. One of 
the resolutions moved at that meeting was that the num- 
ber of directors be increased to 16. The resolution 
was carried, and the plaintiffs 1 to 5 were elected direc- 
tors for a full term of three years. It is not disputed by 
the plaintiffs that this resolution was not a “special 
re.solution” within the meaning of section 81 of the 
Indian Companies Act. A special resolution to be valid 
must be confirmed at a subsequent meeting. Section 20 
of the Indian Companies Act lays down that no alteration 
in the articles of association can be made except in pur- 
suance of a special resolution. The learned advocate for 
the appellants contended that in so far as the increase in 
the number of directors involved an alteration of article 
98 of the articles of association, it should have been 
sanctioned by a special resolution and that, in the absence 
of such a resolution, the number of directors could not be 
increased. Article 98 is worded as follows: -“Until 
otherwise determined by a general meeting, the njimber 
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of directors shall not be less than five, nor more than 

nine.” Having carefully considered the argument Gt.'rPeasad 
addressed to us on behalf of the appellants, I think that 'v. 
merely increasing the number of directors does not in- 
volve any alteration in article 98, vFhich itself gives 
latitude to the shareholders in that respect. The words , 

'‘Lntil otherwise determined by a general meeting ' j. 
clearly imply that it was open to the shareholders to alter 
the number of directors mentioned in article 98. If the 
shareholders do alter it, their action is in pursuance of 
article 98 and not otherwise. If the contention put for- 
ward on behalf of the appellants be accepted, the article 
will have to be read as if the aforesaid words were not 
part of it. No clear authority was quoted in support of 
the view urged on one side or the other. The cases that 
were referred to in course of the argument are those in 
which the question did not directly arise and no opinion 
was definitely expressed. It is, therefore, unnecessary 
to examine them in this connection. In my opinion the 
right construction of the article is, as already indicated, 
that it is open to the shareholders to vary the number of 
directors therein referred to without in any way neces- 
sitating an alteration in the article itself. In the view 
of the case I have taken, it must be held that plaintiffs 
1 and 2, who had been previously elected by the directors 
at their meeting of the 6th of February, 1932, and plain- 
tiffs 3 to 5 were vali'dly elected for the normal term at 
the general meeting of shareholders held on the 14th of 
February, 1932. 

Bemnet, J. : — ^I agree with the judgment of my 
learned brother and desire to add a few words on the 
argument of the appellants on article 98 of the articles of 
association. The appellants correctly pointed out that 
under section 20 of the Indian Companies Act any altera- 
tion or addition to the articles of association must be by a 
special resolution. The chief points about a special 
resolution are that, under section 81 of the Indian 
Companies Act, a special resolution must be passed by a 
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1933 majority of not less tibao three-fourths of the members 
gctPeasad entitled to vote at a general meeting, and the special 
resolution must be confirmed by a majority of the mem- 
bers entitled to vote at a subsequent general meeting 
under certain conditions of notice. The Act draws a 
distinction between the matters which are to be dealt 
with by special resolutions and the ordinary matters. 
The matters which are to be dealt with by special resolu- 
tions are those which relate to the constitution of the 
company, that is, its articles of association. The ques- 
tion before us is whether there was any alteration or addi- 
tion to article 98 by the resolution passed at the general 
meeting of the 14th of February, 1932. The article 
states that “Until othervidse determined by a general 
meeting, the number of directors shall not be less than 
five, nor more than nine.’’ The resolution altered the 
maximum from 9 to 16. The argument for the appel- 
lants is that by this alteration the article has been altered. 
No direct authority was shown for this proposition. 
There are the following reasons to consider that the 
raising of the maximum is not an alteration of the 
article : 

Firstly, the increase in the number of directors is not a 
matter which the Act lays down in any part as requiring 
a special resolution. On the contrary, we find in 
schedule I, table A, regulation 83, the following pro- 
vision : “The company may from time to time in 
general meetings increase or reduce the number of 
directors . . . The lower court took a peculiar 
view that this table A was no part of the Act; but in 
section 17 , sub-section (2) it is stated that articles of 
association may adopt all or any of the regulations con- 
tained in table A in the first schedule. I consider that 
there is an analogy between this regulation 83 of table A 
and the article 98 in question. It is true that regulation 
83 does not lay down the number of directors; but there 
is a provision in regulation 68 that the number of direc- 
tors shall be determined in writing by a majority of the 
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subscribers of the memorandum of association. Re< 
lation 83, therefore, contemplates a change being mi 
in the original number of directors, and that change to 
made by a general meeting and not by a special resoluti 
Another authority against the appellants is Palm( 
Company Precedents, 13th edition, 1927, Part I, p 
698, where there is a specimen of one of the articles 
association exactly similar to article 98. This specii 
says : “Until otherwise determined by a general mi 
ing, the number of directors shall not be less than tl 
or more than seven.” This article gives the Eng 
practice, and apparently under this article the numbe 
directors is altered by a general meeting, as a note gi 
by Palmer states that there is only a doubt in 
absence of the first seven words as to whether a spe 
resolution is necessary. Palmer, therefore, consii 
that where these first seven words were present, t] 
wj^as no doubt that a general meeting could make 
alteration required. 

Lastly, in regard to- the ruling quoted by the Ic 
com't, Natnitlal Ghahildas v. Scindia Steam Naviga 
Go. (1), that ruling has been reported more fully ii 
Bom. L.R., 1362. In the Law Reporter the term 
the article in question are given, and we find that 
words “urdess otherwise determined by a general n 
ing’ ’ do not appear in the article which was the sub 
matter of that case. That case, therefore, is no auth< 
for the case before us. 

For these reasons I consider that the number of d 
tors was validly altered by the resolution of the gei 
meeting of the 14th of February, 1932. 

(1) A.LR., 1927 Bom., 609. 
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Before Mr. Justice Young 

EMPEEOE V, NIEANJAN SINGH and another^ 

Criminal Procedure Code^ section 110 — Security for good 
behaviour — Same person run in a second time after release 
from imprisonment on the previous occasion — Evidence — 
Evidence in second case shotM relate to period subsequent 
to the release. 

In cases where there has been a previous proceeding under 
section 110 of the Criminal Procedure Code resulting in a- 
term of imprisonment for the person proceeded against, and 
some time after his release fresh proceedings are taken 
against him under the same section, witnesses in the second 
proceedings ought to make it clear in their evidence that their 
evidence relates to the reputation of the person subsequent to 
his release from imprisonment. It would be intolerable that 
on the same evidence as before, suspected persons should 
continually be sent to jail under this section. 

Air. L. M. Boy, for the applicants. 

The Assistant Government Advocate (Dr. M. Wali- 
tdlah)^ for the Crown. 

Young, J. : — ^This is an application in revision from 
an order of the Sessions Judge of Bulandshahr against 
the applicants, binding them over under section 110 for 
one year. 

This is a somewhat unusual case under the above sec- 
tion. Both the applicants, Niranjan and Tikam, were 
previously bound over in July, 1928, under this section, 
Niranjan for two years and Tikam for one year. Both of 
these applicants went to jail, as they could not find sure- 
ties. Niranjan was released in July, 1930, and Tikam 
in July, 1929. In March, 1932, fresh notices were 
served on both the applicants. Some 37 witnesses were 
examined for the, prosecution, of whom 29 witnesses 
deposed to the general repute of the applicants that they 
were habitual thieves and house-breakers. The defence, 


im 
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on the other hand, called no less than 51 witnesses, many 1933 
of whom live in the same patti as the aipplicants. They " E^ipekoe 
all gave evidence that these two men were of good charac- 
ter and there was no suspicion against them of being ses-gh 
habitual thieves or house-breakers. The Judge notes 
that 21 of the witnesses called for the defence were 
military men. There is no doubt that many of these 
defence witnesses were reputable and respectable zamin- 
dars. It is also true that they live in the same neigh- 
bourhood, and if the applicants, in fact, were habitual 
thieves and robbers, they would have been the first to 
feel the evil effects of these two men being at large. 

Further, it does not appear from the judgment or the 
evidence whether the prosecution witnesses were depos- 
ing as to the general repute of these two applicants after 
they had come out of their previous incarceration. It 
may well be that their evidence was precisely the same 
as it had been upon the previous occasion when the order 
under section 110 was passed against these two appli- 
cants. In cases where there has been a previous order 
under this section, witnesses ought to mahe it clear in 
their evidence that their evidence relates to the reputa- 
tion of the persons proceeded against, subsequent to 
their release from imprisonment. It would be intoler- 
able that on the same evidence as before, suspected 
persons should continually be sent to jail under this 
section. 

j» I am satisfied that this is a case which admits of doubt. 

I accept the revision and discharge the order of the 
learned Magistrate, dated the 9th of May, 1932. 
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APPELLATE CIYIL 

Before Mr, Justice Iqbal Ahmad and Mr. Justice Kisch 
1933 JOTI PEAS AD UPADHIYA (Plaintiff) v , AMBA PEA- 

Janmry,24. gAD (DEFENDANT)"^ 

District Boards Act (Local Act X of 1922), section 35(3) — 
Question regarding due election of Chairman — Forum- - 
Tribunal to be appomted by Local Government — Refusal of 
Government to appoint tribunal — Civil court — Jurisdiction 
impliedly barred — Civil Procedure Code, section 9 — Right 
to vote at election of Chairman — Interpretation of statutes — 
Proceedings of Legislative Council, 

The jurisdiction of the civil court to try a suit challenging 
the validity of the election of a Chairman of a District Board is 
impliedly barred by section 35(3) of the United Provinces Dis- 
trict Boards Act, and even an arbitrary disregard by the Local 
Government of the mandatory provisions of that section, by 
refusing to appoint a tribunal to decide the question, does not 
bring into play the jurisdiction of the civil court. 

The plaintilf sought redress with respect to the infringe- 
ment of his right as an elected member of the Board to 
participate in the election of the Chairman, a right created by 
section 35- A of the District Boards Act, It is well settled 
that where the statute which creates the right also prescribes 
a particular remedy for the infringement of that right, that 
remedy, and that remedy alone, can be pursued by the person 
complaining of the infringement. When the Act prescribes 
that a dispute as to the validity of the election of a Chairman 
is to be decided by a tribunal appointed by the Local Govern- 
ment, it follows that the tribunal’s jurisdiction to determine 
such disputes is exclusive and the jurisdiction of the civil courts 
is entirely barred. The legislature cannot have intended that 
the ci%il court should also have, so to say, dormant jurisdiction 
to decide the question and that that jurisdiction is to become 
active the moment the Local Government refuses to appoint 
a tribunaL 

Where the law is clear, it is the duty of the court to give 

effect to it without attempting to inquire into the reasons for 

the enactme nt, and the court is not justified in appealing to 

im from a dacree of H. G. Smith, District 
^ ^ Ap^ 1932, reversing a decree of Manzoor 

Almaad Kliaii, Mmmi of Agm, dated tLe ITtli of March, 1932. 
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the proceedings of the Legislative Council and to the alleged 

interpretation put upon the enactment by the Minister JotiPeasad 

T TjFADBIYA 

concernea. 

Mr . SMva Prasad Sinha, for the appellant. 

Messrs. S. K. Dar and Bhagwati Shankar, for the 
respondent. 

Iqbal Ahmad and Kisch, JJ. : — The question of law 
that arises in the present appeal is whether a civil court 
has jurisdiction to try a suit challenging the validity of 
the election of a Chairman of a District Board. Such a 
suit is undoubtedly a suit of a civil nature, and, unless 
the jurisdiction of the civil court to try such a suit is 
expressly or impliedly barred by any provision of law, the 
suit is, in view of the provisions of section 9 of the Code 
of Civil Procedure, triable by the civil court. It is 
admitted that the jurisdiction of the civil court is not 
expressly barred by any enactment having the force of 
law, hut it is contended on behalf of the defendant 
respondent that section 35(3) of the District Boards Act 
(Act No. X of 1922 passed by the Local Legislature) 
impliedly bars the cognizance of such a suit by a civil 
court. If this contention is well founded, this appeal 
must fail and the decision of the lower appellate court 
dismissing the suit brought by the plaintiff appellant 
must stand, otherwise we shall have to decide the further 
question whether the lower appellate court was right in 
rejecting an application for amendment of the plaint filed 
by the plaintiff appellant in that court, in circumstances 
hereinafter specified. 

The suit giving rise to the present appeal was for a 
declaration that the election of Eai Bahadur Munshi 
Amba Prasad, defendant respondent, as Chairman of the 
District Board of Agra, on the 8th of January, 1932, was 
“void and illegal and ineffectual”, and for a permanent 
injunction restraining him from acting as Chairman of 
the Board. The facts that led to the election of the 
defendant are all admitted, and are as follows. [The 
facts which are not material for the purpose of this 

29 AD - 
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report have b^n omitted here.] The plaintiff’s case was 
jtmPBASAD that the Local Government had no power to fix a date for 

11 y A; TlTIT'‘ V‘;A 

c. the election of a Chairman prior to the election of the 
members of all the constituencies, and that as in conse- 
quence of the election of a Chairman on the 8th of Janu- 
♦ ary, 1932, before the election in the Iradatnagar con- 

stituency had taken place, he was deprived of his legal 
right to participate in the election of the Chairman, the 
meeting of the Board that took place on the 8th of 
January, 1932, was illegal and ultra vires and the elec- 
tion of the defendant as Chairman was void and illegal. 
The suit was filed on the 10th of February, 1932. 

The defendant respondent contested the suit inter alia 
on the ground that the civil court had no jurisdiction to 
try the suit and that, in accordance with the provisions 
of section 35(3) of the District Boards Act, the question 
of the validity or otherwise of his election as Chair- 
man could only be taken cognizance of by a tribunal 
appointed by the Local Government for the purpose of 
deciding that question. Section 35(3) runs as follows; 
"When there is a question whether the Chairman of a 
Board has been duly elected or nominated under sub- 
section (2) the Local Government shall refer it for final 
decision to a tribunal consisting of a person or persons 
qualified to be appointed as Judges of the High Court 
who shall be appointed by the Local Government.” 

It appears that the plaintiff appellant has a brother 
named Dr. Ishwari Prasad who was elected ns a mem- 
ber of the Board from a certain constituency on the 
5th of December, 1931. He addressed a letter to the 
Local Government on the 19th of January, 1932, stating 
that the election of the defendant as Chairman was 
void and requesting the Government to refer the matter 
to a tribunal for decision. The Government despatched 
a reply on the 9th of February, 1932, refusing to 
appoint a tribunal. It is to be noted that the suit was 
filed the very next day, viz. on the 10th of February, 
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1932, and it is admitted that tiU the date of the institu- . 

tion of the suit the reply Jiad not been received by 
Dr. Ishwari Prasad and that the plaintiff was not aware 
ef the refusal of the Local Government to appoint a 
tribunal. 

The Munsif overruled all the pleas urged in defence 
including the plea of jurisdiction, and passed a decree 
declaring that the election of the defendant respondent 
as Chairman of the District Board of Agra was invalid, 
and restrained him by a permanent injunction from 
acting as Chairman. In determining the question of 
jurisdiction raised by the defendant, he did not confine 
himself to a consideration of the provisions of the Dis- 
trict Boards Act, but freely drew upon the proceedings 
■of the United Provinces Legislative Council which 
culminated in the amendment of the Act in 1929 by the 
addition of clause (3) to section 35 quoted above, and 
summarized the result of his investigations as follows : 

*"It appears to me that there are two principles under- 
lying this enactment (District Boards Act). Firstly, 
that the executive should not have a final say in 
respect of disputes about the election of a member or a 
■Chairman. Secondly, either for speedy determination of 
the dispute or to prevent the money flowing to the pockets 
■of the lawyers, as was remarked by certain members in 
the Council, the matter is not to be litigated in regular 
courts in a regular manner.” He felt impressed by the 
absence of any provision in the Act as regards the pro- 
cedure to lie followed on an election petition questioning 
the validity of the election of a Chairman, analogous 
to the provisions in the Act prescribing the procedure 
for the decision of an election petition questioning the 

validity of the election of a member of the Board. He 

then proceeded to quote in his judgment (from the pro 
ceedings of the Legislative Council of the United 
Hrovinces, 19th December, 1929, Vol. XLV, Ho. 6) 
what he characterized as the interpretation put on sec- 
tion 36(3) by the Hon’ble Minister for Local Self-Gov- 
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1933 eriiment and noted that that intei-pretation commended 
JotiPeasad itself to him. He pointed one that to uphold the defen- 
dant’s contention would be to hold that “the ultimate 
authority lies with the executive which may refuse to 
appoint a tribunal and an aggrieved person like the 
plaintiff shall have no remedy. This would be going- 
against a principle which .... underlies the laws of 
the District Boards.” He held that “so long as a 
tribunal is not appointed, the jurisdiction of the civil 
courts in my opinion is not taken away.” 


The defendant respondent went in appeal to the lower 
appellate court. The appeal was heard and decided by 
the learned District Judge. An application for amend- 
ment of the plaint was presented in his court on behalf 
of the plaintiff, the appellant before us. By the amend- 
ment the plaintiff sought further to allege that the cause- 
of action, apart from the dates mentioned in the plaint ^ 
also arose on the 9th of February, 1932, Vi^hen the Local 
Government refused to appoint a tribunal in accordance 
with the provisions of section 35(3) of the District 
Boards Act. 



The learned District Judge held that, as in the plaint 
there was no reference to the refusal by the Local Gov- 
ernment to appoint a tribunal for the decision of the 
.question of the validity of the election of the defendant 
as a Chairman and as the fact of the refusal by the Gov- 
ernment to nominate a tribunal w^as not within the 
knowledge of the plaintiff when he filed the suit, the suit 
as brought was impliedly barred by section 35(3) of the 
Act. He did not decide the question whether, if the 
fact of the refusal by the Local Government to appoint 
a tribunal was known to the plaintiff before he filed the 
suit, and if that refusal was pleaded as giving to the 
plaintiff a cause of’ action for a suit in the civil court, the 
civil court would or would not have had jurisdiction to 
decide the matter. But he thought that the proposed 
amendment would change “the entire nature of the cause 
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of action” and as the application for amendment had 


been made at a Tery late stage, he refused to grant the Jo^peasad 
same. The result was that he allowed the appeal filed 
by the defendant and dismissed the plaintiff’s suit. 


In second appeal before us it is argued by the learned 
counsel for the plaintiff appellant that in the circum- 
stances of the present case the learned District -Judge 
erred in rejecting the application for amendment and 
that, in order finally to settle the controversy between 
the parties, the proposed amendment ought to have been 
allowed, and the District Judge should have approached 
the question of jurisdiction of the civil court on the as- 
sumption that the Local Government had, prior to the 
institution of the suit, refused to appoint a tribunal, 
though it was bound to do so in accordance with sec- 
tion 36(3) of the Act. It is pointed out by the learned 
counsel that to refuse the amendment prayed for would 
be to invite the plaintiff to institute a fresh suit on the 
allegations contained in the plaint with the addition of 
the fact that the Local Government had, on the 9th of 
February, 1932, refused to appoint a tribunal for decid- 
ing the question of the legality of the election of the 
defendant as Chairman of the Board, and this would 
mean waste of public time and inordinate delay in the 
decision of a matter which, on grounds of public policy, 
should, be speedily settled and decided. 

As we are satisfied that the jurisdiction of the civil 
court to try a suit challenging the validity of the elec- 
tion of a Chairman of a District Board is impliedly 
barred by section 35(3) of the District Boards Act and 
that even an arbitrary disregard by the Local Govern- 
ment of the mandatory provisions of that section,, by 
refusing to appoint a tribunal to decide the question, 
does not bring into play the jurisdiction of the civi.i 
court, we refrain from expressing an opinion on the 
question whether the District Judge was right in 
refusing to allow the proposed amendment. 
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The plaintiff sought redress in the present suit witli 
Jora Prasad respect to the infringement of his right as an elected 

yPABHITA 

«. member of the Board to participate in the election of the 
p t^Tv Chairman. This right is vested in a member by sec- 
tion 35-A of the District Boards Act. But for the provi- 
sions contained in the Act the right to elect a Chairman 
could not and did not exist in a member of the Board. 
It follows, therefore, that the right, the infringement of 
which was complained of in the present suit, owes its 
existence to the District Boards Act, and it is well 
settled that where the statute which creates the right 
also prescribes a particular remedy for the infringement 
of that right, that remedy, and that remedy alone, can 
be pursued by the person complaining of the infringe- 
ment of the right for the redress of the alleged wrong 
done to him: Ahdur Rahman v. Ahdur Rahman (1). 

The District Boards Act is a self-contained Act con- 
taining exhaustive provisions for the constitution of 
Boards, for the preparation of electoral rolls, for the 
election of members and Chairman of the Board, for the 
manner in which the validity of the elections of members, 
and Chairman can be called into question, and the tribu- 
nal by which such questions are to be determined. So- 
far as election petitions questioning the validity of the 
election of a member of the Board are concerned, there. 
are detailed provisions in the Act as regards the form 
and presentation of such petitions and the procedure to- 
be followed at the hearing of such petitions and it is 
provided by section 19 of the Act that ‘ ‘Except so far as 
may be otherwise provided by this Act or by rule, the 
procedure provided in the Code of Civil Procedure, 1908, 
in regard to suits shall, so far as it is not inconsistent 
with this Act or any rule, and so far as it can be made 
applicable, be followed in the hearing of election peti • 
tions. Then follow certain provisos which are imma- 
terial for our present purposes. It is true, as pointed 
out by the Munsif, that chapter III of the Act that 
(I) a925)I.IlR.,47An.,513. 
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deals with the election of a Chairman does not contain 

any provisions analogous to the provisions of section 19 
which find a place in chapter II of the Act which is 
headed as “Constitution of Boards”. But the mere peasa 3> 
omission by the legislature to prescribe the procedure Eo 
be followed by the tribunal appointed by the Local Gov- 
ernment in accordance with sectipn 36(3) of the Act 
does not lead to the conclusion that the legislature 
intended impliedly to give jurisdiction to the civil court 
to determine the question of the validity of the election 
of a Chairman in the event of the Local Government 
refusing to appoint a tribunal. On the other hand, the 
omission appears to be deliberate and suggests that the 
legislature, in its discretion thought fit not to trammel 
the tribunal by technical rules of procedure and to let 
the tribunal have a free hand in expeditiously deciding 
the question of the validity of the election of a Chairman. 

And the reason for it is not far to seek. Delay in the 
decision of the question whether a member of the Board 
has or has not been duly elected does not matter much. 

The Board, notwithstanding the pendency^ of such dis- 
pute, can and does go on functioning and it is provided 
by section 69(1) that “No vacancy in a Board, or in a 
committee of a Board, shall vitiate any of its acts or pro- 
ceedings.” But important fimctions of the Board have 
to be discharged by the Chairman and the Act clothes 
him with, and casts on him, powers and duties of far 
reaching importance, and delay in the decision of 
the question of the validity of his election may be 
disastrous and might lead to grave complications. By 
section 4 of the Act it is provided that the Board shall be 
a body corporate having perpetual succession and vested 
with the capacity of suing and being sued in its corporate 
name, of acquiring, holding and transferring property 

and of entering into contracts.” The Board 

in most cases acts through its Chairman and it is, there- 
fore, expedient that the controversy regarding the valid- 
ity of the election of such an ofiSicial of the Board should 
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1933 jiQi; remain pending for a long time and that the doubt 
jtHxPBASAD on die point should be set at rest as speedily as possible. 

V. if iiirisdiction with respect to such matters is vested in 
the civil courts the inevitable delay that takes place in 
the final decision of civil suits is bound to occur, vrith 
the result that the whole administration of the Board 
would be paralysed while questions of academical 
interest are being discussed in civil courts. It appears 
to us, therefore, that the legislature has reserved the 
question of the validity of the election or nomination of 
the Chairman of a Board for final decision by a tribunal 
appointed by it, without prescribing the procedure that 
the tribunal may be bound to follow. 


I' 



It is unnecessary to pursue this discussion further, for 
if the law is clear it is our duty to give effect to it wnthout 
attempting to inquire into the reasons for the enactment, 
and in this connection we may point out that the learned 
Munsif was wholly wrong in appealing to the proceed- 
ings of the Legislative Council and the so-called inter- 
pretation put upon section 35(3) by the Hon’ble Minister 
for Local Self-Bovernment in order to decide the ques- 
tion of jurisdiction raised by the defendant. It cannot 
be doubted that the right of a member to vote in the elec- 
tion of a Chairman is the creation of the District Boards 
Act and that that Act prescribes that the dispute as to 
the validity of the election of a Chairman is to be 
decided by a tribunal appointed by the Local Govern- 
ment. It follows, therefore, that “except so far as 
otherwise expressly provided or necessarily implied, that 
tribunal s jurisdiction to determine . those questions is 
exclusive and It is an essential condition of those 
rights that they should be determined in the manner 
prescribed by the Act, to which, they owe their existence. 
In such a case there is no ouster of the jurisdiction of 
the ordinary courts for they never had any; there is no 
change of the old order of things; a new order. is brought 
into being.”; Bhaisharikar Nanabhai j. /Municipal: 
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Corporation of Bombay (1). We find it difficult to — ^!!! 

believe that the legislature, while providing that a tribu- 


believe that tne legislature, ^vinie xjiuviuin^ tixat a lxlull 
nal appointed by the Local Government should be 
seised of the matter, intended that the civil comi; should prasad 
also have, so to say > dormant jurisdiction to decide the 
question and that that jurisdiction is to become active 
the moment the Local Government refuses to appoint a 
tribunal. If the legislature wanted not to bar the juris- 
diction of civil courts and not to give exclusive jurisdic- 
tion to the tribunal appointed by it, nothing would 
have been easier than to give expression to such an inten- 
tion by express words in the enactment. The inconven- 
ience that would result by conceding jurisdiction to the 
civil court can better be imagined than described. 

The Local Government may, for reasons that appear 
convincing to it, delay the appointment of the tribunal. ^ 
An aggrieved member may in the meantime file a ciiil 
suit and then a tribunal is appointed by the Local Gov- 
-ernment. What is to happen in such a case? Is the /. ■ 
civil suit to be stayed or to continue and what is to happen 
if the decisions of the tribunal and of the civil court are | 
contradictory? If the civil court was to have concur- ^ 
rent jurisdiction with the tribunal, one would have ' 

expected provisions in the Act concerning these questions, 
and these matters could not have been left to be at large 
at common law. The omission in the Act to provide for 
such contingencies leads to the inevitable conclusion that 
the legislature did intend to bar the jurisdiction of the 
civil courts in such matters. 

The view that we take is opposed to the view expressed 
in Sarvothama Rao v. Chairman, Municipal Council (2). 

In that case Wallace, J., while dealing with rule 31 of 
the election rules under the Madras District Mumcipali- 
ties Act (V of 1920) which lays down that “if any 
question arises as to the interpretation of the rules, 
otherwise than in connection with an election inquiry, 

(1) (1907) 31 Bom., 604. (2) (1923) IX.B-, 47 Mad., ^5. 
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the question shall be referred to the Local Government, 
jotiPbasad whose decision shall be final”, observed : ‘‘Now, if this 
o. tribunal had functioned in this case and given a decision, 
.... I am clear that the civil court would have no 
jurisdiction. . . . But where the proper tribunal has 
declined jurisdiction and the aggrieved party is thus 
bereft of his statutory and constitutional remedy, it is 
the province of the civil court, as a court of equity, to fill 
the vacuum created and to exercise the jurisdiction which 
the proper tribunal has failed to exercise.” With due 
deference and for the reasons given above we are unable 
to agree with that decision. When the legislature has 
prescribed a particular method for the redress of an 
fdleged wrong, that method alone is open to the aggrieved 
party and in such a case the civil court has no jurisdiction 
to deal with the matter reserved by the legislature to a 
specially appointed tribunal. 

We hold, therefore, that the jurisdiction of the civil 
court to try the suit giving rise to the present appeal was- 
impliedly barred and we accordingly dismiss this appeal 
with costs. 
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MISCELLANEOUS CIYIL 


Before Sir Lai Gopal Mukerji, Acting Chief Justice, and 
Mr. Justice Young 

OEEIGIAL LIQUIDATOR, U. P. OIL MILLS COMPANY, 1933 
LIMITED (Applicant) v. JAMNA PRASAD and others ^ 

(Opposite parties)'^. 

Hindu laic — Joint family — Son's liability for father's debts — 

Joint family consisting of several brothers and their sons — 

Pious obligation of son does yiot arise unless family consists 
of father and sons only — Companies Act (VII of 1913), 
section 160 — Contributories in case of death of member — 

Extent of liability of Hindu sons as such contributories — 

Companies Act (VII of 1913), section 30 — Subscribers of 
memorandum are members, not merely persons who have 
contracted to purchase shares — Companies Act (VII of 1913), 
section 156 — Deceased member is not a ''past member". 

The doctrme of pious obligation of a Hindu son to pay Ms 
father’s debts would be available only when there is a family 
consisting of father and sons; where the family consists not 
only of the father and the sons, but also of brothers and 
nephews of the father, the position becomes entirely different- 
In the latter case, if the person who has incurred the debt be 
the manager of the family, he can bind the family only if he 
has incurred the debt for the benefit of the family; if he be 
not the manager, he cannot bind the family in any circum- 
stances. If there is no benefit to the family, the debt can be 
realized by attachment, in execution, of the share of the debtor 
in Ms lifetime and sale thereof; but the share of the debtor’s 
son would not be liable to be sold. If there be no attachment 
in the lifetime of the debtor, Ms interest would pass by 
survivorship to the remaining members of the family and the 
creditor would be without any remedy whatsoever. 

Proposition No. 2 as enunciated by the Privy Council in 
Brij Narain's case, I. L. R., 46 All., 95, is confined to the 
case of a family consisting of a father and his sons only-, and if 
there be more members, like brothers and nephews, of the 
family then the case falls under proposition No. 1. 

So, where a joint family consisted of three brothers and their 
sons, and one of the brothers subscribed to the memorandum of 

* Mise^aiieous case No. 369 of 1928. 
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association of a company for a certain number of shares but 
did not pay for them, and the official liquidator of the com- 
pany in liquidation applied to have the deceased subscriber’s 
son and nephews made contributories in his place, it was held 
(1) that as it had been found that the purchase of the shares 
was not for the benefit of the family, neither the nephews nor 
the son nor the joint family property in their hands could be 
made liable for the debt; and (2) that the son could be made 
liable only to the extent of any separate or self-acquired pro- 
perty of his father in his hands, and to that extent he was a 
contributory under section 160 of the Companies Act. 

Section 30 of the Companies Act means that the subscribers 
of the memorandum of association of a company are to be 
treated as having become members of the company, by the 
very fact of the subscription, and not merely persons wffio had 
contracted to take shares, against whom a suit for specific per- 
formance had to be brought to make them take up the shares. 

A member of a company who has died is not a ‘'past 
member” within the meaning of section 156 of the Companies 
Act. Section 156 deals with the case of a member who has 
legally parted with his shares, and not one whose shares have 
devolved by inheritance on his death. 

This case wns partly heard and decided on the 31st of 
May, 1932. The rest of the case was heard and decided 
on the 3rd of February, 1933. Extracts from the first 
judgment, material for the purpose of elucidating the 
facts, are given below : 

Mukebji and Young, JJ. This is an application on behalf 
of the Official Liquidator of the U. P. Oil Mills Go., Ltd., 
that certain persons described as the opposite parties might be 
brought on the record as the contributories in place of Jag- 
mohan Pam, proprietor of Messrs. Swarath Earn Eamsaran 
Earn of Agra, since deceased. The facts alleged on behalf of 
the Official Liquidator are these. Jagmohan Earn signed the 
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of the opposite parties, it appears and 
that Swarath Earn, whose name the fi. 
sons, of whom Jagmohan Earn was one 
died without any issue. The opposite p 
the remaining five sons of Swarath Ea] 

The defence of the nephews of Jagmol 
did not admit that Jagmohan Earn eve; 
memorandum of association and they d* 
Earn ever was the head of the family c 
memorandum of association on behalf ( 
son of Jagmohan Earn denied that his 
memorandum of association, and raised o 
similar to those raised by his cousins. 

The Official Liquidator examined onh 
Lai, and the opposite parties examined 
have permitted the Official Liquidator t< 
again, because of certain alleged flaws n 
but that is no reason why the case shouL 
as the nephews of J agmohan Earn are c 

The allegation of the Official Liquidate 
Earn purchased the shares on behalf of 
Hindu family of which he was a mem 
admitted that Jagmohan Earn died joint 
have alleged that Jagmohan Earn left n< 
his own. At the present moment we 
the question whether Jagmohan Earn ] 
perty of his own, because that questioi 
It being, however, an admitted fact tl 
Jagmohan Earn and Jagmohan Earn w 
see whether the purchase was made by J 
benefit of the family and whether the j 
maining members of the family, other 
evidence adduced on behalf of the opp 
effect that J agmohan Earn was not the 
At the crucial date, namely the 19th of 
of the seven sons of Swarath Earn wer 
mohan Earn, Sital Prasad and Munni 
the head of the family and carried on I 
in the district of Arrah where the famil 
mainly carried on the business at Agra w 
floated and be was assisted by four nc 
witnesses examined by the defendants 
mohan Earn sometimes carried on th 
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Jagmohan Earn signed the memorandum of association, if he 
ever signed it, as the malik (occupier) of the firm Swarath 
Earn Eamsaran Earn. On the evidence, therefore, it is clear 
that J agmohan Earn had no better status than that of a mem- 
ber of a joint Hindu family. Further, we find no evidence 
which can show that the purchase by Jagmohan Earn was for 
the benefit of the family. The family did no business in 
shares. The business that vras carried on at Agra was in 
sugar. The family manufactured sugar at Jagdishpur and this 
sugar was sold at Agra. The firm also sold sugar manufac- 
tured by others, as commission agents. There was only one 
customer for whom the firm at Agra purchased oil in the years 
1918 to 19*21. In the circumstances, it is difficult to hold that 
the purchase of the shares by Jagmohan Earn, assuming that 
he did purchase, was for the benefit of the family. 

In the circumstances, we hold that the nephews of Jag- 
mohan Earn are not liable to be brought on the record as con- 
tributories in the right of Jagmohan Earn deceased. We 
accordingly dismiss as against them the application of the 
Official Liquidator with costs. 

The case of Earn Lakhan will be considered at a later stage 
when the additional evidence of Shiam Lai has been recorded. 

After the evidence had been completed, the rest of the 
case wms heard. 

Messrs. Bhagwati Shankar and Hazari Lai Kapoor, 
for the applicant. 

Dr. K. A. Katju, Dr. N. P. Asthana, Messrs. Amhika 
Prasad and Shahd Saran, for the opposite parties. 

Mukbbji, a. C. J., and Tootg. J. :_The case was 
partly heard and decided on the 31st of May, 1932. The 
re^lt of that decision was that the application of the 
Official Liquidator was dismissed as against all the op- 
^site parties, except as against Earn Lakhan, son of 
agmohan Earn. We directed by our order that Shiam 
Lai, witness, should be re-examined, and he has been re- 
examined. Now we proceed to decide the remaining 
issues. 

Issue No. 1. The evidence of Shiam Lai now clearly 
establishes that Jagmohan Earn signed the memorandum 
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of association as a promotor and made himself liable for 1933 
151 shares of the value of Es.lOO each. Shiam Lai opficial 
swore that he attested the memorandum of association in ' 

the presence of the executant, Jagmohan Earn, and * * * coSf-Y, 
we hold that Shiam Lai did attest according to law the 
signature of Jagmohan Earn, and Jagmohan Eam’s Jamna 
liability arose. 


Issue No. 4. According to section 160 of the Indian 
Companies Act Earn Lakhan is liable as a legal represen- 
tative of Jagmohan Earn as a contributory “in due 
course of administration”. This means that so far as 
Jagmohan Earn may have died possessed of separate pro- 
perty, that property in the hands of his son. Earn 
Lakhan, is liable as indicated in section 160 of the 
Indian Companies Act. It is, however, argued that not 
only the separate or self-acquired property of Jagmohan 
Earn is liable, but alsp the share of Earn Lakhan in the 
family property is liable to pay Jagmohan Eam’s debt 
because of the pious duty of Earn Lakhan to pay such 
debt. 

There can be no doubt that the debt in question is not 
tainted with immorality. Now we have to find out how 
far the share of Earn Lakhan in the joint family property 
is liable to pay Jagmohan Eam’s debt. 

The relevant proposition of Hindu law, when fully 
stated, would stand as follows : — A son is liable to pay his 
father’s debt, out of the family property consisting of his 
own share and the share of the father, the property which 
was in the father’s hand in the lifetime of the father. 
It is not a complete statement of the law to say that a 
Hindu son is bound to pay his father’s debt because of a 
pious obligation to that effect. If that were the whole 
proposition of law, the son would be liable to pay out of 
his personal earnings, which however is not the law. 
■'The doctrine of pious obligation was invented to settle a 
<x)nflict between two positions that were bound to arise in 
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a family consisting of a father and his sons. The first 
position was that, in ancestral property, a son by his 
mere birth got a share which was equal to the share of the 
father. In accordance with this proposition of law the 
property in the hands of the father is not the absolute 
property of the father. That being so, he cannot utilize 
that property for the payment of his debts. The next 
position is this- A father is the head of the family. 
Ostensibly, he owns the entire property which he 
manages, although, legally, he and his sons have equal 
shares in the property. On the strength of this property, 
and on the credit of it, the father deals with the world at 
large and incurs debts. If the father be unable to raise 
any money on the credit of the joint family property, the 
result would probably be that’ in many cases maintenance 
of the sons and the family would become impossible; for 
there would be no credit in the market and nobody would 
lend money or provisions to the father because they would 
have no remedy or a poor remedy against the father. 
To adjust between these conflicting positions a doctrine 
Vi as invented that it is the pious duty of the son to pay 
fte father’s debt, out of the entire family property, 
including the shares of the sons, provided the debt is not 
tainted with immorality. 

The doctrine of pious obligation to pay the father’s 
debt would be available only when there is a family 
consisting of father and sons. For, where the family 
consists not only of the father and the sons, but of brothers 
of the father and nephews of the father, the position 
becomes entirely different. Then it is no longer a case of 
a father at the head of his family, and incurring debts 
on the credit of family property. It is then a case of a 
debt incurred by one of the members of a Hindu family. 

_ the jMrson who has incurred the debt be the manager 
of the family, he can bind the family only if he has 
incurred the debt for the benefit of the family. If he be 
not the manager, he cannot bind the family in any cir- 
cumsta-ces. If there is no benefit to the faijily, the debt 
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can be realised, in the case of a simple money decree 
being passed on it, by attachment of the share of the officiai 


jr — ; — ' - - - - Liquidator 

debtor in his lifetime. If an attachment be effected, u. p.’on.’ 
that attachment would virtually take the property com^-, 
attached out of the hands of the joint family and put it 
into the custody of the court. In that case the debtor’s 
share, so attached, may be sold. But the share of the 
debtor’s son would not be liable to be sold. It is the 
property which a father himself may sell to pay his own 
debt that can be sold through the intervention of the court. 

Where the debtor is not himself the head of a family 
consisting of himself and his son, he cannot sell any 
portion of the family property, even his own share, to 
pay his own debt : See Balgobind Das v. Narain Lai (1). 

If there be no attachment in the lifetime of the debtor, 
his interest would pass by survivorship to the remaining 
members of the family and the creditor would be without 
any remedy whatsoever : See Binda Prasad v. Raj 
Ballahh (2). 

This state of the law has been recently laid down by 
their Lordships of the Privy Council in the case of Brij 
Narain v. Mangal Prasad (3). The case that was 
actually before their Lordships of the Privy Council was 
a case of a mortgage. But the Pull Board of seven 
Judges proceeded to lay down the entire proposition of 
Hindu law on the question of payment of debts, because 
a previous decision of their Lordships, in Sahu Ram 
Chandra v. Bhup Singh (4), had to some extent unsettled 
the law as it was previously understood. In one sense, 
therefore, the propositions laid down by their Lordships 
were mostly obiter dicta, but in view of the fact that 
their Lordships did mean to settle the entire law we must 
accept their pronouncement as conclusive for us. 

At page 104 their Lordships considered the several as- 
pects that could arise in a Hfndu family. The first case 
that their Lordships considered was the case of a joint 

(1) (1893) I.L.B., 15 AB., 339. (2)(1926)I.L.B.,48A1L,245.- 

(3) {1923)I.L.B.,46A11.. 95. (4) (1917) I.L.R., 39 All., 437. 
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family which was managed by one of the members. The 
law that was laid down was that the managing coparcener 
could neither alienate the family property nor burden the 
estate in his capacity as a manager except for purposes 
of necessity. It is important to note that their Lord- 
ships laid down the extent of the capacity of a member 
as the manager. The reason was that in other circum- 
stances the member’s acts had no effect. 

In the second proposition their Lordships lay down 
that where the manager is a father and the family con- 
sists of a father and sons, the father has greater powers, 
and so long as the debt incurred by the father is not 
immoral, the whole estate of the family (consisting of 
the father and the sons) is liable to be taken in execution 
proceedings upon a decree for payment of that debt. 

Their Lordships then state two other propositions of 
law with which we are not concerned here, and then they 
state as a fifth proposition that the liability of the estatn 
in the case of facts stated in case No. 2 was not affected 
by the question whether the father was dead or alive. 

New in the case before us we have a family which does- 
not consist njerely of a father and a son or sons, but 
which consists of several members who do not stand in 
I elation to one another as father and sons- The family 
of Jagmohan Earn consisted of himself, his brothers and 
ins nephews and his own son. In such a case, the debt 
incurred by the manager could be enforced against the 
other members of the family only in the case of there 
existing a family necessity for incurring the debt. In 
any other case, like the present one, there is no liability 
at all on the family. The case before us does not fall 
nnder proposition No. 2 as enunciated in Bnj Nara^s 
case becauy it was not the case of a family consisting of 
m ^.ins, but it was a case in which there were- 

members of the family other than sons. 

No 2 “o^being covered by proposition 

tion No t proposi- 

• 1, the liability qf Earn Lakhan will be only to- 
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the extent of the separate or self -acquired property 
(which did not merge in the joint family estate) in the ^ Official 
hands of Earn Lakhan. We accordingly decide that the ‘‘tr. p.'on,’’ 
liability of Earn Lakhan is only to the extent of the 
property to which section 160 of the Indian Companies lifted 
A ct applies, namely the separate property of -Jagmohan 
Earn in which no other person had any interest in the 
lifetime of Jagmohan Earn. 

***** 

Issue No. 10. It was argued on behalf of Earn 
Lakhan that Jagmohan Earn having died in the year 
1921, he ceased to be a member of the company and there- 
fore became a past member of the company within the 
meaning of section 156 of the Indian Companies Act and 
therefore his estate is not liable. This argument is not 
sound. Jagmohan Earn by his death did not become a 
past member within the meaning of section 156(l)(i‘). 

Having died, he could not continue to be a member of 
the company, but his estate continued to be liable. No y 
authority has been produced before us to show that by 
mere death a member of a company becomes a ‘ ‘past 
member” within the meaning of section 156 of the 
Indian Companies Act. Section 156 deals with the case 
of a member who has legally parted with his shares. We 
accordingly hold that Jagmohan Eam’s son is liable to 
be placed on the list of contributories. 

Issue No. 11. The learned counsel for Earn Lakhan 
argued that because Jagmohan Earn did not pay anything 
towards the shares subscribed by him there was only a 
liability to be enforced by a suit for specific performance 
of the contract, to make him take up shares in the 
company. The argument is based on section 30 of the 
Indian Companies Act which says that the subscribers 
of the memorandum of a company “shall be deemed to 
have agreed to become members of the company” . This 
section has been interpreted in several cases in this 
Court and other courts and it has been held that the 
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words “shall be deemed to have agreed to become mem- ! 

OffnciAi bers of the company” mean that the subscribers of the 
memorandum of a company are to be treated as having 
become members of the company by the fact of the 

Lm^D subscription. This view was taken in In the matter of 
jAJtsA the Union Bank, Allahabad (1) and in the case of In the 

.Prasad ^ ' '"f 

matter of J. H. Chandler & Co. (2). No decided case 
in conflict with these authorities has been produced before 
us and we hold that by merely subscribing to the 
memorandum of association Jagmohan Earn became a 
member of the company. 

* * * * # 

The result is that we allow the application of the 
OfiBcial Liquidator to this extent that we direct Earn 
Lakhan to be placed on the list of contributories for 151 ■ 

shares and that he be liable “in due course of administra- 
tion” as the legal representative of Jagmohan Earn. 3 
The Liquidator wiU have his costs from Earn Lakhan 
personally, inasmuch as Earn Lakhan unnecessarily 
raised pleas against his liability to be brought on the list 
of contributories. 


APPELLATE CEQIINAL 


1933 Befiyre Mr. .Justice Young 

February, a ^ EMPEEOR V. EAM BARAN SHUKIjA* 

Criminal Procedure Code, section 1 (^ 4 .— Written Confession- 
Magistrate accepting a confession already written out and 
signed by the person while under police control— Such con- 
fession inadmissible in e,mdence—“ Record" a confesshn, 
meaning of. 

While an accused person was under the control of the police 
e wrote out a confession and signed it. He was thereafter 
taken before a Magistrate for recording his confession under 
sa;tion 164 of the Criminal Procedure Code. After the Magis- 
tmte ad given him the usnal warnings the accused person 
handed over the written confession to the Magistrate and said 


Additional Session Judge of ALgarh, dated the 16th of September, 1932. 
fl) (1925)I.L.B..47^, 669. 


(2) (1926) T.L.R., 48 All. 680. 
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that whateTer he had to say was contained therein. The 
m-itten confession was then read over to the accused and he empeeob 
said it was correct and that he wanted to make no alteration 
in it. Held that the confession was not recorded as required Shukij. 
bv section 164 and was inadmissible in evidence. 

' Section 164 of the Criminal Procedure Code must be con- 
strued strictly. The section enacts that the Ma^strate must 
“record” a statement or confession; and “recording” means, 
and must mean, writing down the confession and not merely 
filing a written confession. 

If a confession already written out when the accused is 
under the control of the police was once allowed to be admitted 
in evidence, the door would be opened wide to the grossest 
forms of abuse, and the safeguards against admitting confes- 
sions which were not voluntary would be destroyed to a large 
extent. 

There is no analogy between a written statement made by 
the accused during the course of the trial in the presence of 
the court and a written confession handed in to a Magistrate 
in proceedings under section 164 of the Criminal Procedure 
Code. 

Mr. K. D. Malaviya, for the appellant. 

The Government Pleader (Mr. Shankar Saran). for 
the Crown. 

Yo-dng, J. : — Ram Baran ShuMa was rations clerk in 
the District Jail of Aligarh. He was charged before the 
Additional Sessions Judge of Aligarh under sections 409 
and 218 of the Indian Penal Code for criminal breach of 
trust, and for making false entries in his ledgers in order 
to cover up his defalcations. The learned Additional 
Sessions Judge found Ram Baran Shukla guilty on both 
charges, sentenced him under section 409 to one year’s 
rigorous imprisonment, but did not sentence him at all 
under section 218. Ram Baran Shukla appeals. 

The evidence against Ram Baran Shukla was in the 
first place a confession purporting to have been made by 
him and to have been recorded under section 164 of the 
Code of Criminal Procedure, and, secondly, evidence of 
a shortf^e of 37 maunds of ata, which, utu was under his 
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1933 control, and of falsification of the accounts by him. 
empebob There was also a statement by him made in the Magis- 
eakbaean- trate’s court that he had made alterations in the registers 
and that he had done this to avoid departmental action 
against himself and the Jailor. 

It is admitted that there was a shortage of 37 maunds 
26 seers of ata during the months of. September and 
October. It was admitted that Earn Baran Shukla was 
in charge of the ata, and it was further admitted by Earn 
Baran Shukla that he had falsified the accounts. 

The first point taken by the appellant is that the con- 
fession made under section 164 of the Code of Criminal 
Procedure ought not to have been admitted against him 
by the learned Additional Sessions Judge. It appears that 
• this confession was made under somewhat unusual cir- 
cumstances. While Earn Baran Shukla was under the 
control of the police he reduced his confession into writing 
and signed it. Thereafter he was taken before the Magis- 
trate to record his confession under section 164 of the 
Code of Criminal Procedure. The Magistrate warned 
Earn Baran Shukla according to the procedure laid down, 
and thereafter Earn Baran Shukla handed over the written 
document to the Magistrate, saying “Whatever I want 
to state in my confession is in writing before vou and is 
marked by you as lx. 1. I shall say nothing beyond 
that.” The written confession Avas then read over to 
the accused and he stated : “I have heard this statement. 
It is correct. I do not want to make any alteration in it. 
It is in my handwriting and the signatures on it are mine. 
Section 164 enacts as follows : “Any Presidency Magis- 
tiate, any Magistrate of the first class, and any Magis- 
trate of the second class specially empowered in this 
behalf by the Local Government may, if he is not a police 
officer, record any statement or confession made to him in 
the course of an investigation under this chapter or at 
any time aftemards liefore the commencement of the 
mquiiyor trial.” The learned Additional Sessions 
Judge admitted this confession against the prisoner on the 
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analoo-y of a written statement tendered by an accused — 

person to the court during the hearing of the trial. Such EnpiP-oE 
a written statement would be admissible. The learned 
Additional Sessions Judge goes on to say; The mere 
fact, therefore, that such delivery took place at a time 
when the Magistrate was under the impression that the 
accused would make a verbal statement to him, but the 
accused instead of making a verbal statement delivered 
the document in question to the Magistrate, would not 
make the proof of such document inadmissible because 
under a mistaken notion that the accused was going to 
make a verbal statement the Magistrate may have first 
.gone through the procedure which is laid doTO by sec- 
tion 164 for recording such statement.” In my opmion, 
the learned Additional Sessions Judge has completely 
misdirected himself in law'. There is no analogy 
between a written statement made during the course 
of the trial in the presence of the court and a written 
confession handed .in to a Magistrate in proceedings 
under section 164. The learned Judge could not have 
noticed the last part of section 164, which only allows 
confessions to be recorded “in the course of an investiga- 
tion under this Chapter or at any time’ afterwards before 
the commencement of the inquiry or trial . It is 
further to be noted that the learned Magistrate who 
received this confession must have known that he was 
proceeding illegally, for he records, as is usual,- at t^ e 
end of the confession in his own handwriting that it 
was icritten by me and read over to the person making 
it, and it was admitted by him to be correct . It is 
perfectly clear that this confession w^as not written by 
the learned Magistrate. 

Section 164 must be construed strictly. The section 
enacts that the Magistrate must “record any statement 
or confession. It is playing with words to sugge.-,t that 
the procedure in this case amounted to recording a 
confession. “Recording’’, in my opinion, means, and 
must mean, writing down the confession. It does not 
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mean merely filing it. Furtlier, it is to be noted than 
empeboe one of the essential rules is that the Magistrate should 
bamBaeaj.- draw the attention of the confessing accused to the fact 
that there are no police present while the confession is 
being recorded, the reason being that there may be less 
risk that the confession is made under the infliuence of 
the police. If the confession is written down when the 
accused is tmder the control of the police and then 
handed to the Magistrate the reason for insisting upon 
this precaution is destroyed. The law enacts that a 
confession should be recorded by a Magistrate himself. 
When an accused is making an oral confession it is 
much easier for the Magistrate who records it to make 
up his mind whether that confession is voluntary or not. 

It is of the utmost importance that the strict rules 
laid down by the Criminal Procedure Code and the High 
Court for the recording of such confessions should be 
strictly followed in every respect. For a criminal to 
confess his guilt is an unnatural proceeding. It is 
possible that remorse may produce a confession in a very 
small number of cases, but material advantage or fear is 
at the root of most confessions. Either the accused 
thinks that he will obtain some benefit from making a 
confession, by being made an approver or getting a lesser 
sentence; or he may even be induced or compelled to 
make such a confession. Self-interest or fear are not 
sound foundations for a true confession; this the Code 
of Criminal Procedure, the Evidence Act and the courts 
recognize, and therefore the greatest care is insisted on 
in the recording of such confessions. If a confession 
already written out when the accused is under the control 
of the police was once allowed to be admitted as evi- 
dence, the door would be opened wide to the grossest 
forms of abuse. The difficulties that courts now have with 
regard to confessions would be very largely increased. 
If interested parties were inclined to bring pressure to 
bear on an accused, or to induce him to make a confes- 
«ion, it would be a simple matter for false statements to 
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be introduced into a written confession. There would 
then be no necessity even for “tutoring”. 

I have not been referred to any authority on this point. 
But it appears to me that it cannot be too clearly laid 
down that such a confession is inadmissible as evidence. 

Omitting, therefore, the confession as evidence against 
the accused, it has to be seen if there is sufBicient evi- 
dence on the record to justify a conviction. In my 
opinion, there is. When a public servant is in charge 
of goods and it has been proved or admitted that there 
is a large shortage in those goods, and it is also proved 
or admitted that the accused, in order to hide the loss, 
has falsified the books, it seems to me that there is only 
one inference possible, that of guilt. In a case like this 
the onus would be on the accused, — the facts being 
admitted or proved — to give some reasonable explana- 
tion for the facts. Such an onus, in my opinion, is 
almost impossible to discharge. It is further contended 
for the appellant that where there may be another infer- 
ence equally possible, a conviction wrould not be justified. 
The accused himself says in his statement that he did 
this, knowing that there w’as a shortage, in order to avoid 
departmental action. Counsel contends that a possible 
inference to be drawm is that the accused being negligent 
with regard to the goods under his control, merely falsi- 
fied the accounts in order to escape departmental punish- 
ment. Apart from the fact that , this is an admission of 
guilt under section 218 of the Indian Penal Code, I do 
not think that such an inference can possibly be drawn 
in this case. 37 maunds 26 seers of ata cannot dis- 
appear through mere negligence. The accused blames 
the kitchen warders for making these. defalcations. In 
my opinion, it is impossible for any one to have made 
these defalcations without the accused knowing all about 
them. There is therefore sufficient evidence on the facts 
proved, apart from the confession, in this case to justify 
conviction. 


EilPEEOB 

Ram Babak 
Shtjexa 
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All appeal has also been made to me to reduce the 
emfebob sentence of one year’s rigorous imprisonment. I cannot 
BjlmBabah see iny way to alter the sentence, though it is perfectly 
shukla ^ many other people in the jail as well as 

the accused must have been implicated in this fraud. 
The result is that both the conviction and sentence are 
upheld and the appeal is dismissed. 


FULL BENCH 


Before Sir Lai Gopal Mukerji, Acting Chief Jiistice, Mr. 
Justice King and Mr. Justice NiamaLulIah 

BAHADUE LAL (Applicant) r. JUDGES OF THE HIGH 
COUET AT ALLAHABAD (opposite parties)^ 

Civil Procedure Code, order XL V , rule 7 — Limitation and Gmi 
Procedure (Amendment) Act (XXVI of 1920), section 3 — 
Privy Council Rules, 1920, Rule 9 — Appeal to Privy Council 
— Deposit of translation etc. charges — Power to extend 
time beyond the statutory period for such deposit — 
Interpretation of statutes. 

Held (Niamat-ullah, J., dissenting) that- rale 9 of the Privy 
Council Enles, 1920, does not empower the Court to extend, 
beyond the limit fixed by order XLV, rule 7 of the Civil Pro- 
cedure Code, the time for furnishing the security and depositing 
rhe translation etc. charges required by that rule in connec- 
tion with an appeal to the Privy Council. 

Per King, J. — ^Even if an order allowing more time was 
intended to be included among the orders to be passed under 
rule 9 of the Privy Council Eules, 1920, it must be taken that 
it was intended that time could be allowed only in accordance 
with order XLY, rule 7, According to the maxim ‘'generalia 
specialibus non deroganC the provisions of rule 9 of the Privv 
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King, J. : — This reference arises out of an appli- 1933 
cation for leave to appeal to His Majesty in Council. BAHAnrEiAt. 
The applicant, Lala Bahadur Lai, is an advocate judgLof 
practising at Benares. On the 26th of May, 1932, a co^^at 
B ench of this Court passed an order suspending the 
applicant from practice for a term of three months. 

The applicant applied for leave to appeal to His 
Majesty in Council and on the lOth of June, 1932, a 
certificate was granted that the case w^as a fit one for 
appeal to His Majesty in Counoil. Under order XLV, 
rule 7, the applicant was bound to furnish security, 
and to deposit the amount required for translation 
and printing within six weeks from the date of the 
grant of the certificate, or within 90 days from the 
date of the order complained of, or ■within such further 
period not exceeding 60 days as the court might upon 
cause shown allow. The term of six weeks from the 
grant of the certificate expired on the 22nd of July, 1932, 
and no application was made for any extension of that 
term. By an order dated the 27th of July, 1932, a 
Bench of this Court passed an order extending the time 
for furnishing security to loO days from the date of 
the order to be appealed against. This period expired 
on the 24th of October, 1932. 

On the 24th of October, 1932, the applicant filed a 
petition stating that he had been ordered to furnish cash 
security to the amount of Es. 4,000 and had got the 
money ready. He stated that if he deposited the money 
in court he would lose interest and therefore he asked 
permission to purchase postal cash certificates to the 
value of Es. 4,000 and to deposit the certificates in lieu 
•of cash. The learned Judge before whom the applica- 
tion was presented passed an order that the tender 
might be accepted and that the office should submit a 
Teport. The ofiice submitted a report on -the 26th of 
October, 1932, stating that as the security of Es. 4, 000 
and the costs of translation and printing had not yet 
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been deposited and the period for deposit had expired, 
jjQ deposit could be received. The learned application 
jtuKiBsor Judge then passed an order on the 27th of October that 
CouBTAT the post office cash certificates might be received instead 
AT,T.*>riT,Ai) cash and that the sum of Es. 393-13-0 for translation 
and printing charges might be accepted if deposited 
sing,j. in cash on that day. The applicant accordingly 
deposited the po.st office cash certificates and the sum 
of Es.393-13-0 on the 27th of October. 

The first question is whether the security has been 
furnished and the cash deposited within time. 

The answer depends upon whether the applicant 
made a valid tender of the amount which he was 
required to deposit on the 24th of October, 1932. This 
is mainly a question of pure fact. On the date in 
question he did not actually deposit any cash or post 
office cash certificates but he stated that he had the 
money for the security of Es.4,000 ready and asked 
permission to deposit that amount in the form of post 
office cash certificates instead of in cash. As his tender 
was accepted, it may be held to be a Valid tender of 
Rs.4,000 as security within time. The applicant, 
however, did not even refer to the sum of Rs.393-13-() 
which also had to be deposited in cash on the 24t:h of 
October. There was no question of depositing this sum 
in the form of post office cash certificates. He did not 
deposit this sum in cash on the 24th of October, and did 
not even state that he had the cash ready and was wdlling 
to deposit it on that date. Tinder order XLV. rule 7, 
the applicant was bound not merely to furnish security 
for the respondents’ costs but also to deposit the transla 
tion and printing charges. As he did not deposit, or 
o^.er to deposit, the translation and printing charge, s on 
the 24th of October, I think it is clear that his tender 
wus not valid and that he cannot be held to have com- 
plied with the requirements of order XLV, rule 7 within 
time. 
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The next question is whether this Court is empowered 
under order XL V, rule 7, to extend time for furnishing bahabtjeLal 
security and for depositing translation and printing jtogesop 
charges beyond the term of 150 days from the order cotSIt 
to be appealed against. If the language of order XLV, 
rule 7 is to be construed without reference to the rules 
made by His Majesty in Council, I think it is clear that J. 
the Court has no power to grant any further extension. 

As order XLV, rule 7 now stands (after the amend- 
ment introduced by Act XX'VI of 1920), the applicant 
is bound to furnish the security and make the deposit 
“within 90 days or such further period, not exceeding 
60 days, as the court may upon cause shown allow, 
from the date of the decree complained of”. Consider- 
ing that the legislature has expressly laid down ihat 
the Court can grant a further period not exceeding 60 
days, it seems to me clear that the court has no discre- 
tion to grant any extension beyond 60 days. This view 
has almost uniformly been accepted by the High Courts 
in India. So far as this Court is concerned I would 
refer to the decision in Ram Dhan v. Prag Narain (1), 
wiiich was followed in Joti Prasad v. Harkesh Singh 
(2). To my mind it is perfectly clear that under the 
provisions of order XLV, rule 7, the High Court has 
no discretion to grant extension of time exceeding 150 
days from the date of the decree or order to be appealed 
against. 

The last question is whether the provisions of order 
XLV, rule 7, in so far as they limit the discretion of 
the court to grant an extension exceeding 150 days from 
the date of the decree, have been overridden by a rule 
■contained in an order of His Majesty in Council. The 
■order referred to was made on the 9th of Pebruary, 1920, 
and was published for information in the Gazette on 
the 17th of April, 1920, and was declared to come into 
operation on the 1st of January, 1921. This order 

(1) (1921) LL.E.,44AB., 216. (2) (1928) 26 A.L.-L, 433. 
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iiaving the force of law and regulating the same subject. 

they should if possible be so construed as to be consistent bahad^Lal 
with each other. The Indian legislature in passing 
Act XXYI of 1920 obviously must have borne in mind coubtat 
the provisions of the order of His Majesty in Council 
dated the 9th of February, 1920. That order came 
into force on the 1st day of January, 1921, and Act 
XXVI of 1920 also came into force on the very same 
day. Obviously the Indian legislature could not h.ave 
intended and provisions of Act XXVI of 1920 to con- 
flict with any rule made by His Majesty in Council, 
and we should be very reluctant to bold that any pro- 
vision of Act XXVI was invalid as being inconsistent 
with the Privy Council rule. The Privy Council rules, 
and Act XXVI, must be taken to be parts of the same 
legislative scheme and construed accordingly. I think 
it is possible to construe rule 9 so as to avoid any 
inconsistency. That rule gives the court discretiou to 
pass certain orders in case of default made by the 
appellant in fui-nishing security and making tlie 
deposit. The orders are to be passed when the appel- 
lant ■ ‘fails to furnish the security or make the deposit 
required”. I think this contemplates the stage when 
there has been a final failure, i.e. when the appellant 
has failed to do the necessary acts before the expira- 
tion of the final statutory period, together with such 
further period (if any) as the court may have granted 
according to law. In other words, I think the stage af 
which rule 9 becomes applicable is not reached until 
the expiration of both statutory periods and until the 
court either cannot or will not grant any further period. 

If this is the correct interpretation, it seems to me' 
that rule 9 does not even contemplate the allowance of 
any further period. It only contemplates the passing 
of such other orders as may be necessary in consequence 
of the appellant’s final failure to do the necessary- 
ctets within the statutory period together with such 
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1933 further period (if any) as the court has allowed accord- 
bahadtjbLai. ing to law. 


Jiing, J, 


jumEsoF If inle 9 is held to be applicable as soon a$ the 
Goertat appellant fails to do the necessary acts within the 
statutory period, then the court may in some aises (as 
in the present case) be empowered under order XLY, 
J. riiie 7, to allow a further period, and it is unnecessary 
to invoke rule 9 as authorizing such allowance. 

In my opinion, therefore, rule 9 was never intended 
to sanction the allowance of any further period. Tt 
ref ere to such other orders as may be necessary when 
there has been a final failure and when no question 
arises of granting more time. 

Ii must, however, be conceded that the powers given 
by rule 9, to “make such further or other order . . . 
as, in the opinion of the court, the justice of the case 
requires”, are wide enough to cover an order granting 
a further period. The question then arises whether 
the legislature intended by such general words to give 
the courts absolute discretion to ignore or overr-rie a 
dear statutory provision in the matter of granting a 
further period. Supposing the court has (as in this 
cai-e) already allowed the maximum further period 
jvermitted by law. Has the court discretion under 
rule 9 to allow a further unlawful period 1 I think not. 
YTien a court is given discretion to do something, it 
must be understood that a judicial discretion is given, to 
be exercised according to law, not an absolute discretion 
which may be exercised in defiance of law. It seems 
hardly necessary to quote authority for this proposition. 
The Indian legislature has by statute limited the dis- 
ci etion of the court in the matter of allowing time. I 
doubt whether rule 9 even contemplated an order allow- 
ing more time. But even if such an order was intended 
to be included among the orders to be passed under that 
rule, then I think it was intended that time could be 
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allowed only in accordance wdth law'. Statutory provi- isss 
sions cannot, in my opinion, be overridden without clear 
words to that effect. The meaning of the wide and jmjoEsor 
general language empowering the court to make such 
further order as the justice of the ease requires should, 

1 think, be restricted so as to authorize only a lawful order, 
and not an unlawful order. On this view the suggested King,j. 
conflict between rule 9 and order XLV, rule 7 can be re- 
conciled. 

An alternative justifiable method of reconcibng tlic two 
provisions is to apply the maxim ''gmeralia specAalihiis 
non derogant” . If Privy Council z’ule 9 gives poww to 
enlarge time it is only because its language is so general 
and sweeping that it would include orders of every descrip- 
tion. The limitation of the court’s discretion to enlarge 
time (introduced by Act XXVI of 1920 into order XLV. 
rule 7) is, on the other hand, a very special provision. 

Now the relevant rule of interpretation is stated in Max- ■ 
well’s Interpretation of Statutes (7th edition, page 146) 
as follows: “Where a general intention is expressed, 
and also a particular intention which is incompatible with 
the general one, the particular intention is considered an 
exception to the general one.’’ Cases are cited in which 
inconsistent Acts, or inconsistent provisions of the same 
Act, have been treated as reconcilable in this manner. 

Adopting this method we may treat the special provision 
enacted by Act XXVI of 1920, not as repealed by the 
sweeping terms of Privy Council rule 9, but as being an 
exception to the latter. In view' of the fact that the . 

Privy Council rules were expressly made for the purpose 
of “preventing delays’’ in the making of appeals, I think 
it would be unreasonable to interpret rule 9 as defeating 
an attempt on the part of the Indian ligislature to prevent 
delays by limiting the discretion of the courts in allowing 
time for furnishing security and making deposits. 

It seems to me that a similar method of interpretation 

is required to avoid a conflict between order XLV, rule 7, 
and section 148 of the Code of Civil Procedure. 

31 AD 
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When the statutory period of 90 days fixed by order 
ESiHABtiBLAi.XLY, rule 7 has expired, no extension of that period is 
jcuJraoF given by statute. If any extension is given, it is given 


by the court “upon cause shown”. Supposing the court 


ATj . *irAB A]> extends the time by 50 days and the appellant subsequently 
applied for a further extension of 20 days. Under section 
King.j. 148 the court could grant the application, being expressly 
permitted to enlarge the period, from time to time, “in 
its discretion”. Xo limits are fixed to the number or 
length of the enlargements. Now, if w^e turn to order 
XLY, rule 7, we find that the court could not grant a 
further extension exceeding 10 days. Clearly there is a 
conflict between the two provisions. W^hich of them is to 
prevail? I think it is clear that order XLY, rule 7 must 
prevail, both on the principle “generalia specialihus non 
derogant” a.nd on the principle that the general discretion 
given by section 148 is a judicial discretion which can only 
be exercised according to law and not in contravention of 
law. 


The applicant relies strongly upon the Full Bench 
decision of the Bombay High Court in NilJcanth Balwant 
V. Satchidanand Vidya Narsinha (1). In that case it 
was held by the Full Bench that rule 9 of the Privy 
Council rules of 1920 empowers the court to enlarge the 
time for furnishing security and making the deposit 
beyond the period prescribed by order XL Y , rule 7 . This 
view has been expressly dissented from by the Madras 
High Court in Poomananthachi v. Gopalaswami Odayar 

(2) . The whole question and tb‘? conflicting authorities 
have b^n fully discussed in that ruling and I need only 
say that I agree to the view taken by the learned Judges 
in that case and respectfully dissent from the view 
expressed by the Bombay High Court. In an unreported 
decision of this Court, Hansnath v. Raghu Prasad Singh 

(3) a Bench of this Court also took the view that rule 9 of 
the Privy Council rules does not override the provisions 


S Vi™’ 55 Mad., 835. 

(3) F.C.A., No. 25 of 1927, decided on the 21st of October, 1927. 
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of order XLV, rule 7. The view taken by the Bombay 

High Court was expressly dissented from. BahadtoelIL 

In my opinion, the view taken in this unreported case jvoJis of 
by a Bench of this Court, and the view taken by the 
Madras High Court, is correct and I would hold that the 
court has no discretion to extend time exceeding 150 days 
from the date of the order to be appealed against. 

Mukerji, a. C. J. : — am entirely of the same opinion 
as my brother. King, J. I may add that I took the same 
view in the unreported case referred to by my brother. In 
that case, the effect of clause 9 of the Privy Council rules 
is not discussed at length. But I have had the advantage 
of fuller arguments on the point and also the advantage of 
reading the judgments of the Bombay and Madras Courts. 

I am of opinion that the Privy Council rule was never 
framed with the idea of extending time beyond the limit 
fixed by the Indian legislature; and the two sets of rules, 
one contained in order XLV of the Code of Civil Procedure 
and the other contained in the Privy Council rules, were 
meant only to supplement one another. The legislature 
knew that if they framed any rules, by amending order 
XLV, they could not override the rules framed by His 
Majesty in Council, and they had the rules framed by His 
Majesty in Council before them when they amended order 
XLV. Then as the two sets of rules came into force on one 
and the same day, it may be fairly assumed that the draft 
Bill of the Indian legislature was submitted to His Majesty 
in Council for approval. It is open to us to read the rules 
of both the authorities so as to harmonise them, and we 
ought to read them as harmonising. I would therefore 
revoke the certificate already granted to Lala Bahadur 
Lai, on the ground that he has failed to deposit the transla- 
tion and printing ch arges within the time allowed by rule 7 
of order XLV of the Code of Civil Procedure. 

Niamat-ttllah, j. — I am in agreement with 
my brother, King, J., on questions of fact arising in 
this case. The applicant, Babu Bahadur Lai, was 
8us|)ended for three months by a Bench of this C-ourt 
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on the 26th of May, 1932. The period of limitation 
BAHADrsLAt for an application for leave to appeal to Privy Council 
jvDoisor is 90 days; but as the applicant had to obtain an order 
of stay in respect of the suspension order passed against 
ahahabad .j-Q apply for leave to appeal much earlier 

than is usual. Leave was granted on the 10th of 
Niamatuiiah, June, 1932, and under order XLV, rule 7, of the 
Code of Civil Procedure, he had to furnish security 
for costs of the respondent and to deposit the amount 
required to defray the expenses of translating, etc., 
within 90 days or such further time not exceeding 60 
days as the Court may allow, from the date of .the 
order appealed from (in this case 26th of May, 1932) 
or within six weeks from the day of the grant of the 
certificate (in this case 10th of June, 1932). The 
applicant was allowed the maximum period of 60 days 
by which the period of 90 days counted 'from the date 
of the order appealed from could be extended. I 
agree in holding that, in the circumstances of the case, 
the applicant should be considered to have made a 
valid tender of security within time but that he failed 
to deposit the sum of Ks. 393-13-0 required for expenses of 
translating, transcribing, etc. This sum should have 
been deposited by the 24th of October, 1932, but was 
not deposited till the 27th of October, 1932. The 
question is whether the delay of three days in deposit- 
ing the estimated costs of translating, etc., required 
by order XLV, rule 7 (1) (&) of the Code of Civil 
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of 1920 the Court had power to grant extension of 

time beyond what is laid down in order XLV, rule 7. BAHADrELAx 

A Pivision Bench of the Madras High Court has taken Judges of 

a contrary view in PoornananthacU y. Gopalaswami ^^2 

Odayar (I). The present reference to a Full Bench 

has been made in view of the conflicting authorities 

above referred to. NiamattMah 

J: 

I may say at once that the question is not free 
from difficulty; but on a consideration of the language 
of order XLV, rules 7 to 11, and rule 9 of the Privy 
Council rules, I have arrived at the conclusion that 
the Court has power to grant further extension than 
what is provided for by order XLV, rule 7 of the Code 
of Civil Procedure. 

Great stress is laid on the circumstance that the 
Privy Council rules and Act XXVI of 1920, by which a 
maximum limit of extension was introduced in order 
XLV, rule 7 of the Code of Civil Procedure, came 
into force on the same day. Though the two were 
enacted at different places and by different authorities, 
yet they may be taken to be part of the same scheme, 
as was held by the learned Chief Justice of the Madras 
High Court in Poornananthachi v. Gopalaswami 
Odayar (1). I am quoting below relevant portions of 
the various provisions, including rule 9 of the Privy 
Council rules, in the order in which, in my opinion, 
they should be read in order to understand the extent 
to which order XLV, rule 7 really limits the power of 
the Court in extending time. 

Order XLV, rule 7 : “Where the certificate is granted, the 
applicant shall, within ninety days or such further period, not 
exceeding sixty days, as the Court may upon cause shown 
allow, from the date of the decree complained of, or within 
six weeks from the date of the grant of the certificate, which- 
ever is the later date, — 

(a) furnish security in cash or in Government securities 
for the costs of the respondent, and 
(1) (1932) I.L.B.., 55Mad., 835. 
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(b) deposit the amount required to defray the expenses 
of translating, transcribing, indexing and transmitting to 
His Majesty in Council a con*ect copy of the whole record 
of the suit.” 

Order XLV, rule 8: “Where such security has been 
furnished and deposit made to the satisfaction of the Court, 
the Court shall — 

(a) declare the appeal admitted, 

(b) give notice thereof to the respondent, 

(e) transmit to His Majesty in Council ... a correct 
copy of the said record. . . 

(d) give to either party one or more authenticated copies 
of any of the papers in the suit on his applying there- 
for.”*' 


Eule 9 of the Privy Council rules : “Where an appellant, 
ha\dng obtained a certificate for the admission of an appeal, 
fails to furnish the security or make the deposit required for 
apply with due diligence to the Court for an order admitting 
the appeal), the Court may, on its own motion or on an 
application in that behalf made by the respondent, cancel the 
certificate for the admission of the appeal, and may give such 
directions as to the costs of the appeal and the security entered 
into by the appellant as the Court shall think fit, or make 
such further or other order in the premises as, in the opinion 
of the Court, the justice of the case requires.” 




Order XLV, rule 10: “Where at any time after the 
admission of an appeal but before the transmission of the 
copy of the record, except as aforesaid, to His Majesty in 
Council, such security appears inadequate, or further payment 
is lequired for the purpose of translating, transcribing, print- 
ing, indexing or transmitting the copy of the record, except 
as aforesaid, the Court may order the appellant to furnish, 
within a time to be fixed by the Court, other and sufficient 
security, a- to make, within like time, the required payment.” 

Order X%jV, rule 11: ” Where the appellant fails to 

comply with such order, the proceedings shall be stayed, and 
the appeal^ shall not proceed without an order in this behalf 
o His Majesty in Council, and in the meantime execution of 

the decree appealed from shall not be stayed.” 

^ Rule 9 of the Privy Council rules is so worded that 
It IS impossible to construe it as excluding the power 
to condone delay in furnishing security or depositing 
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the expenses of translation, etc., as an alternative to 
cancelling the certificate. The words “or make such BAHAursLAi. 
further or other order ... as the justice of the case jt-dgesof 
requires” are comprehensive enough to include a 
power to condone delay or extend time as an alternative - ^™awab ap 
to the certificate being cancelled. There is, in my 
opinion, no justification for restricting the ordinary Nvarmtuiiah, 
and natural meaning of the words referred to above. 

It is, however, clear to me that though the rule does 
not place any limit on the power of the Court in 
granting extension as an alternative to cancelling the 
certificate, yet the rule contemplates extension in rare 
and exceptional cases. 

The scheme of the provisions quoted above is, to 
my mind, as follows : Order XLV, rule 7 is not 
intended to provide exhaustively what power the Court 
can exercise in the matter of granting time. As the 
rule clearly indicates, it contains an injunction 
addressed to the applicant, who is directed to furnish 
security or to make deposit within 90 days or such 
further period not exceeding 60 days from the date of 
the decree, or within six weeks of the grant of the 
certificate. The rule which follows (rule 8) lays down 
what is to happen if he does furnish the security and 
make the deposit. In that case his appeal “shall” be 
admitted and certain other things therein mentioned 
must follow. If the security is furnished and the 
deposit is made within the time referred to in rule 7, 
no discretion has been given to the Court, which must 
declare the appeal admitted and do certain other 
matters. The Code of Civil Procedure does not 
mention the consequences of the applicant’s failure to 
furnish security or to deposit expenses. This is the 
province of rule 9 of the Privy Council rules, which 
provides that, in case the applicant fails to furnish 
the security or make the deposit, the Court has discre- 
tion (which it would not have had if the deposit had 
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1933 of the case requires, to condone the delay or grant 
further time. In my opinion order XLV, rule 7, and 
jotgm or 3ru^® 9 SO ^®s,d as to avoid inconsistency between 

them. As already stated, rule 7 does not say 
aixahabad expressly or by necessary implication that the Court 
has no power to grant an extension for more than 
Nhmatuihh, 60 days. As regards the first period therein men- 
’ tioned, the period of 90 days or the extended period is 
laid down for the applicant who, if he is to retain the 
absolute right of having his appeal admitted, must 
furnish security and make the deposit within that 
time. 

Assuming that rule 7 does limit the power of the 
Court in granting extension, that limit operates for 
a given purpose. The Court may not extend the 
period of 90 days from the date of the decree by more 
than 60 days for the purpose of enabling the applicant 
to have an absolute right of the appeal being admitted 
a.n d of excluding its own discretion in cancelling the 
certificate or condoning delay. Once the stage when 
rule 9 can be applied is reached, the applicant loses 
that abiolute right and runs the risk of the Court’s 
discretion being exercised against him. According to 
the rule or order XLY, rule 7 the Court is not compelled 
to cancel the certificate on the applicant failing to 
furnish security or make the deposit. It may be that, 
on security being furnished and the deposit made, the 
Court must admit the appeal; but the converse does 
not necessarily follow that if the security is not 
furnished or the deposit is not made the Court must 
cancel the certificate. The rule is clear that in such 
a contingency the Court is not bound to cancel the 
certificate, and may pass any order which the iustice 
of the case may require. I cannot imagine that the 
law in this respect has been deliberately made so 
stringent as to give no power to the Court .in condoning 
delay where the deposit within time, for costs of 
translating and printing, was, through inadvertence, 
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short by a trifling amount which, however, was 

deposited beyond time, or where the applicant furnished EAHAbrELAii 
security one day after the last date in circumstances judges oe 
beyond human control. It is, to my mind, impossible 
to accept the hj^othesis that the legislature had AtLiHASAD 
deliberately excluded the power of the Court to condone 
delay in extreme cases of the kind referred to siboYe: mamattoiah, 
Eules 10 and 11 of order XLV indirectly throw some 
light on the intention of the legislature as to what 
should happen in case security for costs is not furnish- 
ed or deposit is not made within the time limited 
by rule 7. It is significant that the consequences of 
the appellant’s failure to furnish additional security 
or to make the additional deposit for costs of translat- 
ing and printing are expressly stated in rule 11. In 
that case the appeal “shall not proceed without an 
order in this behalf of His Majesty in Council.” If 
it was the intention of the legislature that the period 
provided by rule 7 should be taken to be so rigid that 
the applicant’s failure to furnish security or to make 
the deposit within the period referred to in rule 7 
should have the consequences of the certificate being- 
cancelled, the Code of Civil Procedure should have 
provided that the certificate shall be cancelled or that, 
like rule 11, the proceedings shall not proceed without 
an order in this behalf of His Majesty in Council. 

On the contrary, we find that rule 9 expressly provides 
that in such an eventuality the Court is not bound to 
cancel the certificate but may pass any other order, 
including, of course, the order condoning delay or 
extending time if the justice of the case may so 
require. 

I may refer, by way of analogy, to what has been 
held by several High Courts in reference to order IX, 
jnle 9 of the Code of Civil Procedure, which provides 
that where a suit is dismissed in default of plaintiff’s 
app^rance the court “shall make an order setting 
aside the dismissal” if the plaintiff satisfies the court 

32 AD 
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tliat there was sufficient cause 


non-appeacance 


Bahab'obIiai. when the suit was called on for hearing. 
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the High “Order IX, rule 9 makes it compulsory 


COUBT AT 7 - j.- j 

.Whabad Qn a court to set aside a dismissal under order IX, 


J. 


rule 8 where the plaintiff satisfies the court that there 
was sufficient cause for non-appearance. It, however, 
cannot take away the court’s power to restore the case 
for any other valid reason.” The Bombay High 
Court has taken the same view in Bilasirai v. Curson- 
das (2). To my mind the same reasoning is applicable 
in the present case. If the applicant furnishes 
security and makes the deposit within the time laid 
do-wn by rule 7 of order XLV, it is compulsory on the 
Com-t to admit his appeal. If, however, he fails to do 
so, the power of the Court given by rule 9 of the Privy 
Council rules may yet be exercised in his favour, if 
the ends of justice so require. It should be noticed 
that, in eases in which sufficient cause for non- 
appearance was not shown and, therefore, the court 
was not bound to restore under order IX, rule 9, it had 
to resort to its inherent power. Other High Courts 
held that there was no inherent power where express 
provision was made; Neelaveni v. Narayana Reddi (3). 
A case of the kind before us is free from this complica- 
tion, as it is not necessary to have recourse to inherent 
power but to powers expressly given to it by rule 9. 

As regards the case law, the only cases in which 
rule 9 has been considered are Nilkanth Balwant v. 
Satchidanmid Vidya Narsinha (4), PoornananthacM v. 
Gopalasicami Odayar (5) md Huhmi Ghand KasUwal 
V. Radha Kissen Moti Lai Ghamana (6). All other 
cases, including those decided by this Court, are cases 
in which rule 9 of the Privy Council rules was over- 
looked. They, are, therefore, no authority for the 


(1) (1912) I.L.R., SA AB., 426. 
(3) (1919) LL.R., 43 Mad, M. 
(S) (1933) LUB., S5 IM.; 83S( 


(2) (1919) 21 Bom., L.R., 952. 
(4) (1927) 51 Bom., 430. 

(6) A.I.R, 1932 Oiidh, 249. • ' 
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determination of the question A^’hich v. e are called upon 

to decide. The decision of the Full Bench in KUkanth BAHADraLii 

Bahcant t. Satchidanand Vidija Nm'sinha (1) is in favour jtogesoi- 

-of the view which I am inclined to take, though I do 

not think with the learned Judges who decided that 

case that there is necessarily an inconsistency between 

order XLV, rule 7 of the Code of Civil Procedure and Nimmtiaidk, 

rule 9 of the Privy Council rules. The learned Judges ^ 

in that case held that if there is an inconsistency, rule 9 of 

the Privy Council rules should prevail. I Avould 

accept this view if the two be taken to be irreconcilable. 

PoomananthacM v. Gopalaswami Oclayar (2) is a 
definite pronouncement against the view that the 
Court has power to extend time beyond that which 
is prescribed by order XLV, rule 7. Beasley, C. J., 
who delivered the leading judgment in the case, 
conceded that rule 9 does confer power on the Court 
to extend time, but he expressed the opinion that the 
-extension must be within the limits laid down by order 
XLV, rule 7 of the Code of Civil Procedure. He 
observed as follows : ‘T do not think rule 9 of the 
Privj" Council rules is in conflict with order XLV, rule 
7, because the latter rule does provide for a further 
•extended period not exceeding 60 days upon cause 
being shown to the Court. Suppose, therefore, the 
90 days from the date of the decree have passed 
without security being furnished; rule 9 of the Privy 
Council rules, it seems to me, gives nothing more than 
the right to cancel the certificate or, if it can be read 
as giving the Court any power to extend the time, 
then, if good cause is shown, to extend the time for 
furnishing the security, provided the extended time does 
not exceed 60 days.” With respect, I wish to point 
out that the application of rule 9 is not necessarily reached 
when the 90 days from the date of the decree have 
.passed and the applicant has failed to furnish 
security and make the deposit required Hy rule 7. It 
(Should he borne in mind that the period of limitation 

(1) {1927)I.I,.R., 5lB(an., 430. (2) (1932) 53 Mad., 836. 
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19S3 for an application for leave to appeal to the Privy 
BAHiDTTELAL Council Is 90 davs from the date of the decree to be 
jnj^’Esor appealed from. In a large majority of cases the 
period of six weeKs from the date of the certificate 
expires long after the 90 days from the date of 
the decree and also the maximum period of 60 days 
Niamatuiiah, by which the Court may extend the aforesaid 90 
days. It is, therefore, not correct to say that rule 9 
becomes applicable when the 90 days from the date 
of decree have expired and unless the Court grants 
an extension up to the period of 60 days it should 
cancel the certificate, because, in a majority of cases, 
the six weeks from the date of the certificate is yet to 
run, and the Court has no discretion to cancel the 
certificate in terms of rule 9. It seems to me clear 
that a case for cancellation of certificates cannot arise, 
except when not only the 90 days from the date of the 
decree but also six weeks from the date of the certi- 
ficate have expired. If, therefore, six weeks from the 
date of the certificate expired long after the expiry of 
90 days plus 60 days (by which that period could be 
extended), and the Court has to take action under rule 
9 of the Privy Council rules, its powers are, as the 
rule stands, to cancel the certificate or make such other 
order as the justice of the case requires, including the 
power to condone delay for cogent reasons. If the 
same words imply the power to. extend time when it 
is reached after the expiry of the 90 days from the 
dale of the decree, I fail to understand why the 
meaning of the same words should be different when 
it is reached after the expiry of six weeks from the date 
of the certificate. I do not think clear meaning of 
words employed in any rule of law can be controlled 
by conclusions as to the intention of the legislature 
drawn from speculative theories. 

As regards the Oudh ruling, to which reference has 
already been made, it is enough to . point out that if 
does not di^uss the que^ion and dissents from 
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Nilkanth Balwant v. Satchidanand Vidya Narsinha 

(1) on the solitary ground that it is inconsistent with 

the established practice of that Court, — a practice jtohsesoi' 

based on cases which did not consider rule 9 of the 

Privy Council rules. Attahab ad 

For the reasons given above, I am of opinion that 
order XLV, rule 7 of the Code of Civil Procedure, and 
rule 9 of the Privy Council rules can be so read as to 
make them consistent with each other and that a 
reading thereof which makes them consistent should 
be preferred to the one which makes them inconsistent. 

If, however, the two are irreconcilable, rule 9 should, 

in my opinion, prevail, especially since it confers a 

power which is indispensable for doing justice in 

certain cases of an exceptional nature. I am not 

impressed by the suggestion that once the existence of 

such a power is conceded, a flood gate will be opened ' 

for applications for extension of time, which it was 

the intention of the legislature to avoid in enacting 

Act XXVI of 1920. The Judges of the High Court 

can be trusted to discriminate between cases in which ' 

ends of justice demand an extension of time and those 

in which they do not. As the majority of the Judges 

constituting the Full Bench hold that the Court cannot 

condone the delay in depositing costs of translating 

and printing, it is not necessary for me to consider 

whether in the circumstances of this case delay ought 

to be condoned. 

By THE Court: — As the security and the printing 
charges were not paid within time, we cancel the certi- 
ficate and direct that the applicant do pay the costs 
of the Government Advocate in this matter, which we> 
assess at Es.150. 

(1) (1927) I i.R.. 51 Bom., 430. 
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PRIVy COUNCIL 

COHinSSlONER OF INCOME-TAX v, BASANT EAI 
TAEHAT SINGH 

[On appeal from the High Court at Allahabad] 
Income-tax — Other sources— -Deduction-^Expenditure — Ex- 

penditure not in year of assessment — Income-tax Act (Xi 
of 1922), section 1-2, sub-section (2). 

An expenditure incurred by an assessee to income-tax is not 
a permissible deduction under section 12, sub-section (2) of 
the Indian Income-tax Act, 1922, unless it has been incurred 
in the year in respect of which arise the income, profits and 
gains forming the basis of the assessment. 

Judgment of the Bigh Coitrt reversed. 

Appeal (No. 68 of 1932) from a judgment of the 
High Court (10th of July, 1931) upon a reference to 
that Court under section 66 of the Indian Income-tax 
Act, 1922. 

The respondents, a joint Hindu family, had been 
assessed to tax for the year 1929-30 under the Indian 
Income-tax Act, 1922, in respect of the income, profits 
and gains derived by them from, inter alia, build ings 
erected by them upon land leased to them. They had 
not appealed from the decision of the High Court that 
the assessment in question was properly made under 
section 12 (“other sources”), not section 9 (“property”), 
or section 10 (“business”). The only question arising 
upon the present appeal by the Commissioner was 
whether the respondents were entitled under section 12, 
sub-section (2), to an allowance in respect of expenditure 
mcurred by them before the 1st of April, 1928, in erect- 
ing the buildings. 

The terms of the reference to the High Court, and 
the facts of the case, together with the terms of the 
material provisions of the Act, appear from the judg- 
ment of the Judicial Committee. 

LowSS”*' of KiELo-WEsr, and Sir Geoegb 
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The learned Jxidges of the High Court (Mukbrji and 
Allen, JJ.) were of opinion that as the assessee would 
lose the advantage of his expenditure upon erecting the ofIncome- 
huildings at the conclusion of the lease the expenditure ^ 
was not of a capital nature and that he was entitled to ^ 

an allowance in respect of it. They held that the 
allowance should be in the form of an annual deduction 
of a thirtieth part of the expenditure, — ^the lease being 
for 30 years. 

1933. April 27, 28. Dunne, K- C., and B. P. Hills, 
for the appellant : 

The only question upon this appeal is whether the 
allowance claimed is permissible under section 12, sub- 
section (2) of the Act. 

[Lord Tomlin : — Should not the assessment have 
been tmder section 9?] 

That question does not arise as the assessee has not 
appealed from the decision of the High Court that in 
respect of the income in question he was assessable under 
section 12, not under section 9 or section 10- The 
allowance was claimed as a deduction to replace his 
capital, but the sums deducted formed part of the 
assessee’ s income and were not an “expenditure” so as 
to be a permissible allowance under section 12, sub- 
section (2). By section 4 “all income” under each of 
the heads mentioned in section 6 was taxable subject to 
the deductions specifically allowed. Section 12 does 
not provide for an allowance for depreciation of capital 
value. It is a well established principle under the 
English Income-tax Acts that even if sums are actually 
set aside for that purpose they still form part of the 
taxable income. In the matter of Gooptu Estates, Ltd. 

(1), referred to by the High Court, appears to recognize 
that no allowance could be made under section 12 for the 
wasting of an asset. 

(1) (1929) I. L. R., 57 Cal., 910 (917'. 
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1933 [Lord Edssell of Kjllowen: — ^Must not the 
Colons- “expenditnre” referred to in section 12, sub-section (2), 
r^^B- be made in the year of assessment?] 

^ Yes, each year is a self-contained period for the 
purpose of assessment ; Income-tax Commissioner y. 
GMtnavis (1). If the Board take that view, it is not 
now necessary to discuss further the other question 
which, however, is very important. 

The respondent did not appear. 

April, 28- The judgment of their Lordships was 
delivered by Lord Tomlin ; 

This is an appeal by the Commissioner of Income- 
tax of the Unit^ Provinces of Agra and Oudh from a 
judgment of the High Court of Judicature at Allahabad, 
dated the 10th of July, 1931, upon a reference of ques- 
tions made to the High Court hj the Commissioner of 
Income-tax imder section 66 of the Indian Income-tax 
Act, 1922. 

The question arises in this way : The assessee is a 
Hindu undivided family. The assessment in question 
was an assessment made for the year 1929-30. The 
assessee was assessed on an income of Es. 57,979. Of 
this Es. 14,425 were derived from property owned by the 
assessee and were assessed under section 9 of the Income- 
tax Act. The remainder, Es.43,554, were assessed 
under section 12 and were derived from the rents of 
buildings erected by the assessee upon land leased from 
the Agra Cantonment authority. 

The assessee appealed and his appeal was rejected by 
the Assistant Commissioner. He then applied under 
section 66 that certain questions of law alleged to arise 
should be referred to the High Court. 

The material facts are these : The assessee took a 
lease for twenty-hve years from the Agra Cantonment 
authority. It does not appear when that lease com- 
menced. Under the terms of the lease Be had fo erect 
(1) (1932) L.R., 59I.A.,m 
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certain permanent buildings which would become the 1933 
property of the lessors on the determination of the lease. 

He erected those buildings. As from the 1st of April, 

1928, he had a fresh lease of the same property for 
thirty years. It does not appear whether the second 
lease was taken at or before the expiration of the first Seigh 
lease. The second lease also contained covenants as to 
building similar to those in the first lease, but in fact, 
of course, the buildings had already been erected. 

Under the second lease the buildings would become the 
property of the lessors at the determination of the lease. 

The second lease also contained provisions under which 
the lessee had the right of renewal for two consecutive 
periods of thirty years. In the case of each renewal, it 
was open to the lessors to increase the rent by an amount 
not exceeding 50 per cent, of the rent for the preceding 
period. 

In those circumstances the Commissioner referred to 
the High Court three questions. The first w^as : 

“Where the assessee has taken land on a long lease, under 
which the land, together with the buildings thereon, will revert 
to the possession of the lessor on the expiry of the lease, has 
erected thereon masonry buildings and has received rents 
from lessees of the buildings, is the tax payable by the 
assessee in respect of the rents to be determined in accordance 
with section 9, or with section 10, or with section 12?” 

The second question was : 

“In the circumstances stated in question (1) is the assesses 
entitled, in accordance with section 12, to allowance for the 
expenditure incurred in the erection of the buildings?” 

The third question was : 

“Is the allowance receivable in the form of an annual 
deduction equal to the amount of the expenditure divided by 
the years of the term for which the assessee holds the land 
on lease?” 

The first of those questions was answered by the Court 
holding that the assessment should be made under 
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ia 33 section 12, which was, in fact, the section under which 
~ the Commissioner had proceeded. 

In regard to the second and third questions, the 
Court held that the assesses was entitled to a deduction 
from the rents in order to ascertain the taxable amount 
sjlvgh and that the deduction for the year of assessment should 
be one-thirtieth of the amount expended in erecting the 
buildings. 

The assesses has not appealed from the decision of the ■ 
Court that the assessment was properly made under 
section 12, but the Commissioner has appealed against 
the answers to the second and third questions by xirtue 
of which a deduction is to be allowed to the assesses. 

The assesses has not appeared before their Lordships’ 
Board. 

Now the relevant sections of the Act ar .- sections 3, 

4, 6, 9, 10 and 12. 

Section 3, which creates the charge, says : 

“Where any Act of the Indian Legislature enacts that 
income-tax shall be charged for any year at any rate or rates 
applicable to the total income of an assessee, tax at that rate 
or those rates shall be charged for that year in accordance 
with, and subject to the provisions of, this Act in respect of 
all income, profits and gains of the previous year of every 
individual, Hindu imdivided family, company, firm and other 
association of individuals.” 

Section 4, sub-section (1), is as follows : 

“Save aa hereinafter provided, this Act shall apply to all 
income, profits or gams, as described or comprised in section 
6, from whatever source derived, accruing or arising, or 
received in British India, or deemed under the provisions of 
this Act to accrue, or arise, or to be received in British 
India.” 

Then there are certain exceptions which need not be 
referred to, and section 6 provides: “Save as other- 
wise provided by this Act, the following heads of income, 
profits, and gains, shall be chargeable to income-tax in 
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the mamier hereinafter appearing, namely” — ^then there 
is a number of items of which the third is “Property”, comns- ~ 
the fourth is “Business” and the sixth is “Other o/ScoSs- 
sources”. 

Section 9 deals with the head “Property” and states : 

“The tax shall be payable by an assessee under the head swgh 
‘P roperty’ in respect of the bona fide annual value of 
property consisting of any buildings or lands appurtenant 
thereto of which he is the owner, other than such 
portions of such property as he may occupy for the 
purposes of his business, subject to the following 
allowances, namely” — then a number of allowances is 
set forth which may be made. 

Section 10 deals with “Business” and provides: 

“The tax shall be payable by an assessee under the head 
‘Business’ in respect of the profits or gains of any 
business carried on by him.” It also makes provision 
as to how those profits are to be calculated. 

Section 12 deals with “Other sources” and provides : 

“The tax shall be payable by an assessee under the head 
‘Other sources’ in respect of income, profits and gairis 
of every kind and from every source to which this Act 
applies (if not included under any of the preceding 
heads).” It is to be noted that section 12 docs not 
come into operation until the preceding heads are 
excluded. Then under sub-section (2) of section 12 it 
is provided : “Such income, profits and gains shall be 
computed after making allowance for any expenditure 
(not being in the nature of capital expenditure) incurred 
solely for the purpose of making or earning such income, 
profits or gains, provided that no allowance shall be 
made on account of any personal expenses of the 
assessee.” 

Now in the circumstances of this case and having 
regard to the course which the case has taken and the 
attitude of the respondents their Lordships feel themselves 
constrained to consider the matter upon the footing that 
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1933 section 12 is the proper section under which the assess- 
coMds- inent should be made, and accordingly they propose to 
deal with the matter upon that footing, but in so doing 
&eir Lordships must not be taken to be accepting the 
BilSAOT Kai view that in fact section 12 is the proper section, or 
smGu that section 9 is not applicable to this case. 

The question, therefore, is whether the allowance which 
the High Court have considered a permissible allowance 
is in fact justified by the terms of section 12. In their 
Lordships’ judgment it is not. Under section 12, sub- 
section (2), is specified what may be allowed as an 
“allowance for any expenditure (not being in the 
nature of capital expenditure) incurred solely for the 
purpose of making or earning such income, profits or 
gains, provided that no allowance shall be made on 
account of any personal expenses of the assessee.” In 
their Lordships’ view, on the true construction of that 
sub-section, the allowance for any expenditure incurred 
must be an allowance for expenditure incurred in the 
year in respect of which arise the income, profits and 
gains forming the basis of the assessment. Upon that 
footing, therefore, there can be no justification for 
deducting from the profits and gains something in 
respect of expenditure, whether it be regarded as capital 
expenditure or not, which occurred many years before. 

In those circumstances their Lordships are of opinion 
that upon the footing already indicated the respondent 
was not entitled to the deduction, and that the answers 
given to the second and third questions, the subject of 
this appeal, are wrong and should be reversed and the 
S'PP^al allowed accordingly. Their Lordships will 
humbly advise His Majesty to that effect. The respon- 
dents will pay the costs of the appeal. 

Solicitor for appellant ; Solicitor, InMa Office. 
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EEVISIONAL CEIMINAL 
Before Mr. Justice Bajpai 

1933 

E1N3EEEOE V, JVCAT-HXJEA AUD others* ^'ehrvaryf 10 

Criminal Procedure Code, sections 15, 16, 350A — Bench of 
Magistrates — Bench of three, with quorum of two — Trial 
begun before three, but heard throughout and decided by 
two — ’Validity. 

At the commencement of a trial all the three Magistrates 
constituting a Bench, of Honorary Magistrates were present, 
but at some of the subsequent hearings one of them was 
absent. The other two Magistrates were present at all the 
hearings and it was they who delivered the judgment. 

According to the rules framed by the District Magistrate 
under section 16 of the Criminal Procedure Code, two Magis- 
trates were to form a quorum, and the same two Magistrates 
must hear a particular case from start to finish and sign the 
judgment. Held, that the trial was valid. Chiteshwar Dube 
V. King-Emperor (1), distinguished. 

Mr . Gopalji Mehrotra, for the applicant. 

The Assistant Government Advocate (Dr. ikf. Wali- 
ullah), for the Crown. 

Bajpai, J, — The applicants before me were con- 
victed by a Bench of Honorary Magistrates at Jaunpur 
under sections 323 and 452 of the Indian Penal Code. 

Their convictions were affirmed in appeal by a Magis- 
trate of the first class with appellate powers. A revision 
filed by them before the Additional Sessions Judge of 
Jaunpur was also dismissed. In revision before me it 
is argued that the conviction is illegal, inasmuch as there 
was a defect in the constitution of the Bench. 

The facts are that there is a Bench of Honorary 
Magistrates at Jaunpur consisting of three members (1) 

Babu Sundari Prasad, (2) Babu Ijakshmi Shankar, and 
(3) Maulvi Muhammad Abbas Ehan. The present 
trial commenced before all the three Magistrates, but at 

’‘Cfeoinal Roto 737 of 1932, from an orderof M. B. Ahmad, Bsq-, 

Additic»al Sesac»s Jn<%e of Jaunpur, dated the 6th of jimo, 1932. 

(1) [1932] A. L. J., 42. 
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some of the subsequent hearings Maulvi Muhammad 
Ekpeeoh Abbas Klan was not present. . The other two Magis- 
Mactuejs trates, however, were present at all the hearings, 
including the first and the last, and it is these two 
]\Iagistrates who delivered the judgment. It is 
contended before me that inasmuch as the trial com- 
menced before three Magistrates the trial should have 
continued before the same three, and the fact that 
Maulvi Muhammad Abbas Khan was absent at some of 
the hearings and at the time of the delivery of judgment 
makes the trial invalid, and the judgment passed by the 
other two Magistrates is liable to be set aside. 

L'nder section 15 of the Code of Criminal Procedure 
the Local Government may direct any two or more 
Magistrates in any place outside the Presidency Towns 
to sit together as a Bench. In the present case the 
Local Government has directed three Magistrates at 
Jaunpur to constitute a Bench. It is absolutely neces- 
sary under section 15 that the Bench should consist of 
at least tw’o Magistrates and on that score there is no 
defect in the constitution of the Bench. Under section 
16 of the Code of Criminal Procedure the Local Gov- 
ernment may, or subject to the control of the Local 
Government the District Magistrate may, make rules 
for the guidance of Magistrates’ Benches. The District 
Magistrate of Jaunpur has framed certain rules under 
section 16 and the rule as supplied to me at the Bar runs 
as follows: “Two Magistrates shall form a quorum; 
and the same two Magistrates must hear a particular 
case from start to finish and sign the judgment, except 
when under section -SfiOA of the Code of Criminal Proce- 
dure there has been a change in the constitution of the 
Bench, for example, some particular Magistrate has 
ceased to work temporarily or permanently under proper 
orders. The position, therefore, is that in Jaunpur 
two Magistrates form the quorum of the Bench and 
under the rule just mentioned the same tw’^o must hear 
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a particular case from start to finisli and sign the judg- 

ment. In the present case, when the case was started empeeob 
there were three Magistrates and throughout the conduct iiiiECTA 
of the case there was a quorum of two and the judgment 
was delivered by those Magistrates only who were 
present throughout the case. I am, therefore, of the 
opinion that the trial is not irregular. It is, however, 
argued that the constitution of the Bench at the incep- 
tion of the trial was of three Magistrates and, therefore, 
this number became rigid and inflexible for all the sub- 
sequent hearings and, therefore, the fact that certain 
hearings took place before two of the Magistrates only 
and the fact that the judgment was delivered by two 
only makes the trial illegal. No authority has been cited 
for this proposition, but certain cases having an indirect 
bearing have been placed before me, from which it was 
argued that there has been a defect in the constitution 
of the Bench at some of the hearings and, therefore, I 
should order a re-trial. The strongest case on behalf of 
the applicants is the case of Emperor v. Mohidin (1). 

In this case a Bench of three Special Magistrates heard 
the prosecution evidence, but owing to the absence of 
one of the Magistrates later on the remaining two went 
on with the trial, heard the defence evidence and 
convicted and sentenced the accused. It was held that 
the trial was void, but this decision w-as arrived at by 
reason of rule 4 of the rules for the guidance of the 
Special Magistrates’ Bench there. That rule runs as 
follows: “If for any cause it is found necessary to 
adjourn the hearing of the case after ihe evidence has 
been partly taken, the trial must be completed before the 
same Magistrates who commenced it, or mq^st be held 
afresh before a different set of Magistrates. ’ ’ That case, 
therefore, has no application to the facts of the present 
case. Next, reliance was placed upon the case of 
Ghiteshwar Dube v. King-Emperor (2). I sent for the 
record of this case and from it I find that the Bench at 

(1) (1919) I. L.R.,44rBom., 400. (2) [1932] A. L. J., 42. 
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Ghazipur consisted of three Magistrates, (1) Pandit 
Paras Bam. (2) Pandit Lachhmi Narain, and (3) Maulvi 
Abdul Mughni. The last, however, was not present on 
several occasions when witnesses were examined, but 
he joined in signing the judgment. The trial was held 
to be invalid. I am in perfect agreement with this view. 
In that case, although two of the Magistrates who took 
part in the decision had heard the evidence throughout, 
it is impossible to say to what extent their opinion was 
influenced by the third Magistrate who had only heard 
a portion of the evidence. In the case before me the 
presence of Muhammad Abbas Khan was unnecessary, 
because the quorum consists of two Magistrates, and he 
was not a party to the judgment and, therefore, he did 
not in any way influence the opinion of the other two. 
The rule mentioned by me in the beginning of my 
judgment has in no way been offended- Section 350A, 
which has been added by the Amending Act XVIII of 
1923, also lends support to the view which I have taken. 
My opinion is also fortified by the following cases : 
Karuppana Nadan Y. Chairman, Madura Municipality 
(1), Venkaiarama Aiyar v. Saminatha Aiyar (2), and 
Khuda Baksh v. Emperor (3). There is no force in this 
revision and I dismiss it. 
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APPELLATE CEIMINAL 

Before Mr. Justice Young and Mr. Justice Bennet 

BMPEEOE V. PAUJDAE and others* 

Criminal Procedure Code, section 162 — Evidence Act (I of 
1872), section 27 — Statement by accused person to police 
officer — Part of statement relating to discovery of stolen 
articles — Admissibility in evidence — Criminal Procedure 
Code, sections 1(2) and 4(2) — Special law — Evidence Act 
not affected by Criminal Procedure Code, except where 
specifically provided. 

Section 162 of the Criminal Procedure Code, as amended 
by Act yVTTT of 1923, does not alter the provisions of sec- 
tion 27 of the Evidence Act; and a statement, or part of a 
statement, made by an accused person to a police officer which 
is admissible in evidence hj virtue of section 27 of the Evi- 
dence Act is not rendered inadmissible by the amended section 
162 of the Criminal Procedure Code. 

Section 162 is not intended to apply to statements made by 
accused persons, which are governed by section 164 and by 
sections 24 to 27 of the Evidence Act; there is, therefore, no 
contradiction between section 162 of the Criminal Procedure 
Code and section 27 of the Evidence Act. Further, by virtue 
of section 1(2) of the Criminal Procedure Code, any provision 
of the Evidence Act, which is a “special law” as defined by 
section 4 of the Code, cannot be affected by the Criminal 
Procedure Code in the absence of a specific provision to the 
contrary made in that Code; and there is no such specific pro- 
vision modifying or altering section 27 of the Evidence Act. 

The Government Advocate (Mr. Muhammad Ismail), 
for the Crown. 

Mr. Jawahir Lai, for the accused. 

Young and Bennet, JJ. : — This is an appeal by Gov- 
ernment against the acquittal of three doms Eaujdar, 
Sita, and Balli, of the offence of dacoity, and also the 
appeal of four persons who have been convicted of the 
offence of dacoity, Ishri Kurmi, Shiva Gobind Ahir, 

♦n rlrniTiA.1 Appeal Ko. 461 of 1932, by the lifxsal Govecmneait, from an order 
ci. H* P. VOTiia, Seaaons Jttdge of Gbazapur, dated tbe 23i:d of Pebroary, 
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- Damri Gond, and Dudlinath Dnsadh. These four persons 
have been sentenced to six years’ rigorous imprisonment 
by the Sessions Judge of Ghazipur. 

* ^ ^ m « 

Considerable argument was made over certain points 
of law which are not really very important for the purpo^ 
of this case, but as the matter has been argued before us 
we may state our findings on the points. As already 
noted, the pointing out of property by the doms is not, 
in our opinion, clearly proved, but the learned counsel, 
Mr. Jawahir Lai, argued on the supposition that if we 
were to accept the evidence of the Sub-Inspector on the 
point, this evidence would not be admissible. The 
evidence of Sub-Inspector Eafiullah Ehan is as follows : 
“Then Sita took us to the house of Jebodh and he asked 
Jebodh to hand over the clothes which he had given to 
him.’’ It was contended by learned counsel that this 
evidence was not admissible because of the provisions of 
section 162, Criminal Procedure Code. On the other 
hand, it was contended that the evidence was admissible 
under section 27 of the Indian Evidence Act which states 
as follows ; “Provided that, when any fact is deposed 
to as discovered in consequence of information received 
from a person accused of any offence, in the custody of 
a police officer, so much of such information, whether 
it amounts to a confession or not, as relates distinctly to 
the fact thereby discovered, may be proved.’’ There is 
no doubt that section 27 as it stands does cover evidence 
of this nature. This has been held by a Pull Bench of 
this Court in the case of Queen-Empress v. Bahu Lai (1) 
by a majority of four Judges against one. But the argu- 
ment of learned counsel is that subsequent to that Full 
Bench ruling the wording of section 162 of the Criminal 
Procedure Code has been altered and this section now 
runs as follows : Ho statement made by any person to 
a police officer in the course of an investigation under 

P) (1884) L L. R*, 6 All., 5(^. 
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this chapter shall, if reduced into writing, be signed by 
the person making it; nor shall any such statement or 
any record thereof, whether in a police diary or otherwise, 
or any part of such statement or record, be used for any 
purpose (save as hereinafter provided) at any inquiry or 
trial in respect of any o&nce under investigation at the 
time when such statement was made.” The argument 
of learned counsel is that under this section a “statement 
made by any person to a police officer” includes a state- 
ment by an accused person to a police officer, and that 
such a statement cannot be used for any purpose. There- 
fore he argues that a statement such as one under section 
27 of the Indian Evidence Act is now barred from being 
given in evidence if it is made to a police ofiicer, and he 
argues that the statement would only be admissible in 
evidence if it was given to a person other than a police 
officer. There are, in our opinion, two defects in the argu- 
ment of learned counsel for the defence. In the first 
place section 161 of the Criminal Procedure Code deals 
with the examination by a Sub-Inspector of any person 
supposed to be acquainted with the facts and circumstan- 
ces of a case. The next section, in our opinion, deals with 
the use of the statement made to the Sub-Inspector and 
it is not intended to include statements by accused per- 
sons. It is true that the words “no statement made by 
any person” are general and if they stood alone would 
include accused persons, but the statements of accused 
persons are governed by section 164 which follows, and 
there are also provisions in sections 24 — 27 of the Indian 
Evidence Act in regard to statements made by accused 
persons. Section 163 repeats certain provisions of sec- 
tion 24 of the Indian Evidence Act and section 164 makes 
provision for recording statements or confessions by 
witnesses or accused persons by a Magistrate. Now we 
have to consider whether in regard to statements made by 
accused persons the Criminal Procedure Code intended 
in section 162, as amended by Act XVIII of 1923, to 
alter the provisions of section 27 of the Indian Evidence 
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1933 consider that if the legislature had intended to 

ehmsbob alter the provisions of section 27 of the Indian Evidence 
eaotdas Act, the legislature would have repealed that section or 
amended it. We do not think it at all probable that the 
legislature would have proceeded to enact provisions in 
section 162 of the Criminal Procedure Code which would 
be contrary to what was laid down in section 27 of the 
Indian Evidence Act. Learned counsel on his view argues 
that there is a contradiction between the two sections, 
but if we read section 162 of the Criminal Procedure 
Code as not applying to the statements of accused persons 
there is no contradiction between the two sections. The 
first proviso in section 162 deals with the calling of a 
witness for the prosecution, and, further, section 162, 
sub-section (2) deals with the provision in section 32, 
clause (1) of the Indian Evidence Act which is a provi- 
sion relating to statements by a deceased person as to 
the cause of his death in cases in which the cause of the 
death comes into question. We note that in section 162 
there is a reference to two sections of the Indian Evidence 
Act, sections 145 and 32, clause (1). Therefore, in 
enacting section 162 of the Criminal Procedure Code the 
legislature had in mind the provisions of the Indian 
Evidence Act. 

But there is another quite separate ground which 
vitiates the argument of learned counsel; that is, that 
in sojtion 1, sub-section (2), Criminal Procedure Code 
it is provided: “but, in the absence of any specific 
provision to the contrary, nothing herein contained shall 
affect any special or Icwal law now in force, or any special 
jurisdiction or power conferred, or any special form of 
procedure prescribed, by any other law for the time being 
in force. Now a special law is defined in section 41 
of the Indian Penal Code as a law applicable to a parti- 
cular subject. The Indian Evidence Act, therefore, is 
such a special law, as it is a law specially applicable to 
the subject of evidence. Section 4, last paragraph, of 
the Criminal Procedure Code says: “All words and 
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expressions used herein and defined in the Indian Penal 
Code, and not hereinbefore defined, shall be deemed to Esepeeob 
have the meanings respectively attributed to them by Pawdae 
that Code.” Therefore the provision in the Criminal 
Procedure Code is that in the absence of a specific provi- 
sion to the contrary in the Criminal Procedure Code 
nothing in that Code shall affect anything in the Evidence 
Act. If, therefore, the legislature had desired to modify 
or alter the provisions of section 27 of the Indian 
Evidence Act by anything provided in section 162 of the 
Criminal Procedure Code, the legislature would have made 
a specific provision to that effect. There is no such 
specific provision to that effect, and, therefore, the conclu- 
sion is that the legislature did not intend to modify 
section 27 of the Indian Evidence Act by an 3 rthing provid- 
ed in section 162 of the Criminal Procedure Code. We 
are, therefore, of opinion that evidence of the nature 
stated is admissible in cases like the present. 

On the merits of this case we consider that Ishri, 

Shiva Gobind, and Damri have been properly convicted, 
as there is against them their own confession and 
evidence that they gave up property. Accordingly, we 
dismiss the appeals of Ishri, Shiva Gobind, and Damn 
and uphold the convictions and sentences passed upon 
them under section 395 of the Indian Penal Code. As 
regasds the appellant Dudhnath he did not make any 
confession and no property is shovm to have been 
produced by him or by any one on his behalf. He was 
identified by Mst. Sukharani only, but we have held 
that her identification evidence is of no weight. The 
mere fact that the complainant pointed out in court 
Dudhnath as having taken part in the dacoity is of no 
weight. There is also, no doubt, the fact that he was 
named in the three retracted confessions, but that alone 
is not sufficient for a conviction. Accordingly, we allow 
the appeal of Dudhnath and acquit him of the offence 
imder section 396 and set aside the sentence and direct 
that he be set at liberty. 
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1933 jjj regard to the appeal of the Local Government 
emieboe against the acquittals of Faujdar, Sita, and Balli we 
Fa-^ae consider that the evidence against them is not sufficient 
for conviction and we agree wdth the learned Sessions 
Judge on this point. Accordingly, we dismiss the appeals 
against these three persons and we direct that they be 
released forthwith. 

FULL BENCH 


1933 

February, 20 


Before Sir Lai Gopal Mukerji, Acting Chief Justice , Mn 
Justice King, Mr, Justice Niamat-uUah, Mr, Justice 
Bennet and Mr, Justice Iqhal Ahmad 

EAM SAEUP (Plaintiff) TOTI anb another 
(Defendants)'*' 

Stamp Act (II of 1899), section 5 and article 62(c) — Transfer 
by one deed of the interests secured by several bonds — Con- 
sideration a single sum without any apportionment — Stamp 
duty chargeable— Distinct matters’’ — General Clauses Act 
(X of 1897), section 13 — 'Whether applicable to Stamp Act, 
article 62(c). 

A person, who was the obligee of each of 29 bonds and 
mortgage deeds executed by different pei’sons in his favour , 
transferred his interest in all these bonds and mortgage deeds 
to another person by executing one instrument comprising 
them all; the consideration was one lump sum, without any 
specification or apportionment as between the several items. 
On the question of the proper stamp duty payable, — 

Held (Niamat-dllah and Benn^ JJ,, dissenting) that 
section 5 of the Stamp Act, dealing with instruments comr 
prising or relating to several distinct matters,, did not apply 
to the case, and that under article 62(c) of the Stamp Act, 
read with section 13 of the General Clauses Act, the stamp 
duty chargeable on the deed in question was Es.5. 

[Per NiAMAT-tJLLAH, J. :— Section 5 of the Stamp Act does 
not apply to the case; but under article 62(c) itself the proper 
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stamp duty payable is the sum of all the duties paid on the 
bonds and mortgage deeds, subject to the maximum of Bs.o 
for any one bond or deed. The application of section 13 of 
the General Clauses Act to give any other interpretation 
would lead to serious difficulties,] 

[Per Brnnet, J. : — Section 5, and article 62(c) , each applies 
io the case, with the same result, namely that the proper 
duty on the instrument in question is the aggregate of the 
amounts of duty payable on each of the 29 transfers contained 
in the instrument. The application of section 13 of the 
General Clauses Act would be repugnant to the subject. 
Where a schedule laying down a scale of charges does not 
expressly provide for the same charge to apply to a number 
of articles and to one only, the result should not be obtained 
by the introduction of a rule of interpretation that the 
singular includes the plural.] 

This was a reference under section 60 of the Stamp 
Act made by the Munsif of Pilibhit, through the District 
Judge of Bareilly, under the following circumstances. The 
plaintiff brought a suit in the court of the Munsif to 
recover a certain sum of money on foot of a bond which 
had been sold in his favour by the defendant No. 2, the 
defendant No. 1 being the executant of the bond. By 
this sale deed the plaintiff purchased not only the bond 
in suit but also 28 other bonds, all sold to him by the 
defendant No. 2. The sale consideration was Bs.2,425, 
although at the date of the sale the total amount due on 
the several bonds sold was a much larger sum. The sale 
deed bore a stamp duty of Es.5. The question arose whe- 
ther the duty was sufficient. The Munsif himself thought 
that the stamp of Es.6 might be sufficient; but not being 
free from doubt he consulted the Chief Inspector of Stamps 
and that officer was of opinion that the stamp duty should 
have been calculated by treating the sale deed as 29 sale 
deeds, — there being one sale deed for each of the 29 
bonds. He was further of opinion that section 5 of the 
Stamp Act applied and each bond should be treated as a 
“distinct matter”. 


1933 

Bam SABtrp 

V. 

Toti 
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Therenpon this reference was made, which was referred 
Ei.MSAsirp for decision to a Full Bench. 

Messrs. B. Malik and G. S. Pathak, for the plaintiff. 

Mr. Miihammai Ismail (Government Advocate), for 
the Crown. 

King, J. : — ^The instrument in question transferred 
the interests in 29 bonds. The consideration for the 
transfer was Es. 2,425, although the sum of the amounts 
due on the bonds was Es. 6,040-5-3. 

The point which we are asked to decide is whether the 
instrument should be held to be an instrument “com- 
prising or relating to several distinct matters’’, within 
the meaning of section 5 of the Indian Stamp Act, 1899. 
The learned Munsif who made the reference held that the 
instrument "was clearly a “transfer” within the meaning 
of article 62(c) which provides for the duty chargeable 
on an instrument of transfer of any interest secured by a 
bond. But he doubted whether under section 5 the 
instrument should be held to comprise or relate to 29 
“distinct matters” and therefore to be chargeable with 
the aggregate amount of the duties with which 29 instru- 
ments of transfer, each transferring the interest secured 
by one bond, would be chargeable. 

In my opinion, the provisions of section 5 do not apply. 
1 do not think the expression ‘ ‘distinct matters’ ’ in section 
5 can be held to mean or to include distinct items of pro- 
|)erty. Take the case of a sale deed transferring two 
houses and a grove of 50 trees for a consideration of 
Es. 5,000. Such an instrument is a “conveyance” as 
defined in section 2(10). Under article 23 the duty is 
chargeable according to the amount of the consideration 
for the conveyance. The consideration being Es.5,000, 
the duty is readily ascertainable from the scale set forth 
in article 23. Now if it is held that section 5 is applic- 
able to such an instrument on the ground that it relates 
k) several distinct items of property, and, therefore, to 
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several “distinct matters”, then it would be chargeable 
with the aggregate amount of duties chargeable on 52 
instruments, i.e. one instrument for each house and one 
for each tree. Although the parties might have agreed 
to a lump sum as consideration for the sale of the whole 
lot of property, it would be necessary for them to put some 
arbitrary valuation upon each item in order that the 
aggregate amount of duties might be ascertained. Such 
a procedure seems not merely vexatious but contrary to 
the language of the statute. Article 23 requires the duty 
to be charged on the amount of consideration for the con- 
veyance and not on the amount of consideration for each 
item of property included in the conveyance. Even if 
the details of the consideration were set forth, by specify- 
ing the price of each item of property, I do not think that 
the position would be altered. For the purpose of charg- 
ing duty we have to look to the total consideration for the 
conveyance and not to the items included in the total. 
Similar principles are applicable toifan instrument of 
transfer (article 62). 

In my opinion the expression “distinct matters” is 
equivalent to distinct transactions. One transaction may 
comprise or relate to one hundred distinct items of pro- 
perty. Bat if it is one transaction then section 6 will not 
apply. In the case before us, there was one transaction 
transferring 29 bonds for a consideration of Es.2,425 and 
I do not think any distinction can be made, from the 
point of view of interpreting section 5, between actionable 
claims and other classes of property. No authority has 
been shown to us in support of the view that section 5 
is applicable to an instrument such as the one in question- 
The Chief Inspector of Stamps states that the Boards of 
Eevenue in the United Provinces and Madras have taken 
that view, but no decisions by these authorities have beei> 
shown to us, so we are unable to take their reasoning into 
consideration. 

If there is any judicial authority for the proposition 
that a sale deed comprising several items of property 
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1933 should be held to comprise several “distinct matters” 

Ram sabct within the meaning of section 5, it is inconceivable that 
Toil no such authority can be cited, as such sale deeds are 
very frequently executed. For the above reasons I hold 
King 3 sectiou 5 docs not apply to the instrument in .■ « 
question. 

A further point has been raised in arguments before , i 

us. It is suggested that article 62(c) applies only to 
an instrument transferring the interest secured by one 
bond, and that an instrument transferring the interests 
secured by two or more bonds would be a “conveyance” 
governed by article 23. I regret that I am unable to 
concur in this view. 

Article 62(c) enacts that the proper stamp duty on an 
instrument of transfer “of any interest secured by a 
bond, if the duty on such bond does not exceed Es.5” 
shall be “the duty with which such bond is chargeable, i 

, and in any other ’ease” shall be “Es.6”. The article | 

speaks of “a bond”. We are admittedly bound to follow 
the well known rule of interpretation embodied in section 
13 of the General Clauses Act, 1897, i.e. that words in | 

‘ the singular shall include the plural, unless there is any- 

i; l-hing repugnant in the subject or context. So, we must 

I apply the rule to bonds (in the plural) unless there is any 

such repugnancy. I cannot see any such repugnancy, t I 

as it seems to me that the words can be read in the plural | 

vdthout difficulty, thus: ‘The proper stamp duty on a j 

transfer of any interests secured by bonds shall be the ; 

duties with which such bonds are chargeable, if the duties 
on such bonds do not exceed Es.5, and shall be Es.5 
in any other case.’ It is argued that the expression “the 
duties would be meaningless unless we add some words 
such as the sum total of the duties” or “the aggregate I 

amount of the duties”. R is true that the expression, J 

the duties” , would have to be understood as meaning 
the siiwx oj the duties, but I think the extra words can j > 

be tacitly understood without being expressed. I j 
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The language of article 62(a) may be referred te by 
u'ay of example. This lays down that the proper stamp EA-MSintre 
duty oii a transfer of shares (plural) shall be one-half of Tom 
the duty payable on a conveyance (No. 23) for a considera- 
tion equal to the value of the share (singular). Now in j 
this case it is beyond controversy that the word “share”, 
in the second column, must be construed as including 
the plural, because the plural “shares” is used in the 
first column. So, it is absolutely necessary to read the 
last words in the second column as ‘ ‘equal to the values 
of the shares”. Is this expression meaningless? 1 
think not. In my opinion it means ‘equal to the sum 
•of the values of the shares, or the aggregate amount of 
the values of the shares’, and it can readily be understood 
in that sense without any extra words being expressly 
added. Similarly, in article 62(c) I see no difficulty in 
understanding the expression “the duties” as meaning 
the sum of the duties, without any extra words being 
expressly added. It is a fundamental principle of the 
interpretation of a statute that one should, if possible, 
make sense of it and should not reject any expression as 
meaningless , — “ut res magis valeat quam pereat”. 

In article 62(c) I think there is no real difficulty in 
applying the rule to two or more bonds as well as to one 
bond. Neither the learned Munsif nor the Chief Inspector 
of Stamps seem to have felt any such difficulty. They 
assumed that article 62(c) was applicable, although 29 
bonds were transferred by one sale deed. 

If it is held that article 62(c) applies only to the transfer 
of one bond, and if it is further held that section 5 does 
not apply to this case, then 1 think it follows that the 
instrument under consideration must be treated as a 
■“conveyance” under article 23. To hold that an instru- 
ment transferring one bond is a “transfer” (article 62) 
and that an instrument transferring two bonds is a 
^‘conveyance” (article 23) involves such a strange and 
apparently illogical system of classification that I should 
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be reluctant to impute any such intention to the legis- 
baic Sijtup I a tu re . 

V, 

Ton statute has fixed a maximum duty of 

Es.5 on an instrument transferring any number of bonds 
King, J. of any Talue does not seem to me to involve any impossible 
or improbable assumption. It is clear that a maximum 
duty of Es.5 is fixed on an instrument transferring one 
])ond. If no distinction is made as regards duty between 
the transfer of a bond securing Es. 1,000 and the transfer 
of a bond securing a lakh of rupees, I fail to see v/hy there 
should necessarily be any distinction as regards duty 
between a transfer of two bonds securing a total sum of 
Es.1,000 and a transfer of two bonds securing a total of a 
lakh of rupees. 

Eor the above reason I regret that I cannot accept the 
view that the word “bond” in article 62(c) must be read 
only in the singular and not in the plural. I agree with 
the learned Munsif that article 62(c) applies to the 
instrument. 

Putting the case at its lowest, there is at least some 
doubt whether article 62(c) does not apply, and the benefit 
of doubt in a fiscal statute must be given to the subject. 

Niamat-tjllah, J. This is a reference under section 
60, Stamp Act, 11 of ,1899. The case is one in ■which an 
obligee under about twenty-nine simple money bonds and 
mortgage deeds has transferred his rights for one lump 
as consideration -without specifying the considera- 
tion in. respect of any one of them. 

The relevant provisions of the Stamp Act to be con- 
sidered are section 5 and article 62(c). Section 5 runs 
as follows : Any instrument comprising or relating to 
several distinct inatters shall be chargeable with the 
aggregate amount of the duties with which separate 

instruments, each comprising or relating to one of such 
matters, would be chargeable under this Act.” 
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The part of article 62 which is relevant for the pur- 
poses of this case is as follows : 


Description of instrument 

Proper stamp duty 

Transfer (whether with or without con- 
sideration) — 

^ 3|e 4e ^ 


(c) of any interest secured by a bond, 
mortgage deed or policy of insurance— 

(i) if the duty on such bond, mortgage 
d^d or policy does not exceed Sve 
rupees; 

(ii) in any other case . . 

The duty with which such bond, 
mortgage deed or policy of 
insurance is chargeable. 

Five rupees. 


It is contended on behalf of the Crown that the 
instrument of transfer in the present case comprises 
“several distinct matters” within the meaning of sec- 
tion 5 and that consequently it is chargeable with the 
aggregate amount of duties payable on transfer of each 
of the bonds and deeds by a separate instrument. The 
article said to be applicable is 62(c) quoted above. I 
do not think that the deed of transfer in question 
before us comprises several distinct matters. The 
word “matter” signifies, in this connection, one trans- 
action or bargain. To determine whether an instru-, 
ment comprises one matter or more it is essential to find 
whether the parties negotiated for all the objects trans- 
fened as one unit. An important test is whether one 
lump sum was settled as the consideration for all the 
obJefUs transferred by one to the other, no separate con- 
sideration for each object being part of the bargain, 
ihough the estimated value of each might have entered 
info the calculation of the consideration finally agreo't 
on. The above test is fully satisfied in the present 
case. The deed mentions one lump sum as the price 
of the executant’s rights under all the deeds. There 
is nothing to suggest that each deed was the subject 
of a separate bargain. Another test which may be 
applied as a rough and ready way of a.< 3 cerlaiuing 
whether a document embodies several “distinct 
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matters” is to find whetlier separate deeds can be exe- 
ramSabbp .;uted in respecl; of each of the alleged “matters” 
Ton without interfering with the terms of the agreement 
between the parties. Judged by this test the iiistrn- 
Niamat. questiou caunot he regarded as embodying 

several distinct matters. For these reasons I hold 
that section 5 doe« not apply. 

The next question is whether under article 62(c) nj 
more than the maximum duty of Es.-5 is payable even 
though numerous interests under various bonds and 
mortgage deeds have been transferred. It is contend- 
ed that under section 13, General Clauses Act, singular 
includes plural and that, therefore, the same duty, 
subject to a maximum of Es.5, is payable. It is 
argued that all singular nouns occurring in the article 
should, for the purposes of this case, be read as plural 
and as the “duties” on the bonds and mortgage deeds 
exceed Es.5, no more than that sum is payable on the 
instrument in question. This construction necessitates 
the introduction of the word “aggregate” before 

I i “duties”. This objection is not, however, as serious 

as the one to be presently mentioned, whi-ch may not 
arise in the case before us, but will have to be sur- 
mounted if the singulars in the article are to be read as 
plurals. It so hapnens that in this case the aggregate 
duties on all the bonds amounts to more than Es.5, 

I Xet us take a case in which interests under three bonds 
and mortgage deeds are transferred and the duties paid 
I on such bonds and deeds are of Es.2, 1-8, and 1 respec- 

I so that the aggTegate does not exceed Es.5. In 

such a case, according to the second column of the 

I article, the duty is determined by “die duty with which 

stich bond, m^toaae deed, or 'policy of insuranGe is 
chargeable’. Which bond or deed are we to take as 
supplving the determining factor? It is as arbitrary 
to take the highest, that is Es.2, as the lowest, that is 
Ee.l, or the aggr^ate, that is Es.4-8, any of which 
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alternatives makes it indispensable that some more ^933 
words should be read into the article. To my mind eamSas-ui' 
the words “a bond, mortgage deed, or a policy of insui- Toia 
ance”, in the context in which they occur and coupled 
with the words “such bond etc.”, exclude the hypothe- 
sis that singular in this article includes plural. vOaKJ. 


The first column of the first schedule of the Stamp 
Act is headed as “Description of instrument” and the 
second prescribes a duty with reference to the descrip- 
tion thereof. The word “instrument” is defined in section 
2(14) to include “every document by which any right or 
liability is, or purports to be, created, transferred, 
limited, extended, extinguished, or recorded”. If by 
an instrument a distinct right is transferred it should 
he described for the purpose of stamp duty as an instru- 
ment of transfer of such right. It may also be an 
instrument of transfer of another distinct right and to 
that extent it is another instrument- Where, as in 
this case, the instrument conveys several distinct 
Tights, some under bonds and tome under mortgage 
deeds, executed by different persons, it cannot be cor- 
rectly and exhaustively described without reference to 
the transfer of each of such rights. In my opinion 
the instrument before us should be described as the in- 
strument of transfer of the interest secured by bond A 
executed by X: also as an instrument of transfer of the 
interest secured by bond B executed by Y; also as an 
instrument of sransfer of the interest secured by the mort- 
gage deed C executed by Z; and so on. This being so, the 
stamp duty should be paid as if there were so many 
instruments as the number of interests transferred 
thereunder, though they are to be found within the four 
•comers of one paper seemingly embodying only one 
insframent. Consideration is not a material element 
in determining the duty payable under article 62, and, 
therefore, one “distinct matter” referred to in section 
'5 may iindude several transfers all of which were made 
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in one and the same bargain or transaction, the consi- 
eamSaeot deration beings one and entire for all. 

In the view I take, the stamp duty should be the- 
aggregate amount of duties paid on the bonds and deeds 
nnder which have been transferred, subject to 
a maximum of Ks.5 in case of each bond or deed. In 
other words, the duty payable is the sum of all the- 
duties paid on such bonds and deeds, provided that 
where the duty paid on any one bond or deed exceeds Es.S- 
it shall be taken to be only Es.5. 

Bennet, J. In this reference the plaintiff arguesi 
that the article applicable is 62(c) (ii) of the Stamp 
Act, schedule I. Article 62(c) deals with “the trans- 
fer of any interest secured by a bond, mortgage deed, or 
policy of insurance”. The present case is one of the 
transfer of the interest secured by bonds and mortgage* 
deeds. Hence the article is applicable. Article 23 
does not apply because it relates to a conveyance “not 
being a transfer charged or exempted under (Ho. 62)” 
and the present case does come under article 62. 

The next point is the main contention, — ^the method 
of applying article 62. Plaintiff contends that section 
13 of the General Clauses Act, Act X of 1897, should' 
be applied and the words in the singular should include- 
the plural, so that article 62(c) will include “the trans- 
fer of any interests secured by bonds, mortgage- 
deeds ^ "We have to see whether there i& 

anything repugnant in the context or not. Article- 
62(c) (i) will then read : 



Proper stamp duty 

if tbe on soch bonds, moriga^ye 

d®©d8 . - - dont^exceedfiverupe^. ^ 

tbe duties with wbicb such bonds, 
mortgage deeds . . . are 
chargeable. 


* — Bransierrtju 

in the present deed of transfer. If each bond or deed' 
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were originally stamped witli Rs.4, the duties on such 1933 
bonds or deeds would not exceed Rs.5. But the duties Raji Sjjarp 
with which such bonds are chargeable would be Es.4 toti 
x29, that is, Es.116. 

If, however, the duty on each bond or deed is Es.5 j 
or more, the case would come under article 62(a) (ii) and 
the duty, according to the plaintiff, would be only Es.5. 

The theory, therefore, leads to an absurd conclusion. To 
avoid such a conclusion, it would be necessary not merely 
to read the singular as the plural, but to introduce some 
words specifying that the duties should be added toge- 
ther, and the aggregate considered, to see whether (i) or 
(ii) should be applied. But section IS of the General 
Clauses Act doe's not make such a provision, and it 
seems strange that the Stamp Act should have omitted 
to specify that this was intended. Even if we add the 
duties together, a further difficulty arises from the 
example given by Niamat-ullah, J., of what vvould 
be the proper stamp duty for the transfer of three bonds 
■of Ee.l, Ee.1-8, and Es.2. 

Another point to be noted is that article 62 does 
refer to other transfers which are clearly to be taken 
in the singular; in (a) the shares in an incorporated 
company cannot be taken to cover transfers of shares 
in more companies than one, because the deed of trans- 
fer has to be filed in the office of the company perma- 
nently. Similarly, in the case of (5), debentures. Both 
(d) and (e) refer to property held under one title, either 
as Administrator-General or as Trustee. The four 
classes of exemptions all refer to single transfers of 
single articles as the transfers are by endorsement. 

When (a), (5), (<f), (a), and the four exceptions 
refer to the singular in cases where the plural cannot be 
applied, it does not appear logical to apply the plural 
to the singular words in (a). 

In this connection I may observe that reliance has 
been placed on the occurience of the word “shares” in 
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mz the first eoltunn of article 62{a) and “share” in the 
EiM Sabot Recond coiumn, and it is argued that the word “share” 
T^ must be construed as including the plural, and if tiii® 
is done in 62(a) it must be doue in 62(c). 


Benmif J, 


Let us examine the matter in the light of provi- 
sions in previous Stamp Acts. In Act X of 1862 the 
provision was : 

28. Conveyance or transfer of a share of a 
Banking Corporation or Joint-Stock Company, 
whether by deed or endorsement, when the market 
value of the share transferred does not exceed lOO 
rupees per share. 

4 annas. 

When it exceeds lOO rupees and does not exceed 
^ rupees. 

8 annas. 

etc. 

etc. 

In Act I of 1879 the provision was : 

60. Transfer — 

One quarter of the duty 

(a) Of shares in a Company or Association j 

payable on a con- 
veyance (No. 21). 

In Act II of 1899, the present Stamp Act : 

62, Transfer — 

(One-half) of the duty 

(a) Of shares in an incorporated company or 

payable on a con- 

other body corporate ; 

veyance (No. 23) for 
a consideiration equal 
to the value of the 
share. 


In view of the different forms of expression in these 
Acts when dealing with the transfer of shares I think 
that the use of the word “share” in the present Act 
is merely a grammatical error for “shares” and it does 
not seem a case in which it is necessary to invoke the 
assistance of section 13 of the General Clauses Act. 

So far I have been considering the context of article 
62(c). 

The General Clauses Act, section 13, states that the 
rule cannot be applied “if there is anything 
repugnant in the subject or context’ ’ . I now proceed 
to consider whether there is anything repugnant in 
the subject- The subject of the schedule of the Stamp 




Act is the amount of duty to be charged on every instru- isss 
ment mentioned in it, as laid down by section 3 of the "bamSaet:^ 
Act. It appears to me to be a subject which is Ton 
repugnant to the application of the rule that the 
singular should include the plural. A similar subject j 

is the duty imposed by a Customs schedule. No one 
would apply to a Customs Officer to reduce a customs 
duty on the ground that the singular should include 
the plural. 

I consider that these schedules should be treated with 
mathematical precision and that a rule that the singu- 
lar should include the plural is out of place in the 
interpretation of these schedules- It would have been 
quite easy for the article 62(c) to have been expressed 
thus, if it was intended to cover the case of the plain- 
tiff : “(c) of any interest secured by a bond, mortgage 
deed, or policy of insurance, or by several of such 
instruments . . "V^Tiere a schedule laying down 

a scale of charges does not expressly provide for the 
same charge to apply to a number of articles and to one 
article, I consider that the result should not be obtained 
by the introduction of a rule of interpretation that the 
singular includes the plural. 

The second matter in controversy is the meaning to 
be attached to the three words “several distinct 
matters” in section 5 of the Stamp Act, Act II of 
1899. This section is identical with the first para- 
graph of section 7 of Act I of 1879, the second para- 
graph corresponding to the present section 6. I now 
proceed to examine some rulings on the point. In the 
Reference under Stamp A ct, section 57 (1) it was 
held ; “The transaction or matter to which the instru- 
ment in question relates is single and indivisible and 
cannot be treated as relating to two distinct matters 
vuthin the meaning of section 5 of the Stamp Act. The 

(1) ( 1901 ) T.n.B., 25MBd.,3(6). 
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17 . 

Toti 


Benmij J. 


instrument contains only one contract, a demise; the 
Ram sabct Option of renewal of the lease is ancillary to it and 
forms part of the consideration for entering into the 
lease. ... In Referred Case No. 1 of 1876 
(1) on a reference by the Board of Eeyenue, it was 
held that a conveyance with the usual covenant for 
title cannot be construed as constituting an indemnity 
bond, so as to render the document liable to stamp 
duty as an indemnity bond in addition to the stamp duty 
to which it is liable as a conveyance. It was there held 
that an instrument can be regarded as falling under 
two distinct categories, each requiring a separate 
stamp, only where there is wHat is called a ‘distinct 
consideration’ for each and not where there is a unity 
of consideration as in the present case. ’ ’ 

This shows that in each of these documents there was 
a main contract and a subsidiary or ancillary contract 
which formed part of the consideration for one party. 
In the present case none of the 29 transfers 
is subsidiary or ancillary to another, and although the 
consideration is expressed as a lump sum of money it 
would be possible for the parties to assign part of it 
to each transfer, and doubtless they did make some 
such calculation in arriving at the sum total. 

In Ex parte Hill (2) there was an arrangement 
which was partly a lease and partly a usufructuary 
mortgage. On page 259 it was held : “It seems clear 
to us that, under these circumstances, the loan is the 
consideration for the lease and the lease is the consi- 
deration for the loan; and that neither part of the 
arrangement would have been complete without the 
other. We, therefore, think it impossible to say that 
the instrument relates to two distinct matters within 
the meaning of the first clause of section 7 of the 
"General Stamp Act. That clause, in our opinion, 

(1) (1876) I. L. B, I Mii, 133. (2) (1831) I. n. R., 8 Cal., 254. 
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relates only to transactions so distinct in their nature isss 
as to be capable of being carried out by two or more bamSaetip 
instruments instead of one, whereas here the contract Toil 
is essentially one transaction.” This lays down the 

Whether the transactions can be carried out by senmt,j. 
two or more instruments instead of one. In the 
present case the 29 transfers could be carried out by 
29 instruments, assigning to each instrument its part 
of the total consideration, or merely by a reference to 
the fact that a lump consideration was paid. 

In my opinion the mere fact that the parties are the 
same does not prevent an instrument from referring to 
two distinct matters. Nor does the adding up of items 
of money consideration have such an effect . 

This ruling in Ex parte Hill has been referred to 
with approval in the Reference under Act I of 1879 
(1). This was a case of a lease with hypothecation 
of property to secure payment of the rent. It was 
held : “As to the second question, in our opinion the 
document in question cannot be regarded as an instru- 
ment comprising or relating to several distinct matters. 

The matter to which the instrument relates was the 
terms upon which the lessors let the land and the 
lessees took the holding. The mortgage was not a 
distinct matter from the lease. It was as much the 
matter of the lease as an ordinary covenant to pay 
would be part of the matter of the lease. We are 
consequently of opinion that paragraph 2 of section 7 
of Act No. I of 1879 applies to this case. We are 
fortified in this opinion by the decision of the Calcutta 
High Court in Ex parte Hill.’’ 

These rulings show that matters may be distinct 
where (a) A number of persons with different interests 
make unconnected agreements with a third party, such 
as the transfer of some of their separate interests : 

Reference under Stamp A ct (2) : (h) Two parties make 

(1) (1894) I. L. R., 17 AIL, 56{37V (2) (1900) I. L. E., 24 Mad., 176. 

35 AD 
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1933 agreements wMcli are not connected. -Amd the 
BamSakop be applied is whether the transactions can be carried 
Toil out by two or more instruments instead of one. 

, I may refer to an analogy which was introduced into 
j ai^ument in regard to this test. It was said that in 
the present instrument the 29 bonds and mortgage deeds 
should not form the subject of 29 deeds of transfer any- 
more than a transfer of 29 trees, houses, etc., should 
be split up. But the analogy is misleading, for the 
trees, houses, etc., all come under the heading of 
immovable property owned by the transferor. 1, the 
owner of any number of items of immovable property, 
may execute a single conveyance for transfer of his 
interest. When an owner acquiires new immovab!le 
property, it merges in his estate. The new property 
was, perhaps, derived from a vendor who had a different 
title from previous vendors to A, and to this extent 
there is a difference. But A is the owner of all his 
immovable property and from this point of view the 
property is homogeneous. The case of an owner of a 
number of bonds and simple mortgages is different. 

He is, no doubt, the owner of all the rights in these 
documents. But his rights would have to be enforced 
in separate suits, and he is not the ovmer of tangible ? 
immovable property within the meaning of section 54, 
Transfer of Property Act. A bond is an “actionable 
claim” as defined by section 3 of the Transfer of Pro- 
perty Act, and section 130 states that the transfer of 
an actionable claim shall be by an instrument in writing. 

And the transfer of the rights under a simple mortgage, 
being intangible immovable property, must also be by a 
written instrument. The Stamp Act provides in article 
62(c) for stamp duty on the transfer of a bond and the 
: -transfer of a mortgage deed . The Act takes a bond as a unit 
and a mortgage deed as a unit. The Act, therefore, 
deals with a bond and a mortgage deed as separate 
mife for the purposes of transfer. As article '62(c) 

!' ' ■ ■ ' " , ■ ' ■ ^ 

'i . ^ . 
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^provides for the transfer of a bond, there is a distinct 
provision in the schedule for that matter, and the trans- raji saect 
ier of several bonds would be “several distinct toh 
matters”. There is no provision in the schedule for 
the transfer of several bonds. But there is provision „ , . 

ior the transfer of any number of items of property, sncH 
as houses or trees, and so the analogy from items of 
property is misleading. jN'o doubt each bond is an 
item of property; but it is also a matter for which 
distinct and separate provision is made in the schedule 
for its transfer as a single unit, and this is not true of 
.a house or a tree- That is, there is an article which 
j-efers to the transfer of “a bond” but no article which 
Tefers to the transfer of “a house” or “a, tree”. They 
come under the term “property” which comes into the 
definition of “conveyance” in section 2(10). As 
regards the argument that “several distinct transac- 
tions” is the correct meaning of “several distinct' 
matters” in section 5, I would point out that section 4 
uses the word “transaction” for the case of several 
•instruments employed for completing one transaction. 

The provision is that only the- principal instrument 
shall be charged with the duty. Ha-^ng used the word 
'“transaction” in section 4, when the Act comes to sec- 
tion 5, if the meaning is ‘any instrument comprising 
•or relating to several distinct transactions’ why is the 
word “transactions” not used? Why is there a change to 
the word “matters”? Is it not because the instrument 
"being executed at one time could always be considered 
as one transaction? There must be some further idea 
do make the instrument chargeable with the duties of 
•several instruments. "What is this further ideal Is 
not the simplest solution of this problem that the 
'jnstrument to be charged with several duties is an 
Instrument which" has something in it which would 
bring it several times under some duty in "the schedule? 

"Does not the present instrument come 29 
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1933 times under article 62(c)(ii)? Does not this^ amount 
tuth Rautt? to “several distinct matters” in the sense that each 
ToTi matter has a distinct provision for itself in the- 
schedule? On this view section 6 and article 62(c) 
r harmonise and each applies with the same result to the 
instrunient in question. 

I niRy note one further point. In argument the" 
learned counsel for the plaintiff referred to the cases- 
of Doe d. Croft v. Tidhury (1), Wills v. Bridge (2), and 
some other old English rulings. It was pointed out in 
Reference under Stamp Act (3), at pages 183 and 184 
that these cases were decided under a Statute of Anne 
where the language was quite different from 33 and 34 
Viet., Cap. 97, and the Indian Stamp Acts. 

Eor the reasons I have given I agree with the opinion 
of Niamat-tillah, J., that the stamp duty on the 
instrument in question should be the aggregate of the 
amounts of duty payable under article 62(c) on each 
of the 29 transfers contained in the instrument. 

Iqbal Ahmad, J. I agree with the judgment that 
has been delivered by my brother King, J., and for the 
reasons assigned by him I hold 

(1) That the case does not come within the pur- 
• view of section 5 of the Stamp Act, and. 

(2) That the proper stamp duty on the deed in 
question was a sum of Ils.5. 

Mueerji, A. C. j.’: — ^T his Stamp Reference came on 
a former occasion before myself and two Hon ble Judges. 
As it was found that three distinct views were taken by 
the three members, of the Court, a larger Bench was 
constituted by the addition of two more Hon’ble Judges. 

The result, however, has not proved to be as satisfacto^ 

as was hoped, for there is stiU no, clear majority in 
respect of any. particular view. 

aH1854) 14C.B., 304. ■ (2) (1849) 18 L. L, ExoTi., 384. . 
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As no useful' purpose is likely to be served by further _ 
enlarging the Bench, I have thought it fit to modify my eamSabttp 
views so that there may be a clear majority on one view. toti 
The fact that there has been so much difference of 
opinion shows that the Stamp Act on the point in ques- 
tion is capable of various interpretations. I think I a . o . j . 
may accept that interpretation which is for the benefit 
of the subject, the Act being purely a fiscal one. 

In modification, therefore, of my opinion expressed 
formerly I hold that section 13 of the General Clauses 
Act can be made applicable to article 62 of the Stamp 
Act, as held by two of my brothers, and that, therefore, 
the stamp duty payable in this particular case will be 
Es-5 and no more. 

By the Cotjet : — The opinion of the majority of the 
members of the Court is that section 6 of the Stamp Act 
does not apply to the case, and that under article 62, 
read with section 13 of the General Clauses Act, the 
stamp duty chargeable on the deed in question is Es.5. 

APPELLATE CRTL 

Before Sir Shah Muhammad Sulaiman, Chief Justice, 
and Justice Sir Lai Gopal Muherji 
BACHAULT (Plaintipp) v. UDAI SINGH and another ^ 1933 

' -i February, 2^ 

(Dependants)* 

Pre-emption — Customary law — -Preferential rights — Kumaun 
customs — “Kinsman” whether includes kinswoman — 

Married girl is not a kinswoman of her father’s family — 

'“Relative of vendor within the third degree” — Such rela- 
tionship with vendor’s husband not sufficient. 

A Hindu widow in Kumaun sold the property inherited 
from her husband, and a suit for pre-emption was brought 
by a married daughter of the brother of the vendor’s hus- 
band. According to the customary law of pre-emption in the 
Kumaun Division, as recorded in Stowell’s Land Tenure of 

♦Second Appeal No. 1400 of 1931, from a decree of A. HamAtcm, district 
Judge of Kumaun, dated the 25th of August, 1931, revearsing a decree of Jwala 
Prasad, Subordinate Judge of Garhwal, dated the 3rd of July, 19^. 
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1933 Kpmaan Division, a “kinsman” of the vendor, and a “rela- 
TttmrtTTTT tive of the vendor within the third degree”, have preferentiaf 
ETdai'se.-gh plaintiff claimed to be entitled to pre-empt onr 

either ground. Held, that (1) apart from the question whe- 
ther .the word “kinsman” did or did not include a kins- 
woman, it was clear that the plaintiff by her marriage had 
gone out of the family and ceased to be a kinswoman of the- 
vendor; and (2) that the plaintiff and the vendor not having; 
descended from a common ancestor, the plaintiff could not 
come under the category of a relative of the vendor within the- 
third degree. The plaintiff was, no doubt, a relative withia 
the third degree of the vendor’s husband, but that did not 
satisfy the condition. 

Mr. Basudeva Mukerji, for the appellant. 

Miss L. W. Clarke, for the respondents. 

SuLAiMAN, 0. J., and Mtjkerji, J- : — This is a plain- 
tiff’s appeal arising out of a suit for pre-emption ia 
Kumaun. The Pre-emption Act does not apply, but the- 
suit was brought on the basis of the customary law. 

Jawaru and Badru were two brothers, after whom 
their widows, Mst. Pauli and Mst. Katgi, got possession 
of the estate, half and half- It is assumed that they 
were in separate possession of these half shares. Mst. 
Katgi sold her half share on the 4th of November, 1929, 
to Udai Singh and others, and the present suit was 
instituted in the first instance by Mst. Pauli for pre-emp- 
tion of the same. An objection was taken in the written 
statement that Mst. Pauli had lost all interest because 
of a gift made by her in favour of her daughter Mst. 
Bachauli. An application was promptly filed that the 
name of Mst. Bachauli should be substituted in place 
of Mst. Pauli and that Mst .Pauli should be allowed to 
act as the next friend of her daughter. This application 
was allowed. The lower appellate court has remarked' 
liat this procedure was somewhat irregular, but inas- 
much as the name of Mst. Bachauli was substituted' 
before the expiry of the period of limitation the 
irregularity cannot be fatal to the suit. 
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The suit was decreed by the first court holding that 
Mst. Bachauli was a “kinsman” of Mst- Katgi and Bioaim 
therefore had a preferential claim. The court also held udaiSesgh 
that she was a relative of the vendor within the third 
degree. On appeal the learned Judge has come to a 
contrary conclusion. He has held that the plaintiff 
could not he regarded as a relative of the vendor within 
the third degree because she was a female and not a male^ 
and although he was of opinion that she was within the-, 
third degree. It seems to us that inasmuch as it is 
admitted in the plaint that Mst. Bachauli is married, 
although her husband is living in the house of Mst. 

Dauli as ghar jawain, it is not possible to hold that she 
is a “kinsman” of Mst. Katgi. If Mst. Katgi has 
become a member of the family by her marriage, on the 
same principle Mst. Bachauli has gone out of the family. 

It is, therefore, wholly unnecessary to decide in this case 
whether the word “kinsman” in the record of the custom 
made by Mr. Stowell in his Land Tenure of Kumaun 
Division at page 46 includes a kinswoman. 

As regards the question whether the plaintiff 
can claim a preferential right on the ground of her 
being a relative of the vendor within the third degree, 
we are of opinion that a person would he a relative, 
whether male or female. But to have the preference the 
person must be a relative of the vendor within the third 
degree and not merely a relative of the deceased husband 
of the vendor. Mr. Stowell on page 47 has pointed out 
that the method of counting the degree of relationship 
is to count back to the common ancestor, treating him 
as No. 1. Mst. Bachauli is, no doubt, within the third 
degree of the father of Jawaru and Badru, but Mst. 

Katgi is not a descendant of that ancestor. We are, 
therefore, unable to hold that she can be regarded as a 
relative of the vendor within the third degree. ■ - 

The appeal accordingly fails and is dismissed with 
costs. 
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Before Mr, Justice Iqhal Ahmad and Mr, Justice Kisch 

ONEAE SINGH and another (Plaintiffs) v, KASHI 
PEAS AD (Defendant)'^ 

Limitation Act (IX of 1908), article 83 — Part of purchase 
price left with vendee for payment to a creditor of vendor— 
Vendee's failure to pay and consequent payment by vendor 
— Suit to recover from vendee the amount left with him 
and interest — Limitation — ^Terminus a quo. 

A decree was sold for E8.2,500 on the of March, 1923, 
and the whole of the purchase money was left with the vendee 
for payment to a creditor who held a decree against the ven- 
dor. The vendee did not make the payment, and the vendor 
borrowed money from a third person on the 10th of December, 
1926, and therewith discharged the decree of his creditor. 
The vendor then sued the vendee on the 9th of December, 
1929, for recovery of the Es.2,500 which had been left in 
deposit, together with interest thereon at 6 per cent, from tlie 
date of the sale. On the question of limitation, held that the 
suit was within time. 

If a portion of the purchase money is left with a vendee for 
payment to a creditor of the vendor, and no time is fixed for 
payment, there is an implied agreement on the part of the 
vendee to pay the amount due to the creditor either forth- 
with or within a reasonable time. If the vendee commits a 
breach of this implied agreement and fails to pay, he is bonnd 
in law to indemnify the vendor for any damage snstained by 
the latter in consequence of the breach. The suit by a 
vendor in such cases, where he himself has had to pay the 
creditor, is not one for the return of the unpaid purchase 
money that the vendee failed to pay, but is one to enforce 
the implied contract of indemnity, the breach of which was 
committed by the vendee by failing to make the payment for 
which money had been left with him, and the suit comes 
within the purview of article 83 of the Limitation Act. The 
time for suda a suit, which is one for damages, does not begin 
ix> nm against the vendor till the damage has actually been 
suffered by him, i.e. till the date that he has made the pay- 
ment to the creditor. 

Raghubar Rai v. Jaij JSaj’ (1), md Ram Narain v. Nihal: 
Singh (2), distinguished. 


♦Seoood Appml No. 1303 of 1031, from a decree of J. K. DiksMt, Adit- 
tkmal Subordinate Judge of Agra, dated the 4tii of May, 1931, reversing a 
decree of C- L E^vid, Munsif of dated tke 8th of July, 1930. 

(1) (1912) L L. E., 34 All., 429. (2) (1925) 87 Indian Cases, 804- 
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Messrs. P. L. Banerfi and Shahd Saran, for the ap-__J^ 
pellants. O^-KAnSsraa 

Messrs, if. Ferma and M. L. Chatnrvedi, for the 

Prasad 

respondent. 

Iqbal Ahmad and Kisch, JJ- : — This is a second 
appeal by the plaintiffs whose suit for recovery of 
Es.2,500 principal and Es.l, 015-10 interest, in all 
for a sum of Es. 3, 615-10 has been dismissed by the 
lower appellate court. The facts are admitted and are 
«s follows. Jaswant Singh, the father of the plaintiffs, 
held a simple money decree against one Lai Hans. He 
sold the decree to Kashi Prasad, defendant-respondent, 

•on the 1st of March, 1923, for a sum of Ks.2,500. The 
entire consideration was left with the defendant for pay- 
ment to one Chiranji Lai, who held a decree against 
Jaswant Singh, the vendor. The defendant did not pay 
the amount left in deposit with him to Chiranji Lai, 

•and Jaswant Singh borrowed money from a third person 
hy executing a mortgage deed on the 10th of December, 

1926, for discharging the decree of Chiranji Lai. 

Jaswant Singh died, and after his death the plaintiffs 
hrought the suit giving rise to the present appeal, for 
recovery of the amount that was left in deposit with the 
•defendant for payment to Chiranji Lai and which he had 
•failed to pay. The plaintiffs claimed interest on the 
amount at the rate of 6 per cent, per annum from the 
•date of the sale deed in favour of the defendant. The 
'date of the cause of action alleged in the plaint was the 
10th of December, 1926', the date on which the mortgage 
•deed mentioned above was executed by Jaswant Singh. 

“The suit was filed on the 9th of December, 1929. 

The defendant resisted the suit inter alia on two 
'grounds : (1) That the sale deed executed by Jaswant 

Singhinfavourofthedefendantwasfictitiousandwith- 
•out consideration, and was executed with a view to 
idefraud certain creditors of Jaswant Singh; (2) that the 
«uit was barred by limitation. Both the courts below 
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Jield that the sale deed executed by Jaswant Singh was 
DnkasSikoh for consideration and that the plea of the defendant- 
Kashi respondent that it was fictitious and without considera- 
Peasad without substance. The finding of the lower 

appellate court on the point is a finding on a question of 
fact and is binding on us in second appeal. 

The courts below, however, have differed on the 
question of limitation . The trial court held that the suit 
was governed by article 61 of the first schedule to the 
Limitation Act (Act IX of 1908) and, as it was filed 
within three years from the date of the payment of the 
decretal amount to Chiranji Lai by Jaswant Singh, the 
suit was within time. The lower appellate court, on 
the other hand, without deciding which article of the 
first schedule to the Limitation Act was applicable, held 
that the suit was not a suit for damages but was “for 
recovery of sale money as stated in paragraph 6 of the 
plaint,” and that time tegan to run against Jaswant 
Singh from the date of the execution of the sale deed iir 
favour of the defendant, and that the suit was barred 
by limitation. 

The learned Judge of the lower appellate court relied 
on the decisions of this Court in Raghuhar Rai v. Jaif 
Raj (1) and Ram Narain v. Nihal Singh (2) in support 
of the conclusion arrived at by him that time for the* 
riMovery of the amount claimed in the present suit began- 
to run against the plaintiffs from the date of the execu- 
tion of the sale deed by Jaswant Singh, viz. from the 
1st of March, 1923. It was held in Raghuhar Rai’ s 
case that upon the failure of a vendee to pay money due 
by a vendor to a third party which the vendee agreed to 
pay and no time was fixed for payment, the breach is 
committed on the date when the sale deed is executed 
“and there is no ‘continuing breach’ within the mean- 
ing of section 23 of the Limitation Act nor ‘successive* 
Ineach^ within the meaning of article 115.” It was; 


(1) (1912) I. L. R., 34 All., 429. 


(1925) S7 Ittflan Cases, 804.- 


ALLAHABAD SERIES 


493 


TOL. LV 


further observed by the learned Judges in that case that ^^^3 


one breach of a contract can furnish only one cause of o^-KAsSrsGI= 
action and no more and that “actual loss when it occurs kasht 
is only one of the results of the breach and is not an act 
of the party who breaks a contract and can, therefore, 
create no second cause of action.” It is to be noted, 
however, that the determination of the question, whether 
consequential damage that results to a vendor, who has 
himself to pay the amount that he left with the vendee 
to pay to a third party and which the vendee failed to 
pay, does or does not give a fresh cause of action to the 
vendor to recover damages, was not necessary for the 
decision in Raghuhar Rai’s case (1). In that case the 
suit was brought by the vendor before he had made the 
payment to the third party, for payment to whom some 
amount was left with the vendee, and it is clear, there- 
fore, that the observation of the learned Judges that pay- 
ment of money by a vendor to a third party which the 
vendee agreed to pay does not give a cause of action to 
the vendor was obiter dictum. Indeed the learned 
Judges themselves observed in the course of the judgment 
that “the point that the date on which actual damage 
was sustained gave the plaintiffs a second cause of action 
does not arise, inasmuch as the plaintiffs have not yet 
paid any money to the heirs of Sanchi Earn.”. 

In the case of Ram Narain v. Nihal Singh (2) also 
the suit was brought by the vendor before he had himseH 
paid the amount that was left with the vendee for pay- 
ment to one of his creditors, and it was held that, no* 
time having been fixed in the sale deed for the payment 
of the amount, the vendee’s failure to make the payment 
constituted a breach on his part on the date when the- 
sale deed was executed, and limitation for a suit to 
recover damages from the vendee for the breach com- 
menced from that date. In that case Sulaiman, J., 
while noticing the case oi Raghuhar Rai (1) observecf 

(1) (1912) I.L.B.. 34 An..429. (2) (1925) 87 Tndiaa Cases, 804. > 
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that “the observations in that case suggesting that even 
onkak Singh if subsequently the plaintiffs have themselves to pay 
off the mortgage money and redeem the property, they 
peasad ^ cause of action to recover from the 

defendants” were mere obiter dicta. 

The two cases noted above are distinguishable from 
the case before us on the broad ground that in those 
cases the vendor had sued the vendee for the unpaid 
purchase money before making any payment to the person 
to whom the vendee had covenanted to pay the amount 
left with him. In the case before us the suit was 
brought by the plaintiffs appellants after Jaswant Singh, 
their predecessor in title, had actually paid the amount 
that was left with the defendant for pa3rment to Chiranji 
Lai. It cannot be disputed that actual damage was 
suffered by the plaintiffs appellants on the date on which 
they, in consequence of the failure of the defendant to 
make payment to Chiranji Lai, had to pay the amoirnt 
due to him. In the sale deed in favour of the defendant 
no time was fixed for payment to Chiranji Lai, and, 
therefore, it should be presumed that the parties to the 
transaction intended that the defendant should make pay- 
ment to Chiranji Lai forthwith or within a reasonable 
time. If a portion of the purchase money is left with 
a vendee for payment to a creditor of the vendor, and no 
time is fixed for payment, there is an implied agree- 
ment on the part of the vendee to pay the amount due 
to the creditor either forthwith or within a reasonable 
time. H the vendee commits a breach of the implied 
agreement by failing to pay the amount left with him 
by the vendor for payment to the third party, he is bound 
in law to indemnify the vendor for any damage sustained 
by the vendor in consequence of the breach of agreement 
on his part. The suit by a vendor in such cases is not 
for the return of the unpaid purchase money that the 
vendee failed to pay, but is to enforce the implied 
contract of indemnity the breach of which was committed 
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by the vendee by failing to pay to the third party for 
■whose payment the vendor had left a portion of the oskaeSinoe 
purchase money with the vendee, and the suit comes with- kash-. 
in the purview of article 83 of the first schedule to the 
Limitation Act. The time against the plaintiff in such 
a suit does not begin to run till he “is actually damni- 
fied”. This was the view taken by this Court in Kedar 
Nath V. Har Govind (1) and Sarju Misra v. Ghulam 
Husain (2). 

The distinction between a suit for recovery of unpaid 
purchase money and a suit for recovery of damages that 
result to a vendor, in consequence of the breach by the 
vendee of a covenant to pay the amount that was left 
with him by the vendor for payment to a third party, is 
obvious. In the former class of cases the vendor, 
irrespective of any damage being suffered by him, claims 
from the vendee the money that belongs to him and that 
was in deposit with the vendee and which the vendee 
failed to pay. If the sale is of immovable property and 
the vendor sues for the unpaid purchase money by 
enforcement of the statutory charge created in favour of 
a vendor by section 55 of the Transfer of Property Act, 
the period of limitation for such a suit is 12 years 
from the date of the sale deed. Even if the vendor 
claims a simple money decree for the amount against 
the vendee, the time begins to run against him from the 
date of the sale deed. 


When, however, the suit by the vendor is for damages 
that the vendor has suffered by being himself compelled 
to pay the amount to a third party for whose payment a 
portion of the sale consideration was left with the vendee- 
and which the vendee failed to pay, the time does not 
begin to run against the vendor till the damage has 
actually been suffered by him, i.e. till the date that he 
has made the payment. But it is to be remembered in 
this connection that the payment to the third party that 

(1) (im) 24 A,L. J.,550. (2) (1920) 63 Indian Cas<s, 87. 
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can entitle the vendor to sue the vendee for damages 

oskaeSkoh must not be gratuitous and must be made by the vendor 
Kashi hcfore the ckim of the third party against the vendor 
Prasad become unenforceable in law. For instance, if the 
vendor makes the payment to the third party after his 
claim against the vendor was time-barred, a suit for 
damages against the vendee cannot lie. 

In the case before us, on the date on which Jaswant 
Singh made the payment to Chiranji Lai, Chiranji Lai’s 
claim was enforceable at law, and, therefore, time began 
to run against the plaintiffs from the date of the pay- 
ment. The suit was admittedly filed within three years 
of that date and was within time. 

We hold, therefore, that the lower appellate court was 
wrong in holding that the suit was barred by limitation. 
Accordingly we allow this appeal, set aside the decree of 
the lower appellate court, and, modifying the decree of 
the trial court, decree the plaintiffs’ suit with costs in all 
courts. 

AnSGELLANEOUS CIVIL 


1933 

W^mry, 27 


Before Mr. Justice Young and Mr. Justice Iqbal Ahmad 

Ik be INDIAN STATES BANK, LTD.^ 

- Companies Act (VII of 1913), section ld&— Public examina- 
tion of officers of company — Report of official liquidator— 
Specification of fraud — Sufficiency of material for prima 
facie case— J)rder made ex ’paxte—Jufisdiction. 

Section 196 of the Companies Act, on the face of it, gives 
jurisdiction to a court to make an order for public examination 
immediately the official liquidator has applied to the court 
stating that in his opinion a fraud has been committed by any 
.director or other officer the company. It is, however, 
under the same section the duty of the court to consider the 
application with respect to the information contained in it. 
While the court must consider judicially the application of 

♦ Misceiaiisoiis case No. 784 of 1931. 
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the ofl&cial liquidator under section 196, and only pass an order 
for public examination on being satisfied that there is a prima 
jacie case, i.e. reasonable ground for the allegation of fraud 
upon facts stated in the application, there is no necessity to 
specify the charge of fraud with the same particularity as would 
be necessary in a criminal charge under the Indian Penal 
Code. Once the official liquidator has made out any prima 
Jade case of fraud against an officer, the examination is not 
to be confined to the particular fraud mentioned in the appli- 
cation. 

The only objection which an officer of the company can 
make to an order of the court passed ex parte against him 
for his public examination is one of jurisdiction. He is not 
entitled at that stage to endeavour to show that the charge 
of fraud is incorrect. He may, of course, do so on his public 
examination if he can, and if he succeeds, then under section 
196(6) the court may award him costs. 

Messrs. Bhagwati Shankar and Jawahar Lai, for the 
official liquidator. 

Drs. LL P. Asthana, K. N. Malaviya, and Messrs. 
B. K. Malaviya, K. 0. Mital, Krishna Murari Lai, and 
Ram Lai Kapoor, for the opposite party. 

Young and Iqbal Ahmad, JJ. : — ^A compulsory order 
for the winding up of the Indian States Bank, Ltd., was 
passed by this Court. An official liquidator was appoint- 
ed. The official liquidator on the 2nd and the 9th of 
December, 1932, applied under section 196 of the Indian 
Companies Act to the court, stating that in his opinion 
fraud had been committed by the persons named in his 
applications in relation to the company since its formation, 
and asked that the persons so named should be publicly 
A2xamined. Appended to the application was a schedule 
in which appeared a statement of the facts as against 
each of the persons named in the application, from which 
the official liquidator asked the Court to infer that fraud 
had been committed by them; for example, as regards 
one of them, Ilunwar Gopi Nath Singh, it was said : 
"This man was one of the partners of "Vidyarthi Tandon 
^ Co. , who were the managing agents of the Indian States 
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j^anjf, Liia., aua was one oi me signaiories to tne memo- 
randum and articles of association. He was one of the 
first Directors of the company and as such made the first 
allotment of shares, which was fraudulent. He himself 
did not pay anything for his shares. On the other hand, 
he fraudulently charged to the company large sums of 
money in various ways without any right or justification. 
He was also privy and party to many other fraudulent acts 
of Vidyarthi Tandon & Co. and his partners B. S. 
Vidyarthi and A. B. Tandon, which will be the subject- 
matter of his examination.” Similar allegations were 
made in the schedule against each of the persons sought 
to be publicly examined. On that application, which 
was esc parte, the Judge in charge of company matters 
passed orders for the public examination of those men- 
tioned. The Court was subsequently moved by counsel 
on behalf of certain of these persons to set aside the ex 
parte order, on the ground that the application of the 
official liquidator did not give the Court jurisdiction to 
make the order, as the charges of fraud in the application 
were not made with sufficient particularity. The learned 
Company Judge referred this matter to a Bench. 

The point referred to this Bench necessitates considera- 
tion of section 196 of the Indian Companies Act. 
Section 196(1) is as follows : “When an order has been 
made for winding up a company by the court, and the 
official liquidator has applied to the court stating that in 
his opinion a fraud has been committed by any person 
in the promotion or fonnation of the company or by any 
Director or other officer of the company in relation to the 
company since its formation, the court may, after consi- 
deration of the application, direct that any person who 
has taken any part in the promotion or formation of the 
company, or has been a Director, manager or other officer 
of the company, shall attend before the court on a day 
appointed by the court for that purpose, and be publicly 
examined as to the promotion or formation or the conduct 
of flie business of the company, or as to his conduct and 
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dealings as Director, manager, or other officer thereof.” 

It is contended by counsel for the officers of the company 
sought to be publicly examined that where a charge of stases 
fraud is made, it is a charge of a criminal nature and the 
person to be examined is entitled to have notice of the 
charge or charges in the same way as he would have notice 
under the Indian Penal Code. He prays in aid sub- 
section (6) of section 196, which enacts that if the person 
examined is, “in the opinion of the court, exculpated 
from any charges made or suggested against him, the 
court may allow him such costs as in its discretion it may 
think fit”, and he quotes as an authority two leading 
cases on the construction of a similar section in the Com- 
panies Winding Up Act (1890) in England, namely Ex 
parte Barnes (1) and In re Civil, Naval and Military Out- 
fitters (2). These provisions of the Companies Winding 
Up Act (1890) together with the Companies Act of 1908 
in England have been consolidated in the Companies Act 
of 1929. The equivalent section of the latter Act is 
216. While, of course, this Court, on questions arising 
under the Companies Act, will pay the greatest respect 
to the decisions of the Courts in England, it is to be noted 
that the terms of section 196 of the Indian Act are 
different from the terms of section 216 of the English 
Act, and, further, the whole scheme of the English Act, in 
so far as the official receiver or liquidator in England is 
concerned, differs very materially from the provisions in 
the Indian Act as to the duties of an official liquidator 
when a compulsory order has been made in India. 

Sections 195 and 196 of the Indian Act are the only 
sections which provide for an investigation by a liquidator 
into the conduct of the officers of the company before 
liquidation. In England, on the other hand, section 181. 
of the Act of 1929 gives the official known as the official 
receiver powers which are not given to the liquidator in 
India by the Indian Companies Act. Section 181 of the 
3929 Act is the same as section 147 of the Act of 1908- 

(1) [im] A.O.. 146. (2) [1889] 1 CSh., 215. 
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wMch was in force in England when the Indian Act was 
« passed. By section 181 of the English Act the official 
siiTEs receiver is entitled to have a statement of the affairs of 
the company verified by affidavit submitted to him by 
the officers of the company to be wound up. He is also 
entitled by rule 50(2) made under the Act to hold personal 
interviews with the officers of the company for the purpose 
of investigating the company’s affairs, and the duty of 
every such person is to attend at the official receiver’s office 
and give the official receiver all the information that he 
may require. It is thus seen that in England the official 
receiver is entitled to have the fullest information before 
the equivalent sections in the English Act to sections 195 
and 196 of the Indian Act may be brought into use. A 
further difference to be noted is that in section 216 of 
the English Act of 1929 it is enacted that the official 
receiver, in order to give the court jurisdiction to make 
an order for public examination, has to submit a “further 
report stating that, in his opinion, a fraud has been com- 
mitted”. In England he has already by this made a 
preliminary report after the investigation indicated in 
section 181. The Indian legislature, however, has seen 
fit not to give the official liquidator the povvers of investi- 
gation alluded to and has stnick out from section 196 
the provision as to the further report. It is thus seen 
that the English decisions on the English Act on this 
|X)int cannot be held to be binding upon this Court. We 
have, however, come to a decision on the construction of 
section 196 very similar to that arrived at by the English 
Courts in Ea parte Barnes (1) and in re Civil, Naval and 
Military Outfitters (2). 

We have to consider the provisions of the Indian Act 
alone. It has been contended by counsel for the officers 
of the company that section 195 of the Indian Act gives 
ample power for preliminary investigation. An examina- 
tion under section 195 has, by the practice of this Court, 
been a private examination. The Allahabad High Court 

(1) [18961 A. C.. 146. (2) [1899] 1 Ch., 21.3. 



tol. lv] 


ALLAHABAD SERIES 


rules allow the rules of the English Court to be used 
where there is no rule made for this Court, provided of 
course that the rules in England are made xmder a section 
similar to a section of the Indian Act. The English rules 
provide for an examination similar to that under section 
195 to be held in Chambers, and therefore a similar 
examination under that section in this country is also 
held in Chambers. We ai’e not of opinion, however, that 
the provisions under section 195 give the official liquidator 
the powers of an official receiver in the Courts in England; 
for instance, a person .summoned under section 195 “may 
•demand his expenses’ ’ . In India expenses may be a large 
sum, as the officers of the company in liquidation may 
have a long distance to travel before arriving in .Allah- 
abad. No investigation under section 195 would, there- 
fore, be possible if the officers of the company had so 
exhausted the funds of the company as to leave nothing in 
the hands of the liquidator. Section 196 on the face of 
it gives jurisdiction to a court to make an order for public 
examination immediately the official liquidator has applied 
to the court stating that in his opinion a fraud has been 
committed by any Director or other officer of the company. 
It is, however, under the same section the duty of the 
court to consider the application. It appears to us 
to be clear that such consideration must be a judicial 
consideration based upon information supplied in the 
application. The court, before it passes an order for 
public examination, wdiich is a serious matter, must be 
satisfied that some facts are given in the application which 
entitle the court to find that there is a prirna facie case 
of fraud against the particular person named. The 
wording of the Act, which is that the court may “direct 
that any person shall attend before the comt . . . and be 
publicly examined” , does not, in our opinion, justify the 
court, on a general allegation of fraud in the management 
of the company, in making an order for the public exa- 
mination of “any person” not directly implicated in the 
application of the official liquidator. Justice demand.s 
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that the person against whom there is an allegation of 
fraud should be clearly named and some facts stated in 
the application itself to show that a prima facie case 
exists against that person. Once the official liquidator 
has made out any prima facie case of fraud against an 
officer, the examination is not to be confined to the parti- 
cular fraud mentioned in the application. It must be 
remembered that section 196 is a section designed for a 
thorough investigation of the affairs of the company and 
ihe actions of the officers. 

It is further to be noted that the only objection which 
an officer of the company can make to an order of the 
court passed ex parte against him for his public examina- 
tion is one of jurisdiction. He is not entitled at that 
stage to endeavour to show that the charge of fraud is 
incorrect. He may, of course, do so on his public 
examination if he can, and, if he does, under sub-section 
(6) of section 196 the court may award him costs. 

"We are satisfied, therefore, that while the court must 
consider judicially the application of the official liquidator 
under section 196, and only pass an order on being satis- 
fied that there is reasonable ground for the allegation of 
fraud upon facts stated in the application, there is no 
necessity to specify the charge of fraud with the same 
particularity as would be necessary in a criminal charge 
under the Indian Penal Code. 

We are of opinion that the particulars given by the 
official liquidator in his applications as against each of 
the officers are amply sufficient to comply with the pro- 
visions of section 196. It is impossible generally to lay 
down in each particular case what should be the contents 
of an application under this section. Each application 
depends on the facts in the particular case. 

The objections are disallowed with costs. 



VOL. LV] 


ALLAHABAD SEBIES 


APPELLATE CIVIL 


r'«i 

I' 'll 


Before Mr. Justice Iqbal Ahmad and Mr. Justice Kisch 1933 

Februofryt ^ 

EUP NAEAIN SINGH and another (Defendants) v. 

HAE GOPAIi TEWilEI and others (Pdaintiffs)'^ 

Provincial Insolvency Act (V of 1920), section 28 — Vesting of 
insolvent's 'property in receiver — Transfer {'mortgage) by 
undischarged insolvent of property which had vested in re- 
ceiver — Whether void or only voidable — Mortgaged pro- 
perty re-vesting in insolvent after his discharge — Mortgage 
enforceable — Transfer of Property Act (IV of 1882), section 
43. 

An aKenation by an undischarged insolvent of property be- 
longing to him is not altogether void but only voidable at the 
option of the receiver. The effect of an order of adjudication 
is, no doubt, to vest the property of the insolvent which be- 
longed to him, or which he acquires while the order of 
adjudication is in force, in the receiver, but that does not 
mean that an alienation by the insolvent is wholly void and 
cannot be enforced against him after an order of discharge 
has been passed and the property has been divested from the 
receiver and re-vested in the insolvent. A distinction must be 
drawn between cases in which because of a statutory prohibi- 
tion a person is incompetent to contract or to transfer his 
property, and cases where the person entering into a con- 
tract or transferring his property is under no such disability. 
Notwithstanding the order of adjudication an insolvent is not 
incompetent to enter into a contract and there is no statutory 
provision prohibiting an insolvent from transferring his pro- 
perty. 

So where, after a person was adjudicated an insolvent cer- 
tain property was gifted to him and he executed a mortgage 
thereof, but the receiver did not raise any objection and did 
not himself deal with the property, and after an order of 
discharge had been passed the mortgagee sued to enforce the 
mortgage, it wm held that the mortgage was not void and 
could be enforced, and that section 43 of the Transfer of 
EropertyActapplied* 

’*'S©(5oiKiAppml No. 1547 of 1931, from a decree of MuUimmad Junaid, 

Sesond Additional Subordinate Judge of Goraldipxir, dated the 21st of May, 1931, 

modifying a decree of M. M. Seth, Munsif of Cbrakhpur, dated the 28th of 
January, 1929. ■ „ , ' * ' 
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Mr. A, P. Pandey, for the appellants. 

Messrs. Harihans Sahai and Sri Narain Sahai, for the 
respondents. 

Iqbal Ahmad and Eisch, JJ. : — This appeal arises out 
of a suit for sale on a mortgage, dated the 5th of Septem- 
ber, 1924. The mortgage deed was executed by Eam- 
naresh Singh, defendant No. 1, and his sons Brijnandan 
Singh and Lahiri Singh who were arrayed as defendants 
Nos. 2 and 3 in the suit. Mst. Munno Kuari, the 
mother of Eamnaresh Singh, also joined in the execution 
of the mortgage deed and she was impleaded as defendant 
No. 4. She, however, died during the pendency of the 
suit and is not a party to the present appeal. 

The mortgage deed was for a sum of Es.1,-551. Out 
of this amount a sum of Es. 857-5 was borrowed by the 
mortgagors for discharging a simple money decree 
against Eamnaresh Singh and for the payment of Gov- 
ernment revenue. The property mortgaged originally 
belonged to Mst. Munno Kuari, but before the date of the 
mortgage Mst. Munno Kuari had transferred that property 
by gift to Eamnaresh Singh. Therefore the property on 
the date of the mortgage was owned by Eamnaresh Singh. 
The mortgage was in favour of the father of the plaintiffs 
respondents, and it is not disputed that the plaintiffs have 
succeeded to the rights of the mortgagee. 

Eup Narain Singh, a nephew, and Lachhmi Narain 
Singh, a brother of Eamnaresh Singh, were also arrayed 
as defendants to the suit, on the allegation that they were 
subsequent transferees of a portion of the mortgaged pro- 
perty. 

It is comm o n ground that before the execution of the 
mortgage deed Eamnaresh Singh had been adjudicated 
an insolvent and was an undischarged insolvent on the date 
of the mortgage. It is further admitted that an order 
of discharge was passed on the 14th of Kebruary, 1928, 
and on the date of the institution of the suit giving rise 
to the present ^peal Eamnaresh was no longer an 
insolvent. 
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The suit was not contested by the executants of the 
mortgage deed. Eup Narain and Lachhmi Naraiu 
contested the suit on the ground, inter alia, that the mort- seigh 
gage deed, having been executed by Eamnaresh when he 
was an insolvent, was void and unenforceable. They 
further denied the allegation of the plaintiffs that they 
were subsequent transferees of the mortgaged property. 

The trial couri held that Eamnaresh being an undis- 
charged insolvent on the date of the mortgage “had no 
right to deal with the property and the hypothecation of 
the same was invalid”. It also held that Eup Narain 
was not proved to be a subsequent transferee of the mort- 
gaged property but that Lachhmi Narain was subsequent 
transferee of a portion of the mortgaged property. But 
in view of its finding that the mortgage was invalid it 
refused to pass a decree for sale of any portion of the 
mortgaged property and accordingly dismissed the claim 
against Eup Narain and Lachhmi Narain. It, however, 
passed a simple money decree against the executants of 
the mortgage deed, as the claim w^as brought within six 
years of the accrual of the cause of action. 

The plaintiffs appealed in the lower appellate court 
contending that they were entitled to a decree for sale 
with respect to the entire amount claimed by them. At 
the hearing of the appeal, how'ever, their learned counsel 
pressed the appeal only with respect to the sum of 
Es. 857-5 which was borrowed for the payment of a 
decree and Crovernment revenue. The lower appellate 
court held that the mortgage deed was not void but only 
voidable at the option of the receiver or the court that had 
appointed the receiver in the insolvency case, and, as 
neither the receiver nor the court had taken exception to 
the mortgage deed, the mortgage was enforceable at law. 

It further held that both Eup Narain and Lachlimi Narain 
were subsequent transferees of the mortgaged property 
and the property in their hands was liable for the satis- 
faction of the plaintiffs’ claim. The lower appellate court, 
accordingly, modified the decree of the trial court by 
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granting to the plaintiffs a decree for sale with respect 
to Es. 857-5 with interest at the stipulated rate from the 
date of the bond till the period of grace fixed by the decree 
for sale. 

Eup aSTarain and Lachhmi Narain have come up in 
second appeal to this Court and it is contended on their 
behalf that the mortgage deed was void and unenforceable 
and that the plaintiffs were not entitled to a decree for 
sale. In support of this contention reliance is placed on 
section 28(2) and (4) of the Provincial Insolvency Act 
by which it is provided that on the making of an order 
of adjudication the whole of the property of the insolvent 
vests in the court or the receiver, and that the property 
which is acquired or devolves on the insolvent after the 
date of the order of adjudication and before his discharge 
rdso vests in the court or the receiver. It is argued that 
the gift by Mst. Munno Kuari to Eamnaresh Singh did 
not vest the property gifted in Eamnaresh Singh and that 
that property vested in the receiver or the court, and, as 
■such, Eanmaresh Singh had not a disposing power over 
the same. Accordingly it is urged that the mortgage was 
wholly void. We are unable to agree with this conten- 
tion. We are of opinion, for the reasons about to be 
given, that an alienation by an undischarged insolvent of 
property belonging to him is not void but only voidable at 
the option of the receiver or the court and is not 
w^holly void. It is true that the effect of an order of 
.adjudication is to vest the property of the insolvent which 
belonged to him, or which he acquires while the order of 
adjudication is in force, in the receiver or the court, and, 
therefore, an insolvent is incompetent to deal with or to 
dispose of the property that is vested in the receiver. It 
is, however, quite another thing to say that an alienation 
by an insolvent is wholly void and cannot be enforced 
against him after an order of discharge has been passed 
and the property has been divested from the receiver and 
re-vested in the insolvent. Notwithstanding the order of 
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adjudication an insolvent is not incompetent to enter into 
a contract and there is no statutory provision prohibiting 
an insolvent from transferring his property. A reference 
to section 38 of the Provincial Insolvency Act makes it 
clear that the insolvent, even after the date of an order of 
adjudication, is competent to enter into composition with 
his creditors. In other words he can enter into a contract 
with his creditors. There is no statutory prohibition 
with respect to the transfer of the property of the 
insolvent. A transfer of his property by the insolvent 
cannot, therefore, be wholly void. It is, no doubt, voidable 
at the option of the receiver or the court, for the simple 
reason that so long as the order of adjudication is in force 
the property vests in the receiver or the court, and it is 
open to them to refuse to. recognize the validity of the 
transfer by a person in whom, at the time of the transfer, 
the property did not vest. A distinction must be drawn 
between cases in which because of a statutory prohibition 
{! person is incompetent to contract or to transfer his pro- 
perty, and cases where the person entering into a contract 
■or transferring his property is under no such disability. 
In the former case the contract or the transfer would be 
wholly void, but in the latter class of cases it would only 
be voidable and not void ah initio. To illustrate the 
former class of cases reference may be made to section 
37 of the Court of Wards Act (U. P. Act No. TV of 
1912) and section 10(2) of the Bundelkhand Encumbered 
Estates Act (Act No. I of 1903). By section 37 of the 
■Court of Wards Act it is provided that a ward shall not be 
competent to transfer or create any charge on, or interest 
in, any part of his property, or to enter into any contract 
which may involve him in pecuniary liability. Similarly, 
it is provided by section 10(2) of the Bundelkhand 
Encumbered Estates Act that so long as the Commissioner 
has not declared that the proprietor has ceased to be subject 
to the disabilities mentioned in the Act, the proprietot 
shall be incompetent to sell, mortgage or lease his pro- 
prietary rights in land or any part thereof. There are 
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no analogous provisions to be found in the Provincial 
Insolvency Act. 

The view that we take finds support from the decision 
in Shiam Sarup v. Nand Ram (1). We are not over- 
looking the fact that in the reported case the mortgage 
made by the insolvent was for discharging an earlier 
mortgage executed by him, and one of the grounds on 
which the learned Judges held that the mortgage was 
not void was that by section 16(5) of the Provincial 
Insolvency Act (Act No. Ill of 1907), "which corre- 
sponds to section 28(6) of the present Insolvency Act, 
the remedies of a secured creditor for the realisation of 
his debts are not affected by the mere fact of the debtor 
being adjudicated an insolvent. But the learned 
Judges further observed in that case that it is not open 
to the representatives of an insolvent to assail the 
validity of a mortgage executed by him, if the mort- 
gage has not been avoided by the creditor of the insol- 
vent or the receiver appointed by the court. 

It is contended by the learned counsel for the defen- 
dants appellants that as a transfer by an insolvent of 
the property that is vested in the receiver has the effect 
of defeating the provisions of the Provincial Insolvency 
Act, the transfer must be void. The assumptioji that 
the transfer in any way defeats the provisions of the 
Provincial Insolvency Act is unfounded, for the 
simple reason that it is open to the receiver or the 
court to avoid the transfer and to ignore it. 

In the present case, on the date of the mortgage the 
property mortgaged had vested in the receiver, but 
before the date of suit an order of discharge was passed 
and on the passing of that order the mortgaged pro- 
perty re-vested in Ramnaresh, and therefore the mort- 
gagee was, in view of the provisions of section 43 of 
the Transfer of Property Act, entitled to recover the 
mortgage debt by sale of the mortgaged property. 
Ramnaresh, on the date that he executed the mortgage, 

(1) (1921) I. L. R, 43 All., 65S. 
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was, no doubt, not “autborized to transfer” the property 
mortgaged, but on the passing of the order of dis- 
charge the mortgaged property re-vested in him and the 
mortgagee could, therefore, enforce the mortgage by 
sale of the mortgaged property. 

Exception is also taken to the finding of the lower 
appellate court that Rup Narain and Lachhmi Naradn 
were subsequent transferees of the mortgaged pro- 
perty. [After discussing the evidence on this question 
the judgment proceeded.] We have, therefore, no 
hesitation in agreeing with the lower appellate court 
that both Eup Narain and Lachhmi Narain were subse- 
quent transferees of the mortgaged property. 

In cur judgment the decree appealed against is per- 
fectly correct and we accordingly dismiss this appeal 
with costs. 
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Before Sir Shah Muhammad Sulaiman, Chief Justice, and 
Mr\ Justice Thom 

CHHxilTGA MAL and othehs (Judgment-debtors) t?. 

EAM DULAEET LAL (Decree-holder)* 

Ciml Procedure Code, order XXII, rules 8, 11, 12 — Appli- 
cability of rule 12 to execution appeal — Abatement of 
appeal — Appellant's insolvency — Refusal of receiver to give 
security for costs— Dismissal of appeal. 

Order XXII, rule 12 of the Civil Procedure Code does not 
exempt pending appeals from the operation of rule 8 of that 
order, even though the appeals arise out of execution proceed- 
ings. An appeal stands on quite a different footing, in this 
respect, from an application for execution. Eule 12 does 
not contemplate that if an appeal has been preferred from an 
order in execution, then also rules 3, 4 and 8 would never 
apply. 

So where in a pending appeal by the judgment-debtor 
against an order in execution the appellant became an insoh 
vent, and the receiver refused to give the security for costs 
required under order XXII, rule 8(1), it wds held that the 
appeal must be dismissed under rule 8(2). 
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Appeal No. 131 of 1932, from aa order of SliyBm Behari Lai, Snbor- 
dmate of FarruMiabad, dated tlie IStli <£ Jnne, 1932- 
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Mr. A . Dharam Das, for the appellants. 

Messrs. G. S. Pathak and M. L. Chaturvedi, for the 
respondent. 

SuLAiMAN, C. J., and Thom J. : — This is a judg- 
ment-debtors’ appeal from an order refusing to set 
aside a sale during the pendency of the appeal. The 
appellants judgment-debtors became insolvents and a 
receiver was appointed of their estate. An application 
was made on behalf of the respondents under order 
XXII, rule 8 sub-rule (1), calling upon the receiver to 
furnish security for the costs of the appeal. The 
alternative prayer contained in the application is that 
the appeal should be dismissed. 

The learned advocate for the appellants has urged 
that order XXII, rule 8 has no application to this case, 
because this is an appeal arising out of execution pro- 
ceedings and is, therefore, exempted by virtue of rule 
12 of that order. His contention is that if the proceed- 
ings originally were in execution, then rule 12 would 
apply even to appeals from orders arising out of these 
proceedings. 

There is, no doubt, some authority in support of this 
contention. In the case of Mir Khan v. Sharfu (1) it 
was held by a learned Judge of the Lahore High Court 
that rules 3 and 4 of order XXII had no application 
to an appeal arising out of execution proceedings, by 
virtue of the provisions of rule 12 of that order. It 
appears that the majority of the Full Bench of the 
Patna High Court in Hakim Syed Muhammad Takii. 
Fateh Bahadur Singh (2) has taken the same view. 
One learned J udge, however, took the contrary view. 

On the other hand, there, is a judgment of a Bench 
of the Madras High Court in the case of Sundayee 
Animal Y. Krishnan Ghetti (3) which does not appear 
to have been cited before the learned Judges of the 
Patna High Court and in which it was held that in a 

<I) 11923) 74 Indian Cases, 577. (2) (1929) I. L. R., 9 Pat., 372. 

(3) (1928) I. L. K., 51 Mad., 858. 
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Letters Patent appeal against an order in execution of a 
decree the legal representative of the deceased appel- 
lant can be brought on record for proceeding with the 
appeal. 

By virtue of the provisions in rule 11, rule 8 would 
apply to appeals just as much as to suits. Rule 12 
provides : “Nothing in rules 3, 4 and 8 shall apply to 
proceedings in execution of a decree or order.” 

Fresh applications for execution, unless the principle 
of res judicata applies, can be made from time to time 
so long as limitation has not expired. It is, therefore, 
obvious why there need be no abatement of the suit in 
an execution proceeding. But an appeal stands on 
quite a different footing. Successive appeals cannot be 
filed, if one has already abated. It seems to us that 
rule 12 does not contemplate that if an appeal has been 
preferred from an order in execution, then also rules 3, 
4 and 8 would never apply. If this were the correct 
view, the result would be that the death of the appel- 
lants or of the respondents would in no way result in 
the abatement of the appeal at all. 

We are of opinion that rule 12 would not exempt 
pending appeals even though they arise out of execution 
proceedings. We think that rule 8 applies to this 
appeal. 

There is another difficulty in the way of the appel- 
lants. Strictly speaking, the order passed by the 
court below was not an order passed by an execution 
court in the ordinary sense of the word which would 
amount to a decree, but it was an appealable order, 
which if passed by a Munsif or a Subordinate Judge- 
would not be open to a second appeal. 

With great respect to the learned Judges of the 
Lahore and Patna High Courts we are unable to 
accept their view that rules, 3, 4 and 8 cannot apply 
to a pending appeal of this kind. 
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The receiver, as stated above, has declined to furnish 
obsasoa security. The appeal must accordingly be dismissed 
®. with costs, which may be recovered as a debt against 
the estate of the original appellants. 

T.at. 


Before Mr. Justice Thom and Mr. Justice Rachhpal Singh 

1933 MUHAMMAD QAMAE SHAH KHAN (PLAiNTiiw) v. 
jPebrwry.^s, i^j^HAMMAD SALAMAT ALT KHAN (Defendant)* 

Agra Tenancy Act (Local Act III of 19'26), section 226 — Suit 
for profits — “Go-sharer” — Mutwalli — Whether mutwalU 
can maintain suit for profits— W akf— Status of mutwalU in 
a private wakf. 

A certain village was wakf property, the plaintif and the 
defendant being the two mutwallis, and the plaintiff’s share 
as recorded in the khewat being one-third. In a suit for 
profits under the Agra Tenancy Act brought by the plaintiff 
against the defendant, who was the lambardar, it was objected 
that a mutwalli was not a “co-sharer” and could not bring 
such a suit. 

Held that a mutwalli was a “co-sharer” within the mean- 
ing of the Agra Tenancy Act, though he might not be a 
person having full proprietary interest in the share held by 
hhn. For the purposes of the Act a co-sharer is a person 
whose name is recorded in the khewat as a co-sharer and who 
is jointly and severally liable with other eo-sharers for the 
land revenue and whose revenue is payable through the lam- 
bardar under section 144 of the Land Kevenue Act. 
person whose name is recorded in the khewat as holding 
a share in the village is entitled to maintain a suit for profits, 
regardless of the fact whether or not he holds it as proprie- 
tor or as manager or mutwalli. 

Per curiam — ^In the case of a private wakf a mutwalli 
holding the wakf property cannot be said to be a mere mana- 
ger or superintendent, but is, practically speaking, the owner, 
vfith one limitation— -that he cannot make a transfer; in every 
other respect his position is the same as that of an owner. 

*Se;-ottd Appeal No. 711 of 1930, from a decree of L R. W. Bsimett, District 

Judge of Pilibhit, dated the 22nd of February, 1930, confirming a dwrw ^ 
Abdul Majid Khan, Assistant CoHeetor, first class, of Pilibhit dated the -9th 
of December. 1925. 
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Dr. S. N. Sen and Mr. Mukhtar Ahmad, for the 
appellant. 

Sir Tej Bahadur Sapru and Mr. P. N. Sapru, for 
the respondent. 

Thom and Eachhpal Singh, JJ. ; — The plaintiff 
appellant instituted a suit in the trial court against the 
defendant respondent to recover a sum of Es. 1,058-9-7 
on account of profits. The plaintiff alleged that village 
Maktul vras wakf property, of which he and the 
defendant were mutwallis. The plaintiff’s share in the 
wakf property was one-third. In the years in suit 
the defendant had acted as a lambardar and the 
plaintiff sued for his share in those years. 


1933 


MuHJsIIMAB 

Qamab 
Shah Khan 

V. 

Muhammai> 
Ali Khan 


The defendant in his written statement admitted that 
the entire village was wakf property and that he and 
the plaintiff were holding it as mutwallis. He, how- 
ever, raised the plea that the mutwallis were not co- 
sharers within the meaning of section 164 of the Agra 
Tenancy Act of 1901 (the suit had been . instituted 
before the passing of the new Agra Tenancy^ Act) and 
so he (the plaintiff) could not maintain a suit for 
profits. This contention was accepted by the courts 
below. Both the courts have held that a mutwalli 
is not a co-sharer and cannot, therefore, maintain a 
suit for profits. The plaintiff has preferred this 
second appeal. 

Section 226 of the New Agra Tenancy Act corre- 
sponds to section 164 of the old Act (Act II of 1901). 
TJnder the provisions of this section a co-sharer may 
sue the lambardar for settlement of accounts and for 
his share in profits. Section 229 (corresponding with 
■section 186 of the old Agra Tenancy Act) lays down 
that the words lambardar co-sharer, muafidar, 
assignee of revenue, taluqdar, and superior proprietor 
in Chapter XIV include also the heirs, legal representa- 
tives, executors, administrators and assigns of such 
persons. 
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The question for determination is as to whether the 
motcajimai. view taken by the courts below, namely, that a 
SH^^iN mutwalli cannot maintain a suit for profits is sound in 
law. In a recent case a Bench of two Judges of this 
Court held that for the purposes of suits for profits 
managers of endowed properties were to be regarded 
as proprietors and, therefore, could sue in rent courte 
as co-sharers. That was a case in which the parties 
were Hindus, but we are of opinion that the principle 
laid down in that case is applicable to the case before us. 

The argument of the learned counsel for the 
appellant is that any person whose name is recorded 
in the khewat as holding a share in the village is 
entitled to maintain a suit for profits, regardless of the 
fact whether or not he holds it as proprietor or as a 
mutwalli. We are in agreement with this contention. 

In the Full Bench ruling of Durga Prasad v. Hazari 
Singh (1) six out of the seven learndcl Judges held 
that in suits instituted under the provisions of chapter 
XI of the Agra Tenancy Act of 1901, where the 
plaintiff was recorded as having proprietarv'’ title 
entitling him to institute the suit, the revenue court 
could not go behind the record, receive evidence and 
itself try the question of proprietary title. This ruling 
is authority for the principle on which the appellant 
relies that in a case where a person is recorded in the 
khewat as holding a particular share in a village the 
entry gives him the right to institute suits as a co- 
sharer and it is not open to the revenue court to go into 
the question as to whether or not he has, standing the 
entry in his favour, a “proprietary right” in the share 
standing in his name. 

Learned cxiunsel who appeared for the respondent has 
contended that the word “co-sharer” means a person 
who has a proprietary interest in the share held by 
him. His argument is that when a wakf is created”, 
the property vests in God and the mutwalli ’s 
(1) (1911)1. L.R, 33 An., 799. 
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position is that of a mere manager or superintendent. 

Ko estate vests in him and, therefore, he cannot be mchakmad 
said to be a co-sharer. On behalf of the respondent 
the ruling of their Lordshdps of the Privy Council in 
Muhammad Rustam All Khan v. Mushtaq Husain (1) 
vas cited. In that case, we see that their Lordships of 
the Privy Council made the following observations : 

“A receiver and manager by virtue of his appointment 
has no estate in the property he is called upon to control ; 
he possesses powers over it but not an 'interest in it.” 

The sole question for the determination in that case 
was whether an estate in the property passed to the 
trustees appointed under the wakfnama. The view 
taken by their Lordships was that no estate passed. 

Another ruling cited by the learned counsel for the 
appellant was Narain Das Arora v. Haji Ahdur 
Rahim (2), where a Bench of two Judges of the 
Calcutta High Court held that a mutwalli of a wakf 
estate was a mere manager, and in the case of a public 
charitable endowment the legal ownership of the pro- 
perty dedicated was in the Divine Being or in the 
charity created in His name. These rulings, in our 
opinion, are authorities for the proposition only that a 
mutwalli holding the wakf property has no estate in it. 

That is to say, the property in it is not transferred to 
liim. If the word “co-sharer” means only a person who 
has full proprietary interest in the share held by him, 
then certainly the main contention of the respondent 
would be sound. On a consideration of the question, 
however, we are of opinion that the word “co-sharer” 
for the purposes of the Eent Act should not be given 
such a narrow interpretation. It will be seen that 
the term “co-sharer” has nowhere been defined in the- 
Agra Tenancy Act. In our opinion, the correct 
definition of a co-sharer would be a person whose name 
is recorded in the khewat as a co-sharer and who is 
jointly and severally liable with other co-sharers for 

(1) (ISM) I.L.B.,42A3.,609. (2) (1920) I. L. B., 47 OaL, 866. 
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1933 the land revenue and whose revenue is payable through 
MPTTA,nngAT> the lambardar under section 144 of the Land Revenue 
Act. If a person is liable for the payment of the land 
Mohamad revenue along with other co-sharers in the village, 
sax^t then he must be deemed to be a co-sharer in spite of the 
fact that the estate in the share may not vest in him. 
It has been held that a mortgagee in possession whose 
name is recorded as such in the khewat can sue for 
profits: Lachman Pande v. Triheni Sahu {1). 

According to the view taken in this case it appears 
that all that is necessary is to see whether or not the 
name of the man is recorded as co-sharer. If it is 
recorded, then section 201(3) of the Agra Tenancy Act, 
1901, would apply. It may also be mentioned that a 
special manager of the court of wards is permitted to 
institute suits for rent and profits, though the estate 
dees not vest in him. If the arguments of the learned 
counsel for the respondent were accepted many curious 
results would follow. Take the case of two mutwal- 
lis who hold the entire village which is wakf property. 
If they institute rent suits against their tenants, then 
it would be open to the tenants to say, if the argument 
of the respondent is accepted, that they cannot recover 
rents as they are not co-sharers in the village. Take 
another case : One mutwalli realizes the entire rent. 
When he is sued by the other it would be open to him 
to defeat the claim in the rent court by saying that the 
other is not a co-sharer as he does not own any pro- 
prietary right in the share recorded in his name. One 
more case : Suppose that there are several co-sharers 
in a village. One of them holding a share which is 
wakf happens to be a lambardar. Under the scheme 
of the Land Revenue Act the Government realizes the 
entire land revenue from him. The rents have been 
realized by other co-sharers. When he sues the co- 
sharers for the land revenue, then, according to the 
argument of the learned counsel for the respondent, it 

(1) (1924) 22A. L. J.. 518. 
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vould be open to the other co-sharers to say that no i933 
suit would lie in the revenue court as the lambardar MraliaiAD 
was holding the share standing in his name only as a 
mutwalli of a wakf and had no proprietarj" interest in 
the same. 

Tte mutwallis would not be able to eject their 
tenants as they would be met with the plea that they 
(the mutwallis) were not co-sharers. In other words, 
the provisions of the U. P. Land Revenue Act and 
Agra Tenancy Act would not be applicable to those 
persons holding shares in wakf villages. We are not 
prepared to hold that this is a sound view’ of rent law’. 

In Muhammadan law there are two classes of w’akf. 

One is public and the other is private. A public wakf 
is one for a public religious or charitable object. A 
private wakf is one for the benefit of the settlor’s 
family and his descendants. Under the Mussalnian 
Wakf Validating Act of 1913 a Muhammadan may 
settle the whole income of the endow’ed property for the 
maintenance and suipport of himself and his descend- 
ants from generation to generation, provided that there 
is an ultimate gift to charity. To hold that- a mutwalli 
holding wakf property in a wakf of this kind is not a 
co-sharer for the purposes of the Rent Act would be 
taking a very narrow view. It is true that according 
to the view’ taken in Muhammad Rustam Ali Khan’s 
case (1) and Narain Das Arora’s case (2), the estate 
in the wakf property vests in God after the creation of 
a public wakf. But we doubt if it can be argued that 
in private wakfs ihe estate vests in God. The correct 
view would be to hold that the estate vests in the 
beneficiaries. In the case of private wakfs the mut- 
waili is, practically speaking, the owner, with one 
limitation and that is that he cannot make a transfer 
of the wakf property. But in every other respect his 
position is the same as that of an owner. A mutwalli 
holding a property in the case of a private wakf cannot 

(1) (1920) X L. B., 42 AIL, 6<S. (2) (1920) I. L. B., 47 Cal., 866. 
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1933 be said to be a mere manager or a superintendent. A 
'Tw» m4nnc*-n manager holds the property during the pleasure of the 
proprietor. But the mutwalli in private wakfs holds 
mohLi£ad properly during his life. After his death the 
mutuulliship will go to his legal heirs. If there are 
several heirs they will all be entitled to the profits of 
the wakf estate. The mutwalli in the case of a private 
wakf would not be accountable to any outsider in 
respect of the income of the wakf property. We are 
enable to accept the contention of the respondent that 
a mutwalli cannot be said to be a co-sharer. Nor are 
we prepared to accept the argument of the learned 
counsel for the resipondent that no one who is noi a 
proprietor can be said to be a co-sharer within the 
meaning of section 226 of the Agra Tenancy Act. In 
cur opinion, any man whose name is recorded in the 
khewat as a co-sharer will be deemed to be such ivithin 
the meaning of section 226 of the Agra Tenancy Act. 
For the purposes of the Agra Tenancy Act, it is 
not necessary for the revenue court to decide as to 
whether the person recorded as a co-sharer in the khewat 
is a proprietor or mortgagee in possession or a mut- 
walli. W^e agree with the view taken by a Bench of 
learned Judges of this Court in Sahu Manhori Saran v. 
Sahu Shamhhu Nath (1) that for the purposes of suits 
for profits managers of endowed prqperties should te 
regarded as proprietors. 

We hold that the plaintifi was entitled to maintain 
his suit for profits against the defendant. 

For the reasons given above we allow the appeal, 
reverse the decrees of the courts below and remand the 
case to the court of first instance through the lower 
appellate court. 

(1) S. A. Ho. 133 oC 1930, doddod mi the lOfch o! February, 1933. 
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Before Sir Shah Muhammad Sulaiman, Chief Justice, and 
Mr. Justice Thom, 

€HHUTTAN LAL (Objector) v, MUHAMMAD IKEAM 

KHAN (Decree-holder)'®' Mardi, i 


Civil Procedure Code, order XXI, rules 66, 69, 90 — Execution 
sale of revenue paying property — Material irregularity — 
Properties sold not in their order as entered in sale-officer's 
list — Hour of sale not specified in order adjourning sale — 
Adjournment obtained on judgment-debtor waiving a fresh 
proclamation — Estoppel — General Rules (Civil), volume II, 
Appendix 1(E)(1), rule 2 — Hnder valuation entered in pro- 
clamation of sale — Failure to object at that stage. 

In execution of a money decree two villages belonging to 
the judgment-debtor were attached, and were to be sold 
through the Collector. The decree-holder put certain valu- 
ations on these villages for entry in the proclamation of sale; 
and although notice under order XXI, rule 66(2) of the Civil 
Procedure Code was served on the judgment-debtor he did not 
question these valuations. The proclamation of sale men- 
tioned the 20th of August, 1930, and 1 o’clock as the date 
and time fixed for the sale. Shortly before the date fixed the 
Judgment-debtor applied for postponement of the sale, which 
was granted on the judgment-debtor’s giving an undertaking 
that he waived his right to a fresh proclamation, and the 
court ordered that the sale be adjourned to the 24th of Octo- 
ber, 1930; the order, however, did not specify the hour of 
sale. On the 24th of October, the Collector had 104 items of 
properties for sale under several decrees. Items 1 to 74 
on the list were ancestral properties and items 75 to 104 were 
non-ancestral. The sale officer announced that he would sell 
the non-ancestral properties first; and the two villages in 
question, which were at serial No. 78, came to be sold at 
about 1 o’clock. The judgment-debtor applied under order 
XXI, rule 90 for setting aside the sale on the ground of 
material iiregularity, and consequent loss, on the following 
counts, among others, (1) that his two villages were sold out 
of turn and not in the order in w’^hich properties for sale were 
entered in the list, (2) thai the order postponing the sale did 
not specify the hour of sale., (3) that the value of the property 


*First Appeal Hb. 1§1 of from an order of Fiyare L<al Govil, Subordinate 
Judge of Muzaffaroagar, dated tbe BOtb of July, 1931. . 
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as shown in the sale proclamation 'was grossly low, which 
misled the intending .purchasers and- resulted in the villages 
being sold for a very inadequate price. 

Held (1) In the absence of any rule fixing the order in 
which different properties ordered to be sold by different courts 
on the same day are to be sold, or any rule requiring that 
sales of properties should take place in the exact order in 
which they are entered in the list by the sale officer, there was. 
no material irregularity in the sale officer’s having taken up 
for sale the non-ancestral properties first. The sale officer’s 
list of course contains all the sales which have been ordered to 
take place on that date, but there is no representation made 
that they would take place in the exact order in which they 
are entered in the list. 

(2) Order XXI, rule 69 no doubt prescribes that the order 
adjourning u. sale should specify not only the date but also the 
hour to which the sale is adjourned. In cases where proper- 
ties other than landed properties are to be sold and sales take 
place on the spot, the specification of the exact hour is most 
important and an omission may be a serious irregularity, be- 
cause it would not be possible for the purchasers to attend 
unless the time has been announced previously. But as- 
regards landed properties, General Eules (Civil), volume II,. 
Appendix l(BKl), rule 2 lays down tha’fc the sale shall com- 
mence at noon at all seasons in all districts. There was,, 
therefore, a definite rule in existence which laid down at what, 
time the sale was to commence, and intending purchasers* 
presumably knew the usual hour. Further, apart from this> 
the failure to mention the hour in the order, although it might 
be an irregiilarit} , ceased to be a material irregularity when 
the judgment-debtor agreed that no proclamation or notice of* 
the adjourned sale was to be issued. 

(3j X^ndervaluation of the property in the proclamation of 
sale is, no doubt, a material and serious irregularity: but 
notice under order XXI, rule 66(2) was served on the judg- 
ment-debtor and any objection as to price should have been 
raised by him before the sale proclamation w'as drawn up. 
Not having raised any such objection he must be deemed to 
have waived it, and was estopped, upon general pririciples^ 
airi particularly by the added proviso (b) to rule 90, from now 
raising the same ground and urging that the undervaluations 
were a material irregularity in the publication of the sale. 
Further, having chosen to waive his right to the issue of a 
fresh proclamation, he must be deemed to have waived his- 
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objection to the alleged irregularity of undervaluation in the 1833 
previous sale proclamation. He could prove the real value "cmniTAx” 
in order to establish substantial loss, but not in order to es- 
tablish material in-egularity. Mc^mab 

ISIRAM 

Babu Ram T. Iman-ullah (1), Rup Kishore v. Colle^'tor of 
EtaJi (2), and Gulab Singh v. Raghubir Saran (3), distin- 
guished. 

Dr. K. N. Katju and Mr. B. L. Dave, for the 
appellant. 

Messrs. Mukhtar Ahmad and N. A . Skerwani, for 
the respondent. 

Sdlaiman, C. J., and Thom, J. : — This is a -judg- 
ment-debtor’s appeal from an order refusing to set 
aside an atiction sale. The judgment-debtor alleged 
material irregularities and fraud in publishing and 
conducting the sale and substantial injury in conse- 
quence. 

It appears that a simple money decree dated the Ibth 
of July, 1929, had been in execution for some time. 

Landed properties belonging to the judgment-debtor 
were attached and execution was sought against them. 

It is not necessary to go back earlier than August, 

1930. The 20th of August was fixed for the sale of 
the properties. The properties being revenue-paying 
lands, the sale had to be conducted by the Collector. 

The order passed by the Subordinate Judge fixing the 
date, as noted in the order sheet, did not specify the 
hour at which the sale would take place, but the sale 
proclamation which was issued mentioned the date as 
well as 1 o’clock as the hour at which the sale was to 
take place. It may also be noted that the incumbrances 
were not specified in the sale proclamation but were 
specified in the order (rubkar) of the court accompany-' 
ing it when it was sent to the sale officer. 

(1) (1S26) LL. R., 49 All., 402. (2) (1929) T.L. B., 32 AIL, 115 

(3) [1932]A.L.JF..387. 
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193'^ On the 16th of August, shortly before the date fixed, 
ohhcttaj,- the judgment-debtor applied to the court for the pcst- 
^ ponement of the sale. This application came up for 
** disposal on the SOth, and he made a statement that the 

sale should be postponed and the 24th of October, 1930, 
be fixed for the sale, and that it should take place on 
that day without the issue of a fresh proclamation of 
sale. On this statement the court postponed the sale 
and fixed the 24th of October for the next sale. As 
the judgment-debtor had agreed that there should be no 
fresh proclamation of sale issued, none was issued. 

On the 24th of October, 1930, the Collector had about 
104 items of properties for sale. These were grouped 
together under two different headings, “Ancestral” and 
“Non-ancestral.” In order to clear up this point the 
counsel for the parties agreed that the list of sale which 
was before the sale officer on that day should be sent 
for. That register has come and we have looked into 
it with the consent of the counsel for both the parties. 
Items 1 to 74 were ancestral properties and items 75 to 
104 were non-ancestral properties. Eai Bahadur Babu 
Jagannath Prasad has stated that the sale officer an- 
nounced at the beginning of the sale that he would sell 
the non-ancestral properties first, and the ancestral pro- 
perties the next day. The judgment-debtor’s pro- 
perties, which were at serial No. 78, were put to auction 
at about 1 o’clock. Yillage Phulat was sold for Es.5,600 
and village Mubammadpur for Es. 1,54 3. 

The judgment-debtor did not deposit the amount of 
'• the decree, wffiich was about Es.7,000, within 30 days 

and did not apply to have the sale set aside under order 
XXI, rule 89, but preferred to have it set aside on the 
ground of irregularity and fraud xmder rule 90. 

Various objections were urged in the court below, 
but, as the order of the learned Subordinate Judge 
shows, the following points were pressed before him ; 
(1) The decree-holder won over some official of the sale 
officer’s office and got the property sold first; (2) the 
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sale proclamation did not mention tlie incumbrances over 
the property; (3) the court, when postponing the sale, 
did not specify the exact hour at which the sale should 
be held; * * * (5) that the estimates of the value of 
the properties mentioned in the sale proclamation were 
grossly low which misled the intending purchasers; (6) 
that tlie actual value of the property was over 
iis.1,00,000. 

(1) On the first point the learned Subordinate Judge 
has held that there is no rule which requires that sales 
of properties should take place in the exact order in 
which they are entered in the list by the sale officer, 
and that accordingly there was no breach of any rule 
which amounted to a material irregularity. He relied 
on the case oi Inam-ullah Khan v. Shamhhu Dayal (1). 
At page 63 in that case it was observed: “According 
to the sale officer’s report his practice always has been 
:to sell first the non-aneestral properties before proceed- 
ing to sell the ancestral properties. In the absence of 
any rule requiring him to follow the order strictly, it 
cannot be said that there has been any material irre- 
gularity within the meaning of rule 90-’’ We think 
that the view taken by the court below is correct. 

The register or the list maintained by the sale officer, 
•of course, contains all the sales which have been ordered 
to take place by different courts on that date, but there 
is no representation made that they would take place in 
the exact order in which they are entered in the register. 
Furthermore, as in the reported case so in the present 
case the sale officer took up the sale of the non-ancestral 
q)roperties in the first instance. That is the explana- 
iion why the sale of item No. 78 came up at about 1 
o’clock. We are unable to hold that this circumstance 
amounted to such a material irregularity as to vitiate 
the sale. There are rules regulating the order of sales 
•of various lots when ordered to be sold in execution of 
■one decree. There ? re also rules regulating the order of 
(1) [1931] A,L.J.,62. 
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sales when the same property has been ordered to be 
sold by different courts. But our attention has not 
V. been drawn to any rule which fixes the exact order in 
which different properties ordered to be sold by different 
courts should be sold. We, therefore, see no serious, 
objection to the sale officer having taken up the non- 
ancestral properties for sale in the first instance. As 
a matter of fact, when he had 104 items of properties 
to sell, he could not have sold all those properties at the- 
exact hour at which sales were announced in advance to- 
commence. 

. There was also hardly any evidence to show that the 
decree-holder had won over any official of the sale 
officer’s office. The finding of the court below is against 
the judgment-debtor, and the learned counsel for the 
judgment-debtor has also not pressed this point before- 
us. 

(2) On the second point the contention of the judg- 
ment-debtor is that there was a non-compliance with the- 
provisions of order XXI, rule 66, inasmuch as the- 
incumbrances on the properties were not specified in the- 
sale proclamation. As pointed out above, the original 
sale proclamation did not contain these specifications, 
but the rubkar which accompanied it did contain the- 
specifications. An omission to mention the incum- 
brances in the sale proclamation would not by itself be 
injurious to the judgment-debtor, because it would be- 
likely to persuade the auction purchasers to offer a higher 
price. It is, however, suggested that the fact that 
the incumbrances were noted in the accompanying 
rubkar and not in the sale proclamation might cause a 
sudden surprise to the purchasers. But the rubkar had 
been sent along with the sale proclamation. Whatever- 
irregularity there was committed at the time of the 
issue of the previous sale proclamation, that irregularity 
was distinctly waived by the judgment-debtor when he- 
agreed that the previous proclamation of sale should 
suffice and that there should be no further proclamation'. 
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of sale. It seems to us that in view of his agreement 
it is no longer open to him to say that the sale, which chh^ak 
took place without any fresh proclamation, is vitiated i% ' 
because there was some irregularity in the sale proclama- ‘ ikbam 
tion issued on the previous occasion. - 

In the case of Girdhari Singh v. Hurdeo Narain (1) 
the judgment-debtor had obtained a postponement of the 
sale for one month, “the attachment and the notifica- 
tion of sale being maintained” (page 240); the court 
accordingly ordered the postponement of the sale “with- 
out the issue of a second notification of sale.” Their 
Lordships of the Privy Council held that the judgment- 
debtor could not properly take objection to that notifica- 
tion by stating that there was an error in it, and that 
there was an admission on his part that the notification 
was correct, or that, at any rate, there wus no such 
mistake or irregularity as would be likely to mislead 
intending purchasers W'hich could have caused substantial 
loss to the judgment-debtor, the property being sold at an 
inadequate price. 

We, therefore, hold that there w*as no irregularity, 
which can be considered to be material within the 
meaning of order XXI, rule 90, which would vitiate the 
sale. 

(3) As regards the third point, there is no doubt that 
order XXI, rule 69 prescribes that the court may, at 
its discretion, adjourn any sale to a specified day or hour. 

It is, therefore, the duty of a court to specify not only 
the day but also the hour to which a sale is adjourned. 

As noted above, no hour was specified in the order fixing 
the 20th of August, 1930, for sale, nor had any hour been 
specified in the order fixing the 24th of October, 1930, 
for the sale. In cases where properties other than 
landed properties are to be sold and sales take place on 
the spot, the specification of the exact hour is most 
important and an omission may be a serious irregularity, 
because it would not be possible for the purchasers to 

■ • ■ (l) (1878) 3 I. A., 2I'>. 
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attend unless the time has been announced previously. 
But as regards landed properties, General Eules (Civil), 

mcthTmmab appendix 1(B)(1), rule 2, lays down 

Iksasi that the sale shall commence at noon at all seasons in 
all districts.” This may be an explanation w% there 
was an omission of the exact hour in the two orders 
passed by the Subordinate Judge. As noted above, the 
hour was put down by the office in the proclamation of 
sale which was issued on the first occasion, but there 
being no fresh proclamation of sale on the second 
occasion, no hour was announced again. 

The learned advocate for the judgment-debtor has 
relied on the cases of Balu Ram v. Iman-ullah (1), Rup 
Kishore v. Collector of Etah (2), and Abdul Rauf Khan 
V. Qamrunnissa (3) in support of the proposition that 
the omission to specify the hour is a material irregularity. 
In Babu Ram’s case the propeilies to be sold were shops 
:and buildings, and the sale was not made by the Col- 
lector. Similarly, in Ru-p Kishore’ s case the sale was 
not of revenue-paying properties and was held by the 
Amin. In Abdul Rauf Khan’s case also the property 
sold Avas a house and the sale was not held by the 
Collector. The matter came up to the High Court in 
revision and the Bench declined to interfere, holding 
inter alia that it was open to the court below to find 
that there had been a material irregularity owing to the 

non-specification of the day and the hour”. 

The learned advocate for the judgment-debtor has also 
relied on the ease of Gulab Singh v. Raghubir Saran 
■(4). No doubt that was a case of the sale of zamindari 
property, but it appears that there the sale was adjourned 
not by an order of the court but by the sale officer him- 
self without specifying the hour at which the sale would 
t^e place the next day. Coupled with other matters 
t e I^nch held that there had been a material irre- 
igularity. There was no question of a waiver on the part 




III I-i-B-,49All.,402. 
A.L.J.,1062. 


(2) (1929) I. L. B., 52 All., 113. 
(4) [1932] A.L.J., 357. 
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of the judgment-debtor in that case and it can, therefore, 
be easily distinguished. 

The main question before us is whether, although 


1933 


Chhxtttan 
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the omission to specify the hour may be an irregularity, 
it is a material irregularity when the judgment-debtor khan 
has agreed that there should be no proclamation of sale 
at all. Apart from the question that there is a definite 
rule in existence which lays down at what time the sale 
is to commence, and that, therefore, the intending 
purchasers presumably know the usual hour, the failure 
to mention the exact hour in the order ceases to be a 
material irregularity when it is agreed that no proclama- 
tion or notice of the sale would be issued. When there 
was to be no fresh announcement, it is very difficult to 
hold that the sale is vitiated because in the order direct- 
ing adjournment the court had omitted to mention the 
exact hour at wffiich the sale should take place on the 
next day, the omission being presumably due to the fact 
that there was a rule in existence which fixed the time. 

If the judgment-debtor had felt any doubt as to the time 
at which the sale would take place, it was open to him 
to apply to the court to specify the hour so that he maj 
himself take steps to notify not only the date but also the 
hour. But as remarked above, he agreed that there 
should be no proclamation of sale at all for the adjourned 
date. Indeed, it was on this express understanding that 
the sale was postponed. In these circumstances we are 
unable to hold that there has been a material irregularity 
in consequence of an omission in the order of the court 
specifying the exact hour when the adjourned sale was 
to take place. 


# 
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[The judgment then proceeded to consider the evidence 
as to an allegation of fraud or misrepresentation having 
been committed by the decree-holder, and came to the 
conclusion that the allegation was not proved.] 

(5) and (6) The learned Subordinate Judge has 
come to the conclusion that the property sold appears to 
be worth Rs.40,000. * * * * We do not think that it 
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is necessary for us to go into the question of the actual 
value of the property, and we are prepared to assume iu 
favour of the judgment-debtor that the properties sold 
were worth Es.40,000. 

The under-valuation in the original proclamation of 
sale would then, no doubt, be very gross and would have 
been misleading to the auction purchasers. Their Lord- 
ships of the Privy Council in the case oi Saadatmani 
Khan v. Phul Kmr (1) considered that an under-valua- 
tion is something more than common irregularity, for 
it is a mis-statement of the value of the property which 
is so glaring in amount as could hardly have been made 
in good faith and was calculated to mislead possible 
bidders and to prevent them from offering adequate 
prices (page 41 Ti. No doubt that was a case which 
arose under section 287 of the old Code of Civil Procedure 
which did not actually provide for the issue of a notice 
to the judgment-debtor before the proclamation of sale 
was drawn up, as order XXI, rule 66 provides. But the 
remark made by their Lordships is equally applicable. 
We would have been inclined to hold that the under- 
estimate was a material and serious irregularity which 
was the cause of the property being sold for a small 
amount, if no question of estoppel had arisen. 

It, however, appears that when the decree-holder first 
applied for execution he wanted three villages to be 
attached, namely the two present villages in dispute, 
Phulat and Muhammadpur, as well as a third village, 
Ajitpur. The application was filed on the 19th of 
December, 1929, and in it the decree-holder alleged 
that Phulat was worth Es.4,000, Muhammadpur was 
worth Es. 1,000 and Ajitpur was worth Es.4,000. 
Notice was issued to the judgment-debtor to show cause 
before the settlement of the price for the proclamation of 
sale- This notice was served on him personally. He 
appeared and filed an objection on the 12th of Pebruary, 
1930, in which it was alleged that village Ajitpur was 
worth Es. 25, 000 and had been grossly under-valued. 

(1) (1898) I. n. R., 20 AIL, 412. 
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It was further pleaded that Ajitpur was an ancestral _ 
village and should not be sold by the civil com't direct. 
In this objection the judgment-debtor, for some unknown 
reason, did not object that the value of the villages 
Phulat and Muhammadpur had been under-estimated. 
The omission -was alt the more surprising, because 
according to him village Phulat w^as really worth 
Es.l,00,0('0. It is, therefore, startling that although he 
took objection to the under-valuation at Es. 4,000 of 
village Ajitpur said to be worth Es.‘25,000, he did not 
think it fit to raise objection to the under-valuation at 
the same figure of village Phulat which, according to 
him, was worth Es. 1,00, 000. 1^1 le only explanation 

suggested on behalf of the judgment-debtor before us is 
that at that time he w^as concerned mainly with the 
exemption of village Ajitpur from sale by the civil court 
direct, on the ground that it was an ancestral property. 
The fact, however, remains that the judgment-debtor had 
notice that the decree-holder had filed an affidavit in 
support of the application alleging that the villages 
Phulat and Muhammadpur were worth Es. 4,000 and 
Es. 1,000 only, and although he appeared in court to file 
objections with regard to the third property, he took no 
steps to object to these under- valuations. 

Apart from any general rule of estoppel as W'as relied 
upon in the case of Mohan Lai y. Kali Charan (1), there 
is the fact that this High Court has made the following 
addition to the proviso to order XXI, rule 90 : ‘ ‘No 

such application shall be entertained upon any ground 
which could have been taken by the applicant at or before 
the date on which the sale proclamation was drawn up.” 
This amendment was made long before 1929- It 
seems quite clear to us that in view of this express 
addition, it is no longer open to the judgment-debtor to 
urge that the under- valuations amounted to a material 
irregularity within the meaning of that rule. Notice 
.was expressly issued to the judgment-^iebtor under order 
XXI, rule 66, to appear and' show cause. He had fuB 

(1) {1»27) I. L. B., 4fl Ali, 783. 
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opportunitj' of pointing out this mistake to the court 
at the time. He refrained from doing it or omitted to 
®. do so. This ground should have been raised by him 
before the sale proclamation was actually drawn up. 
khaj,- having raised any such ground he must be deemed 

to have waived it. He must, therefore, be estopped 
from now raising the same ground and urging that the 
under- valuations were a material irregularity in the 
publication of the sale. The whole object of the amend- 
ment is that judgment-debtors should not sit idle and 
refrain from pointing out mistakes in the sale proclama- 
tion when they are given an opportunity to do so, 
and then after the sale has taken place, raise an objec- 
tion in order to get that sale set aside. We think that 
in view of the express provision in this amendment it 
is no longer open to the judgment-debtor to make the 
under-valuations a ground of material irregularity. 
This was the view expressed by a Bench of this Court 
in the czse ol Ahdul Rauf Khan v. Qamnmnissa (1). 
The judgment-debtor is not estopped from showing that 
the actual value of the property was much more than 
what was announced in the original proclamation of sale, 
in order to show that he has suffered substantial loss, 
but it would be incumbent upon him to show that this 
substantial loss was the consequence of some other 
material irregularity. He cannot be allowed to treat 
the under-valuation itself as a material irregularity when 
he failed to object at the time when he appeared on the 
former oocasion. We are, therefore, compelled to over- 
rule this objection. 

A further point against the judgment-debtor is that 
this alleged irregularity was committed when the 
previous sale proclamation was issued. He chose to 
waive his right for the issue of a fresh proclamation and 
agreed that no such fresh proclamation should be issued. 
Having done so, he must be deemed to have ■waived his 
objection to the irregularity in the previous sale pro- 
clamation. When no fresh proclamation was issued, he 
{!) [19301 A. 1062. 
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cannot be allowed to get the sale vitiated on the ground 
that, although no sale proclamation was issued at this 
time, there had been an irregularity in the preparation of ®. 
the previous sale proclamation owing to the under- 

valuations. . 

# # * * * 

Holding that the judgment-debtor is now estopped 
from urging that the under-valuations in the previous 
sale proclamation were a material irregularity, we are 
unable to hold that there has been any other material 
irregularity which has caused the property to be sold at 
an inadequate value. The mere fact that the price 
fetched was grossly low is not in itself sufficient to 
vitiate the sale. If the judgment-debtor has suffered, 
it is due to his own negligence and omission in not rais- 
ing this point when he received notice under order XXI, 
rule 66, and to his obtaining an adjournment by 
agreeing to the sale taking place on the 24th of October 
without the issue of a fresh proclamation. The appeal 
is accordingly dismissed with costs. 

MISCELLANEOUS CIVIL 
Before Mr. Justice King 

HALIMAN AND ANOTHBB, (DEPENDANTS) V. MEDIA AND JUa«sA,2 

ANOTHEE, (PlAINTIFFS)* 

Court Fees Act (VII of 1870), section l(i){h) and (d)—8uit 
for possession of fractional shares of khewat hhatas-^ 

“Estate” -^Separate engagement for Government revenue 
— Court fee payable on market value— ‘Govern'ment of India 
Notification No. IIM, under section do of Court Fees Act. 

A suit for possession of fractional shares of certain khe-wat 
holdings (khatas) of zamindari land is governed by section 
7(v) (d), and not section 7(v)(6), of the Court Fees Act and 
the court fee payable is according to the market value of the 
fractional shares. — - 

Although each khewat khata is, in accordance with section 
67A of the Land Eevenue Act and Board’s Circular I-l, en- 
tered in Ihe revenue records as being separately assessed with 


’f'Sta^p Reference in First Appeal No. 3^ of 
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a definite portion of the revenue assessed upon the mahal, 
nevertheless it cannot be held to be an ‘‘estate” within the 
meaning of the Explanation to section 7 (v) of the Court Pees 
Act, because no separate engagement has been entered into 
between Government and the proprietors in respect of the 
revenue assessed upon the khewat khata. And as the pro- 
prietors of the mahal have executed an engagement for the 
revenue assessed upon the mahal, of which the khewat khata 
as A part, it cannot be held that the khewat khata has been 
separately assessed with revenue “in the absence of such 
engagement”. 

Purther, a khewat khata is not a “definite share” of an 
estate, within the meaning of section 7(v)(b) , as it is not a 
‘‘‘definite share” of the mahal; it follows that a fractional 
share of a Miewat khata is not a ‘‘definite share” of an estate. 

, Under the Government of India Notification No. 1746, 
dated the 4th of April, 1889, issued in exercise of the powers 
conferred by section 35 of the Court Pees Act, the court fee 
in the present case would rightly have been calculated, under 
section 7(vKb), upon five times the proportionate amount of 
revenue. But after the Devolution Act of 1920 the Noti- 
fication in question has been superseded by the Local Govern- 
ment and is no longer in force. 

A khewat khata is, no doubt, a “part of an estate” and 
it is recorded as separately assessed with revenue. So, in 
a suit for possession of an entire khewat khata the court fee 
would be payable under section 7(v)(b'), upon five times the 
revenue assessed upon the khata. 

Dr. N, U, A. Siddiqui, for tHe appellants. 

Mr. l5mair(Government Advocale), for the 

Crown. 

King, J. This is a reference under section 5 of the 
Court P^s Act. 

The suit was for possession of fractional shares of 
certain khewat holdings (khatas) of zamindari land. The 
question is whether under section 7(v)(l)) of the Court 
Pees Act the value of the subject-mafter should be deemed 
to be five times the proportionate share of the Govern- 
ment revenue assessed upon the khewat khatas, or whether 
it should be tihe market value of the land in suit, unde^* 
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section 7(v)(fi) of the Act. Under section 7(y)(b), 
■where the suit is for possession of land, and where the 
land forms an entire estate, or a definite share of an 
estate, paying annual revenue to Government, or forms 
part of such estate, and is recorded in the Collector’s 
register as separately assessed with such revenue and 
such revenue is settled, but not permanently, then the 
value of the subject-matter shall be deemed to be five 
times the revenue so payable. 

It is argued for the appellant that the land in suit 
forms definite shares of an estate, which are recorded in 
the Collector’s register as separately assessed with revenue, 
and, therefore, the value should be deemed to be five 
times the proportionate share of the revenue payable upon 
the fractional shares claimed. The decision depends upon 
the meaning of the word “estate” in this clause. The 
v»nrd “estate” has been defined in the “E.vplanation” as 
follows : “The word ‘estate’, as used in this paragraph, 
means any land subject to the payment of revenue, for 
which the proprietor or farmer or raiyat shall have 
executed a separate engagement to Government, or which, 
in the absence of such engagement, shall have been 
separately assessed with revenue.” 

A perusal of the United Provinces Land Eevenue Act, 
1901, and of the rules contained in Board’s Circular I-l, 
establishes the facts that the unit of land for the purpose 
of the assessment of revenue is a mahal, and that a 
separate engagement is demanded from the lambardafs 
or proprietors of every mahal in respect of the revenue 
assessed upon the mahal. It is true that the khewat 
khatas in question are entered in the revenue records as 
being separately assessed with revenue, that is, a certain 
amount of revenue is recorded as being payable in respect 
of each khewat khata. Nevertheless, I think that a khewat 
khata cannot be held to be an “estate” within the mean- 
ing of this clause for the reason that no separate engage- 
ment has been executed in respect of each khewat khata. 
It appears that the settlement ofidcer distributes the 
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revenue assessed on each mahal over the several properties 
HiXMAN recorded separately in the khewat, in accordance with the 
Media provisions of section 67A of the U. P. Land Eevenue 
Act. This section was only inserted in the Act by an 
amending Act of the year 1929, but the practice of 
distributing the assessment of the mahal over its com- 
ponent parts (thoks, pattis, or khewat khatas) had 
previously been in force under the authority of rules 
contained in Board’s Circular I-l. I think it is clear 
that although each khewat khata is recorded as separately 
assessed with revenue, nevertheless it cannot be held to 
be an “estate” within the meaning of the clause, because 
no separate engagement has been entered into between 
Cxovernment and the proprietors in respect of the revenue 
assessed upon the khewat khata. 

It cannot be held that the khewat khata has been 
separately assessed with revenue “in the absence of such 
engagement”, because the proprietors of the mahal must 
have executed an engagement for the revenue assessed 
upon the mahal; and the khewat khata is a part of the 
mahal. I think it is established, therefore, that a khewat 
khata is not an “estate” within the meaning of section 
7(v). 

Further, I think it is clear that a khewat khata is not 
a “definite share” of an estate, as it is not a “definite 
share” of the mahal. It is merely a part of the mahal, 
but not a fractional share or definite share of the mahal, 
although it is assessed with a definite share of the revenue 
assessed upon the mahal. It follows that a fractional 
share of a khewat khata is not a “definite share” of an 
estate. 

A khewat khata is, no doubt, a part of an estate and it 
is recorded as separately assessed with revenue. So if 
the suit were for the possession of an entire khewat khata 
the court fee would be payable ad valorem under section 
7(v)(h) upon five times the revenue assessed upon the 
khata. But in the present case the suit is for fractional 
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shares of khewat khatas. Those fractional shares are not , 1933 
recorded as separately assessed mth revenue. The con- HAtnu 
elusion seems inevitable that section 7(v)(f)) does not 
apply to the facts of this case. On the other hand, 
section 7iv)(d) seems clearly applicable. The fractional' 
shares of khewat khatas are parts of an estate (mahal), 
but are not “definite shares’’ of the estate and are not 
recorded as separately assessed Avith revenue. Therefore 
under section 7(v)(d) the court fee is payable on the 
market value of the fractional shares. 

It is conceded that the practice hitherto has been to 
treat the khewat khata as an ‘ ‘estate’ on the ground that 
it is recorded in the Collector’s register as being separately 
assessed with revenue and that, therefore, if a fractional 
share of the khewat is in suit, the court fee is treated as 
payable rmder section 7(v)(b) on five times the propor- 
tionate amount of revenue. According to the Chief 
Inspector of Stamps, this practice is not sanctioned by 
the Act itself but is based upon the authority of an old 
Government of India notification, viz. Notification 
No. 1746, dated the 4th of April, 1889, under which the 
Government of India, in exercise of the powers conferred 
by section 35 of the Court Fees Act, 1870, were pleased to 
direct that “When a part of an estate paying annual reve- 
nue to Government under a settlement which is not perma- 
nent, is recorded in the Collector’s register as .separately 
assessed with such revenue, the value of the subject-matter 
of a suit for the possession of, or to enforce a right of pre- 
emption in respect of, a fractional share of that part 
shall, for the purpose of computation of the amount of 
the fee chargeable in the suit, be deemed not to exceed 
five times such portion of the revenue separately assessed 
on that part as may be rateably payable in respect of the 
share.’’ On the strength of this Notification the court 
fee would be computed in the present case on the revenue 
payable in proportion to the fractional shares. 

The argument on behalf of the Grown is that in the 
absence of such Notification the court fee would be payable 
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in this case not on five times the proportionate share of 
revenue but on the market value, under section 7(v)(d). 
It is argued with some force that if section 7(v)(6) were 
applicable to cases of this sort then there would have been 
no necessity for issuing the notification. I have already 
given reasons for holding that section 7(v)(&) does not 
apply to this case, and certain rulings have been cited 
in support of this conclusion. In Haidar Ali y. Sondha 
(1) it was held that in a suit for a half share of a holding, 
not a definite share in an estate paying annual revenue 
to Government, the stamp must be calculated upon the 
value of the land under section 7(v)((i) and not on the 
revenue under clause (v)(6), there being no provision in 
the Court Pees Act for the value of a fractional part of a 
liolding, which is recorded in the Collector’s register as 
separately assessed with land revenue, being calculated 
on the land revenue. The reason for the decision seems 
to have been that although the holding was recorded in 
the Collector’s register as separately assessed with land 
revenue, it was, nevertheless, not an “estate” within the 
meamng of the clause and, therefore, section 7 (v)(&) was 
not applicable. This ruling was followed in Mst. Jian 
V. Mst. Nadir Nishan (2). It may be that it was in view 
of these rulings that the Government of India Notification 
of 1889 was issued. However that may be, it seems clear 
that under this Government of India Notification the court 
fee in the present case would rightly have been calculated 
upon five times the proportionate amount of revenue. 
The Chief Inspector of Stamps points out that in the 
United Provinces the Notification of 1889 is no longer 
in force. Under the Devolution Act of 1920, the Local 
Government were given authority to issue notifications 
under section 35 of the Court Pees Act in respect of the 
territories under their administration. The power to 
issue notifications must include the power to cancel noti- 
fications previously issued. The Local Government ol 
the United Provinces did, in fact, issue a notification 

(1) £1^] Pimj. itec^ Ife* 102. (2) [1883] Pimj. B€c.| No. 0. 
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No. 1231, dated the 11th of October, 1923, under section 
35 of the Court Fees Act as amended by the Devolution H Ai J MAs t 
Act. In this Notification they gave a list of cases in media 
which the G-overnor in Council had been pleased to make 
certain reductions and remissions in court fees and it was 
expressly stated that this Notification was ■ issued 
in supersessicn of all previous notifications ‘under 
that section. The United Provinces Notification did 
not include any remission or reduction correspond- 
ing fo that made by the Government of India - 

Notification of 1889. ‘Whether' this omission was 
intentional or due to an oversight is immaterial from 
my point of view. The fact remains that the Govern- 
ment of the United Provinces cancelled the Notification I 

of 1889 under which the court fee, in a case of this sort, . 

could be computed on five times the proportionate revenue. | 

The result is that w^e must now follow strictly the pro- } 

visions of the Act itself and, for reasons given above, I * 

hold that section. 7 (v) (5) is not applicable to the facts of 
this case. and the court fee must be paid upon the. market 
value of the property under section .7(v)(d). 

Certain rulings of this High Court have been referred | 

to on behalf of the appellant, but I do not think that any I 

of them support his argument. In Reference under the 
Court Fees Act (1) it was held that the court fee in 
respect of separate plots of land which did .not constitute s 

any definite fraction of a distinct revenue-paying area, 
and were not themselves separately assessed to revenue, 
should he paid on the market value of the land and not, . 
as is the case where the suit is for a definite fractional 
stare, on five times the Government revenue. The ruling 
relates to separate plots of land and the decision is that 
the court fee is payable on the market value of the land, 
so prima facie it has no bearing on the present case, but 
the learned advocate for the appellant has relied upon 
certain observations made by the Taxing Officer which 
were endorsed by the Taxing Judge. In my opinion the 

(1) (1894) LL.B., 16AJl.,4a3, ' 
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m3 observations made do not help the appellant, hecanse they 
are based upon the Government of India Notification of 
Media 1889 which has now been cancelled. There seems to be 
no ruling of this Court which is directly in point and it 
seems unnecessary to refer to any cases which were decided 
before the cancellation of the Government of India Noti- 
fication of 1889. 

Under the present law it appears that certain anomalies 
will arise. The court fee in a suit for possession of an 
entire khewat khata would probably be less than in a suit 
for possession of half the khata. If the contention for 
the Crown is accepted as correct, as I think it must be, 
then the result is that these anomalies must be accepted 
and the present practice must be altered, unless the Local 
Government think fit to issue a notification under section 
35 of the Court Tees Act on the lines of the Government 
of India Notification of 1889- 
In my opinion section 7(v)(b) is not applicable and 
there is no notification under section 35 to be taken into 
account, so section 7 (v) (d) applies and the court fee must 
be paid on the market value of the property in suit. I 
allow three months to the parties for making good the 
deficiency in court fees. 
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Before Mr. Justice Bajpai 
EMPEEOE V. ASA EAM* 

. Mumeipalities Act (Local Act II of 1916), sections Ml, 
• b heading F (a), (b) and (d)~Bye~law requiring licence 
for sale of milk, dahi etc. — ^Ultra vires — Power to establish, 
regulate and inspect markets etc. does not include power to 

impose and levy licences. 

A bye-law framed by a Municipal Board prohibiting a sbop- 
selling milk and dahi etc. without previously 
Obtaining a licence from the Board is ultra vires. 


I^ef^nce Ho. 828 of |932. 
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Under section 298, clause (2), heading F(d) the Board has 
the power to provide for the establishment, regulation and ’ 
inspection of markets, etc., and of places for the manufacture, 
preparation or sale of specified articles of food or drink, but 
this sub-clause does not speak of requiring or levying licences; 
and it would be doing violence to the language to hold that 
a power to make bye-laws for the above-mentioned purposes 
includes a power to make bye-laws requiring licences and 
levying fees for the sale of specified articles of food or drink. 
The power to make bye-laws regarding granting of licences 
is contained in section 241 and in sub-clauses (a) and (h) of 
heading F of section 298, but that is confined to the sale of 
meat, fish, fruits and vegetables and does not apply to the 
sale of any other articles of food or drink. 

Messrs. S. K, Dar and S, N. Seth^ for the applicant. 

The Assistant Government Advocate (Dr. M. Wali- 
ullah), for the Crown. 

Bajpai, J. By this reference the learned Sessions 
Judge of Fatehpur recommends that the conviction of the 
apphcant under section 299(1) of the Municipalities Act, 
Local Act n of 1916, be set aside. The reeonomendation 
is opposed by the Municipal Board of Fatehpur. The 
facts are that the applicant is a shopkeeper having his 
shop within the municipal limits of Batehpur, and the 
charge against him is that he was selling milk and dahi 
without having obtained previously a licence from the 
Municipal Board. The bye-law which he is said to have 
infringed is to the effect that “No person shall sell or 
expose for sale milk, cream, rahri, dahi, butter, or ghee 
within the limits of the municipality unless he has been 
granted a licence in this behalf on payment in advance of 
an annual fee of Bs.2 for such licence, whether 
it is of the whole year or for a pail thereof.” The courts 
below have held that there is sufficient ewdence on the 
record to show that the applicant was selling milk or dah^ 
at his shop within the municipal limits and it is admitted 
that he had not taken a licence. 

It is, however, contended thai the bye-law in question 
was ultra vire-'^. The Municipal Board purports to have 

39 AD 
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framed the bye-law under a power given to it by section 
298, clause (2), heading F(d) of the Municipalities Act. 
Under clause (1) of that section a Board can make bye-laws 
consistent with the Act, and it is argued that looking at 
the scheme of the Act the legislature intended that the 
Municipal Board should not levy any licence for the sale 
of articles like milk and dahi. Under section 130 of the 
Municipalities Act of 1900 the Board had the power by 
rules to prohibit the sale of any specified articles of food 
or drimJc except in accordance with the conditions of a 
licence granted by the Board, and it is clear, therefore, 
that under the old Act the Municipal Board could levy 
licence on aiticles like milk and dahi. The power to levy 
a licence was, therefore, given by the Act itself and not 
by means of any bye-law framed under the bye-law making 
power of the Board. Under section 241 of the present 
Act, it has been laid down that the right of any per- 
son to use any place as a market or shop for the sale of 
animals, meat or fish intended or human food, or as 
a market for the sale of fruit or vegetables shall be subject 
to bye-laws made under heading F of section 298. Tt 
would thus appear that the wide powers conferred by 
.section 130 of the Act of 1900 to control and regulate 
places for the sale of articles of food and drink have been 
considerably curtailed in this section and section 298F. 
There is, therefore, some force in the argument advanced 
on behalf of the applicant that the bye-law in question 
is not in keeping with the spirit of the Act. Coming 
to section 298(2), heading F(d), it seems that the Board 
has the power to provide for the establishment and for 
the regulation and inspection of markets and slaughter 
houses, etc., etc., of places for the manufacture, prepara- 
tion or sale of specified articles of food or drink, and the 
contention of the Board is that they have framed a bye- 
law for the levying of the licence for the sale of milk and 
dahi etc., under this power. This particular sub-clause 
does not either speak of prohibition or of levying of a 
licence. The power to make rules regarding prohibition 
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and the granting of licences is contained in section 298(2), 
heading F(a) and (b), and that is confined to the sale of 
animals intended for human food, meat, fish, fruit and 
vegetables. It would be doing violence to the language 
to hold that when a Board attempts to make a bye-law 
for the establishment, and for regulation and inspection, 
of places for the sale of specified articles of food or drink, 
the Board has the power to make a bye-law for the levying 
of licence on specified articles of food or drink. They 
can provide for the establishment, for the regulation and 
for the inspection, of places for the manufacture or sale 
of specified articles of food, but they cannot under the 
dubious expression “regulate places’’ charge a fee for 
licence. ' ‘A statutory power conferred upon a Municipal 
Council to make bye-laws for regulating and governing 
a trade does not, in the absence of an express power of 
prohibition, authorise the making it unlawful to carry on 
a lawful trade in a lawful manner.” This was held by 
their Lordships of the Privy Council in Munici'pal Cor- 
poration of Toronto v. Virgo (1). The Board has the 
power under section 294 of the Municipalities Act to 
charge a fee to be fixed by a bye-law for any licence, 
sanction or permission which it is entitled or required to 
grant by or under this Act, but as I have indicated above, 
the change in the present enactment shows that they 
are empowered to require licences to be taken out only 
for markets used for the sale of animals, meat, fish, fruit, 
or vegetables, and that as regards shops the Boards are 
empowered to require licences to be taken out only in the 
case of shops used for the sale of animals, meat or fish. 
They are not empowered to demand a licence in the case 
of a shop used for the sale of milk, dahi, cream, etc. I, 
therefore, accept the recommendation of the learned 
Sessions Judge, set aside the conviction of the applicant 
and direct that the fine, if paid, be refunded. 

(1) [1896] A. C., 88. 

40 AD 
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Before Mr, Justice King and Mr, Justice Niamat-ullah 

UPENLEA NATH BASTJ (Defendant) v. HET LAL 
(PlAimiFF)^' 

Civil Pfocediire Code, schedule II, paragraph 20 — Application 
for filing an award — Venue — '[Court having jurisdiction over 
the subject-matter of the award'' — Territorial jurisdiction. 

In order to decide whether the court, to which an applica- 
tion for filing an award under paragraph 20 of the second 
schedule of the Civil Procedure Code is made, has jurisdiction 
over the subject-matter of the award, it is necessary to consider 
the reliefs granted by the award and to determine whether the 
court would have jurisdiction to try a regular suit between the 
parties in which the reliefs claimed were the reliefs granted by 
the award. 

It was agreed between a debtor and a creditor that the 
creditor should have a half share in a certain zamindari 
property of the debtor in lieu of his loan; but no conveyance 
w’as executed, and the debtor continued in possession of tlie 
entire property, paying a half share of the profits to ilie 
creditor. Disputes subsequently arose and w^ere referred to 
arbitrators, the matters to be decided being (1) the quesrion 
of accounts and (2) the question of transfer of the properly 
The award decided that the debtor w^as to pay a certain siaii 
to the creditor to huj out the latter’s half share, and until 
such payment was made the latter wmuld remain owner of 
that share. An application to file the award was made in the 
court of the Subordinate Judge of Benares; the parties were 
residents of Benares, but the property was situate in Patna. 

Held that the court was not a court having jurisdiction over 
the subject-matter of the award. The award dealt with two 
points, one being the sum of money due in respect of the pro- I 

fits and the other relating to the transfer of the property. i 

•Only the first matter was within the jurisdiction of the court, 
but not the second. The court could not assume jurisdution 
by ignoring and rejecting a portion of the aw^ard and the court 
was wrong in treating that portion as a nullity on the gi’ound 1 

that there having been no conveyance in favour of the creditor, 
that portion of the award which declared his ownership was 
a nullity. 

♦First Appeal No. 48 of 19S2, from 'an order of Matliiira Prasad, SnUordi- ■ ' I 

nate Judge of Benares, dated the 9th of January, 1932. 

" ' 

■ ' ■■ ■ . I f 

' ■ . ’ i 
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Mr. B. Malik, for the appellant. 

Upenbba 

Sir Tej Bahadur Sapm and Messrs. Shiva Prasad Sinha 
and C. B. Agancala, for the respondent. hetLal 

King and Kiamat-lllah, JJ. : — This is a defendant’s 
appeal arising out of an order passed by the Subordinate 
dudge of Benares under paragraph 21 of the second 
schedule of the Code of Civil Procedure ordering an award 
to be filed and pronouncing judgment according to the 
award. 

The appellant Babu Upendra Nath Basu was defendant 
No. 1 in the suit. In the year 1908 he purchased certain 
zamindari property in a village called Eaitar in the 
district of Patna, which is in the province of Bihar and 
Orissa. In 1912 the appellant borrowed a sum of 
Es.61,000 from Ishwari Prasad and in 1914 Ishwari 
Prasad and the appellant agreed that Ishwari Prasad 
should have a half share in the Eaitar property in lieu 
of his loan. No conveyance was executed in Ishwari 
Prasad's favour but the appellant continued to manage 
tlie Eaitar property both for Ishwari Prasad and f^r 
himself and to pay a half share of its profits to Ishwari 
Prasad. 


After Ishwari Prasad’s death his sons and grandson 
entered into an agreement with the appellant on the 25th 
of April, 1926, in respect of the Eaitar property. It 
was agreed that the appellant should execute a conveyance 
to the heirs of Ishwari Prasad in respect of one-half 
of the property and that he should continue to manage it 
on behalf of both parties. It was further agreed that 
in case of dispute, the dispute should be referred to arbi- 
tration. Disputes arose, and on the 3rd of April, 1928, 
the appellant and the heirs of Ishwari Prasad referred 
their disputes to arbitrators. The terms of reference 
required the arhitrators to go into the accounts and the 
transfer of the Eaitar property. On the 1st of August, 
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1930, the arbitrators delivered their award. The appel- 
lant was to pay Es. 61,400 to the heirs of Ishwari Prasad, 
i.e. he was to pay Es.15,350 to each of the four heirs to 
buy out their interests in the Eaitar property. It was 
further provided that until the heirs had been paid, they 
would remain owners in one-half of the Eaitar property. 
Provision was also made for payment of interest on the 
sums aw'arded. 

Het Lai, who is one of the sons and heirs of Ishw-ari 
Prasad, applied to the Subordinate Judge of Benares 
under paragraph 20 of the second schedule for an order 
that the award be filed in court and that a decree be 
passed accordingly. The appellant resisted the applica- 
lion on several grounds, one of which was that the 
Subordinate Judge of Benares had no jurisdiction over 
the subject-matter of the aw^ard. The court below* 
remarked that the award related to two matters, namely 
to accounts and to transfer of Eaitar property. So far 
as the accounting and the award of money to the plaintiff 
and defendants 2 to 4 were concerned, it was admitted 
that the court had jurisdiction. It may be here observed 
that the parties are residents of Benares. In so far as 
the award related to the transfer of Eaitar property the 
court below came to the conclusion that in reality the heirs 
of Ishw'ari Prasad were not legally owners of a half share 
and that the clause in the aw'^ard which declared the 
ownership of those persons in the Eaitar property was 
a mere nullity. The learned Subordinate Judge there- 
fore treated the award as granting merely certain sums 
of money to the heirs of Ishweri Prasad and treated the 
clause in the award relating to ownership in Eaitar pro- 
perty as a mere nullity which could be ignored without 
affecting the rest of the award. The result wns that the 
court below'' passed an order that the award be made a 
rule of the court, excepting the portion which deals with 
the ownership of the Eaitar property. 

The appellant challenges the order of the court below' 
on several grounds, but for the purpose of disposing of 
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this appeal it is only necessary for us to consider the 
objection that the court below had no jurisdiction to pass ctpexde 
the order that the award be made a rule of the court basu 
subject to a certain modification. hetLal 

The question raised depends upon the interpretation 
of schedule II, paragraph 20, clause (1) which lays down 
that “Where any matter has been referred to arbitration 
without the intervention of a court, and an award has 
been made thereon, any person interested in the award 
may apply to any court having jurisdiction over the 
subject-matter of the award that the award be filed in 
court.” The question is whether the Subordinate Judge 
of Benares had jurisdiction ovei the subject-matter of the 
award. The award, as we have already stated, dealt 
with two principal points, one was the sum of money 
due from the appellant to the heirs of Ishwari Prasad in 
respect of the profits of Baitar property; the. other point 
related to the transfer of Baitar property, i.e. the question 
whether the appellant should execute a conveyance in 
respect of a half share of the Baitar property in favour 
of the heirs of Ishwari Prasad, or whether he should buy 
out their interests in the property. 

It is argued for the appellant that the court must have 
jurisdiction over the whole of the subject-matter of the 
award and that as the Baitar property, which forms the 
subject-matter of the award, is outside the territorial 
jurisdiction of the court, the court has no jurisdiction 
under paragraph 20. Several authorities have been cited 
for the proposition that the court must have jurisdiction 
over the whole of the subject-matter. In KTishna lysi 
V. Subbarama Iyer (1) it was held that the expression 
“the subject-matter of the award” in paragraph 20 of 
schedule U of the Code of Civil Procedure means the 
whole, and not the whole or a portion, of the subject- 
matter of the award and that a court within whose juris- 
diction a portion of the immovable properties forming 

( 1 ) (1932) I. L. R., 65 Mad., 689. 


546 


THE INDIAN LAW EEPORTS 




1933 


UPElSrDBi. 

Nath 

Basu 

V, 

Het Lae 


[vOL. Lv 


the subject-matter of an award is not situated has no 
jurisdiction to entertain an application to file the award 
That case related to the partition of joint family property 
which was situated partly in British India and partlv 
outside British India. It was argned that the decree 
might be confined to the subject-matter of the award in 
so far as it was within the jurisdiction of the British 
Indian courts. The learned Judges held that it was not 
open to the court to direct the award to be filed in part 
and to pass a decree in terms of portions only of the 
award under paragraph 20 of the second schedule. In 
the present case the court below has only .been able to 
assume jurisdiction by treating the award as merely an 
award of money and by disregarding the portion relating 
to the ownership of the Eaitar property. On the strength 
of the Madras ruling, the court below was not justified in 
passing a decree in terms of a portion only of the award 
and we think the court took an erroneous view in treating 
the portion relating to the owirership of Eaitar property 
as a mere nullity. In the Madras ruling cited above a 
number of authorities on the same point are mentioned 
and relied upon and it is unnecessary for us to discuss the 
rulings separately. In the present case we think it is 
unnecessary to decide that where an award relates to 
immovable property, then the court has no jurisdiction 
under schedule 11, paragraph 20, unless every item of the 
immovable property is within the territorial jurisdiction of 
the court. It appears to us that, even according to the 
respondents contention, the question of jurisdiction must 
be decided against them. It was argued for the respon- 
dents that the question of jurisdiction must be decided 
with reference to the provisions of sections 16 to 20 of 
the Code of Civil Procedure. That contention seems to 
us sound. In order to decide whether the court has 
jurisdiction over the subject-matter of the award, it is 
necessary to consider the relief s granted by the award and 
to determine whether the court would have jurisdiction 
to try a regular suit between the parties in which the 


I 


I’ 







ALLAHABAD SERIES 


VOL. LV 



reliefs claimed were the reliefs granted by the award. 
For the purpose of deciding the question it seems neces- 
sary to refer to sections 16 to 20 of the Code, as these 
seem to be the only rules of law applicable. If this test 
is applied, however, we think that the decision must be 
against the respondents. Under section 16, clause (d), 
it is laid down that a suit “for the determination of any 
other right to or interest in immovable property” must 
be instituted in the court within the local limits of whose 
jurisdiction the property is situate. It appears to us 
that the award did determine that the heirs of Ishwati 
Prasad had a legal title to a half share in the Eaitar pro- 
perty and that they were entitled to retain their ownership 
until they had received certain sums of money from the 
appellant. It has been contended for the respondents 
that no question of title was raised or decided and that 
there never was any dispute regarding the ownership of 
the Eaitar property. This is only true in a certain 
sense. The appellant apparently never contested the fact 
that the heirs of Ishwari Prasad were entitled to a half 
share in the Eaitar property. If their rights had not 
been acknowledged, there could have been no meaning 
in the reference to arbitration regarding the share of 
profits due to the heirs of Ishwari Prasad. In another 
sense, however, there was a dispute regarding ownership 
No deed of conveyance has been executed in favour of 
Ishwari Prasad’s heirs and there was some dispute 
whether such a conveyance should be executed and, if so, 
on what terms, or whether Ishwari Prasad’s heirs should 
relinquish their interests in the Eaitar property in lieu of 
hard cash and, if so, what amount. We think that in 
view of the pleadings it is not open to the plaintiff to argue 
that there never was any dispute regarding the proprietor- 
ship of village Eaitar. In the very first paragraph of the 
plaintiff’s application he states “that there was a dispute 
between the parties regarding the proprietorship of village 
Eaitar in the district Patna.’' On the plaintiff’s own 
showing, therefore, there was such a dispute and we have 
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already indicated the nature of the dispute. As the 
award declared the legal ownership of Ishwari Prasad’s 
heirs in the Eaitar property and declared that they were 
entitled to retain their ownership until the specified sums 
of money had been paid to them, we think that under 
section 16(d) the suit could only be instituted in a court 
within the local limits of whose jurisdiction the Eaitar 
property is situated. 

It has been contended that the proviso to section 16 is 
applicable, but in our opinion, when the relief granted 
by the award is a declaration of proprietary title to certain 
immovable property the proviso is not applicable. The 
arbitrators in effect gave Ishwari Prasad’s heirs a charge 
over the immovable property until the specified sums were 
paid to them, and the terms of the award were similar in 
many respects to a decree for redemption. 

In our opinion, therefore, the court below had no 
jurisdiction over the subject-matter of the suit within 
the meaning of schedule 11, paragraph 20 and the appeal 
must be allowed. We allow the appeal with costs here 
and in the court below. The application filed in the 
lower court will be returned to the plaintiff respondent. 


Before Mr. Justice Thom and Mr. Justice Rachhpal Singh 

NAG-ESHAE PRASAD (Sueetv) v. GUDEIMAL NAEAIN 
DAS (Decueb-holder)* 

Civil Procedure Code, section 55(4 ) — Release from arrest of 
judgment-debtor intending to apply for insolvency — Surety — 
Terms of security bond not in accordance with section — 
Discharge of surety according to actual terms of bond — 
Whether a nullity — Jurisdiction — Civil Procedure Code, sec- 
tion 151. 

A judgment-debtor was arrested in execution of a decree, 
but was released under section 55(4) of the Cml Procedure 
Code on Ms expressing an intention to apply for insolvency 


♦Second Appeal No. 106 o£ 1932, from a decree of Sheo Harafeh Lai, Addi- 
tional Subordinate Judge of Ballia, dated the 7th of No-vember, 1931, 
reversing a dwree of Sy^ Ali Razi, Munsif of Basra, dated the 1st of 
1930. ' ■ * 
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and on Ms fiirnisliing a surety wlio^ filed a security bond nnder- 
takiiig that the petition in insolTency would be duly filed and 
that he would produce the judgment-debtor in court on the 
date to be fixed by the court. The petition in insolvency was 
filed within one month, and the judgment- debtor was produced 
in court on the date fixed ; and the court passed an order stay- 
ing execution proceedings pending the determination of the 
insolvency proceedings. Two days later, the surety applied 
for discharge on the gTound that he had performed his obli- 
gations under the security bond, and after hearing both par- 
ties the court passed an order discharging the surety. The 
insolvency petition was eventually rejected, and thereupon the 
decree-holder applied that the surety be ordered to produce 
the judgment-debtor. As, however, the surety bond had been 
cancelled, the decree-holder applied that the order of cancel- 
lation be set aside under section 151 of the Civil Procedure 
Code by the exercise of the inherent jurisdiction of the court. 
This application was refused by the court, but w^as allow^ed by 
the lower appellate court. 

Held that although the terms of the security bond might 
not have been in accordance with the provisions of section 
55(4), yet the bond having been accepted as executed, the 
surety was entitled to stand upon its terms; and those terms 
having been carried out, the bond was rightly cancelled, 
though the insolvency proceedings had not terminated and fur- 
ther proceedings in execution might yet be taken. The order 
of cancellation w’^as passed with jurisdiction and was not a 
nullity. • 

The order of cancellation could not be set aside under section 
151 of the Civil Procedure Code. Though it was not appeal- 
able, the decree-holder had a remedy by way of revision, of 
which he did not avail himself. It is well established that 
where a party considers a decree or order of the court unjust 
and has neglected to avail himself of the remedy provide! by 
the Civil Procedure Code^ e.g. his right of appeal or of appli- 
cation in revision, it is not open to him subsequently to invite 
the couxt by virtue of its inherent jurisdiction reserved by 
section 151 to disturb that decree or order which he has failed 
to challenge in the statutory manner and within the statu- 
tory period. 

Mi, Krishna Murari Lai, for the appellant. 

Dr. J\r. P, A sthana, Messrs. Gopalji Mehrotra and 
J. P. jBAargam, for the respondents. 
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Thom and Eachhpal Singh, JJ. : — The respondents, 

the firm Gudrimal Narain Das, obtained a simple money 
V. decree against one Eaghunath Prasad on the 26th of 
NabaisDas April, 1926. In execution thereof Eaghunath Prasad 
was arrested on the 20th of ilpril, 1929. On this date 
Eaghunath Prasad filed an application in the court of 
the Munsif of Basra, in which he stated that it was his 
intention to apply to be adjudged an insolvent and in 
respect whereof he craved his release. The court ordered 
his release and stayed execution proceedings on conditioji 
that he furnished security under section 65(4) of the Code 
of Civil Procedure. The judgment-debtor furnished the 
appellant Nageshar Prasad as surety. The latter 
executed a surety bond under which he undertook (1) that 
the judgment-debtor would file an insolvency application 
in the court of the District Judge, and (2) that he, as 
surety, would produce the judgment-debtor in court on 
the date to be fixed by the court. The date fixed was 21st 
of May, 1929. On the 7th of May the application to be 
declared an insolvent was filed by the judgment-debtor. 
On the 21st of May the judgment-debtor was produced in 
court. On the 23rd of May the appellant applied to havi 
his surety bond cancelled in respect that he had discharged 
the obligations undertaken by him thereunder. Parties 
were heard upon this application and on the same day, 
namely the 23rd of May, the court passed an order dis- 
charging the appellant. 

The insolvency application of the judgment-debtor was 
eventually rejected some time after the surety had been 
discharged. Thereupon the decree-holder applied on the 
10th of July, 1930, for an order that the appellant be 
ordained to produce the judgment-debtor and in default 
thereof that execution should be enforceable against the 
appellant. As the surety bond had been cancelled by 
the order of the 23rd of May . 1929, the respondent filed 
3 further application on the 28th of July, in which he 
prayed that this order be set aside by the court in the 
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exercise of its inherent jurisdiction reserved to it by 
section 151 of the Code of Civil Procedure. On the 28t]i nagesh.!.e 
of July, 1930, it was not open to the respondent to 
challenge the order of May, 1929, by way of appeal, the kSaShI? 
statutory period for appeal having expired. 

The learned Munsif held that it was not open to the 
court to disturb the order of the 23rd of May, 1929, as 
the respondent had neglected to avail himself of his 
statutory remedy. Having failed to take advantage of 
his statutory remedy, it was not open to respondent to 
invoke the provisions of section 151. He accordingly 
dismissed the respondent’s application against the appel- 
lant. 

The learned Additional Subordinate Judge in the lower 
appellate court has held that the order of the 23rd of May, 

1929, discharging the surety is null and void, and he has 
accordingly allowed the respondent’s claim. 

The argument that the respondent was entitled under \ 
section 151 to have the order of the 23rd of May, 1929, j 
reviewed and set aside was not pressed before us in { 
appeal. It was contended at some length that the order, 
inasmuch as it was not made in an application against 
the surety by the decree-holder, was not a decree within 
the meaning of the Code of Civil Procedure. It was not 
appealable and the remedy of appeal was, therefore, not 
available to the respondent. "With this argument we are 
in agreement and in this connection we refer to two 
rulings, namely Ram Kishun v. Lalta Singh (1) and 
Ramanathan Pillai Y. Doraisicami Aiyangar (2). These 
two rulings clearly support the respondent’s contention 
in this connection. It was admitted, however, that the 
respondent had a remedy by way of revision. It is well 
established that where a party considers a decree or order 
of the court unjust and has neglected to avail himself 
of the remedy provided by the Code of Civil Procedure, 
e.g. his right of appeal or of application in revision, it is 




■ 




I* 


■! 


(1) (1928) I. L. R ., 51 AU., 346. 


(2) (1919) T. L. R., 4.3 Mad., 325. 
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not open to him subsequently to invite the court by virtue 
of its inherent jurisdiction reserved by section 151 to 
f.' disturb that decree or order which he has failed to 
challenge in the statutory manner and within the statu- 
I tory period. But as already remarked, this point was 
^ eiven up by the respondent in the course of the hearing. 

In support of his appeal the appellant has argued that 
he is no longer a surety; by the order of the 23rd of May, 
1929, his responsibility under his surety bond has been 
cancelled and that, therefore, the court cannot hold him 
liable under it. The respondent has argued in reply that 
the surety bond was executed under section 55(4) of the 
Code of Civil Procedure and could not be cancelled till the 
termination of the insolvency proceedings. We have con- 
sidered the terms of the bond. Upon the face of it the 
bond does not appear to have been executed under any 
section of the Code of Civil Procedure. No reference is 
made to section 55(4). It may be that the court should 
not have accepted the bond as executed, but the fact is 
that it did accept the bond without any objection on the 
part of the respondent. In these circumstances we are 
of opinion that the appellant is entitled to stand upon the 
terms of the bond, and it is not open to the respondent to 
have imported into the bond provisions which are not 
there. 

The appellant argued in the second place that assiuning 
that the order of the 23rd of May, 1929, was a bad order, 
it cannot now be challenged since the respondent did noli 
take steps to challenge it timeously. We have already 
dealt with this argument, with which we have declared 
our agreement. The respondent, however, has contend- 
ed that the order of the 23rd of May, 1929, w^as ab initio 
null and void. The lower court had stayed execution 
proceedings pending the determination of the insolvency 
proceedings and the latter not having been terminated 
upon the 23rd of May, 1929, the court, he main- 
tained, had no jurisdiction to pass the order can- 
celling the bond on that date. We are unable to 
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accept this contentiop. It was not disputed by the 

learned counsel for the respondent that the lower 
prmrf had iurisdiction to entertain the application 

made upon t4 23rd of May, 1929, by the appellant 

for his discharge as surety. Further, it is possible to 
emisage many circumstances in which the granting o 
such an order upon an application for discharge would not 
milv be within the jurisdiction of the court but indeed 
iust and equitable. We cannot therefore regard the order 
discharge of the 23rd of May, 1929, as a fundamental 
nullity which the respondent was and is entitled to ignore. 

We are of opinion th at the order was a just order m the cir- 
cumstances, but, just or unjust, it certainly was not a 
nullity. Whether a decree or order of the court is a 
nullity or not may sometimes be a somewhat complicate.- 
problem. There may be border-line cases where tlm 
question is attended by a considerable difficulty. is 
matter was considered in the ease of AsUtosh Sikdar v. 
Behari Lai Kirtania (1). In the course of their judg- 
ment their Lordships of the Priyy Council stated that one 
well established test of whether an order or decree is a 
nullity or a mere irregularity is,-is it open to the parties 
against whom the decree or order is passed to waive objec- 
tion to it? Applying that test in the present case it is 
clear that the order of the 23rd of May, 1929, -was not a 
nullity. It was an order which the court had jurisdictioi. 
to pass upon consideration of the appellant’s application 
for discharge. 

We hold (1) that the order of the 23rd of May, 1929, 
is sound in law; (2) that in any event it cannot now be 
challenged by the respondent; and (3) that the appellan 
has been discharged as surety in connection with fbe pro- 


eeedings against Eaghunath Prasad. 


In the result the 


appeal is allowed, and the appellant will have is 
throughout. 

(1) (1907) I- L. B., 35 Cal., 61(72). 
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Before Sir Shah Muhammad Sulaiman, Chief Justice nr A 
Mr. Justice Thom ' ’ 

SHAMBHTI PEASxAD and another (Defendants) v. 
MAHi\.DEO PEASxAD and others (Plaintiffs)* 

Transfer of Property Act {IV of 1882), section 41— Transfer hu 
ostensible owner— Estoppel against real owner and persom 
claiming under him— Hindu daughter allowing another per- 
son to be in possession of her estate as ostensible owner— 
No estoppel against reversioners— Adverse possession— -Id- 
verse possession against limited otcner whether adverse 
possession against the reversioners. 

A Hindu daughter succeeded to her father’s estate, but she 
allowed her uncle’s name to be entered in the revenue papers 
in respect of the estate and the uncle took possession. Sub- 
sequently the uncle, as ostensible owner, transferred a part 
of the estete to the defendants. Later on, the daughter died; 
and mthin twelve years of her death her sons sued to recover 
possession from the defendants. Held that the plaintiffs 
were not estopped under section 41 of the Transfer of Pro- 
perty xAct from claiming the property. Section 41 of the 
Transfer of Property x4ct refers to personal estoppels arising 
out of the conduct of the real owner and affecting him and 
persons claiming through him. The plaintiffs, who were re- 
versioners, did not derive their title from the daughter and, 
therefore, section 41 could not apply to them. The mere fact 
that- the estate was vested in the limited owner for the time 
being could not create an estoppel against the reversioners by 
virtue of the conduct of, or consent obtained from, the limited 
owner. 

Held, further, that during the lifetime of the limited owner 
the possession of the uncle or of his transferees could net be 
adverse to the reversioners so as to destroy their contingent 
rights. ^ The plaintiffs’ cause of action arose on the death of 
the limited owner , and the suit brought within tw^elve years of 
the death was not barred by limitation. 

Mr. Shajnbhu Nat^ Seth, ioi the appellants. 

Katju and Messrs. Shiva Prasad Sinha and 
Sri haiaifh Sahai^ for the I'espondents. 

^ Additional 

^uDoraimte Jndge of Fatehpmr, dated tlie 22nd of AprU/ m 
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SuLAiHAN, C. J., and Thom, J. ; — This is a defend- 
ants’ appeal arising out of a suit for recovery of 
possession of certain immovable properties. 

It appears that there were two brothers, Earn Eattan 
and Gajadhar Prasad, of whom the former died about 
the beginning of 1909. He left a daughter, Mt. Saras- 
wati, whose sons the present plaintiffs are. There was 
some dispute in the mutation proceedings in which Mt. 
Saraswati made a statement that Gajadhar Prasad was 
the heir of the deceased. Gajadhar Prasad’s name was 
accordingly entered in the revenue papers and he got 
possession. Gajadhar Prasad later on transferred part 
of the properties on the 10th of September, 1914, to 
the defendants appellants. In 1922 Mt. Saraswati 
died. After her death the present suit w'as instituted by 
her sons on the 10th of May, 1928, against the 
transferees. 


1933 


The plaintiffs’ case was that the transfer of possession 
by Mt. Saraswati to Gajadhar Prasad was without any 
legal necessity and that the transfer by Gajadhar Prasad 
to the defendants was not binding on them. 

The claim was contested by the defendants on the 
following grounds : (1) That Gajadhar Prasad was joint 
with Earn Eattan and therefore Mt. Saraswati never in- 
herited any property from her father at all; (2) that 
Earn Eattan left a son Earn Sharikar and the surviving 
son inherited the estate and that as a result Mt- Saras- 
wati never got the estate; (3) that the defendants were 
protected under section 41 of the Transfer of Property 
Act, and that the claim was barred by time. The court 
below has found against the defendants on all these 
points. 

So far as the question of jointness or separation is 
concerned there is plenty of evidence on the record which 
shows that there had been a partition in the family and 
that Earn Eattan and Gajadhar Prasad were separate. 
We think it uhnecessary to refer to all the evidence in' 


SHAAISro 

Prasad 

^Iahadeo 

Prasad 
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detail because we are satisfied that the finding of the 
court below is perfectly correct. 

Similarly, the finding of the court below that it is not 
proved that Ram Rattan left any sons surviving him is 
sound. 


We are also of opinion that section 41 of the Transfer 
of Property Act can have no application to the facts of 
this case. The present plaintiffs are not deriving their 
title from Mt. Saraswati nor are they claiming through 
her. They claimed title through their grandfather Ram 
Rattan. It is therefore quite obvious that even if 
Gajadhar Prasad was in possession of the estate as an 
ostensible owner with the consent of Mt. Saraswati, 
her consent would not bind the present plaintiffs. 
Their cause of action arose on the death of Mt. Saras- 
wati, and they are in no way bound by the action of 
the limited owner. Indeed, they are challenging it. 
Wlien a Hindu lady cannot without legal necessity 
transfer a part of the estate in her possession so as to bind 
the reversioners, much less can she by orally transferring 
possession and putting such person in possession destroy 
the rights of the reversioners in case such person transfers 
the property. No authority has been cited in support 
of the contention that section 41 of the Transfer of 
Property Act would protect the defendants as against the 
reversioners, and we are clearly of opinion that no such 
estoppel can arise. Section 41 refers to personal 
estoppels arising out of the conduct of the plaintiffs or 
persons through whom they are claiming, and the mere 
fact that the Hindu widow’s estate is vested in the 
limited owmer for the time being cannot create an estop- 
pel against the reversioners by virtue of the consent 
obtained from the limited owner. 

We are also of opinion that the plea as to limitation 
must fail. As nointed nut ahnw tlip ■nrpaori+. am't was 
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The plaintiffs’ cause of action arose on her death and 
not earlier. During the lifetime of the limited owner shambto 
the possession of Gajadhar Prasad or his transferees 
could not be adverse to the reversioners so as to destroy 
their contingent rights. This point has been recently 
settled by a Pull Bench of this Court which we are bound 
to follow : Banketj Lai v. Ttaghunath Sdhai (1). 




The result is that this appeal is dismissed with costs. 


EEVISIONAL CEIMINAL 


Before Mr. Justice Yoimg 
‘ EMPEEOE t?. MAHMUD ALI IiHAN^- 

Seareh-wiiness — Should himself be searched first — Constables ' 
and others raiding a house and finding illicit liqiio 7 \ 
opimn ami ammunition — Evidence liable to be discounted 
by failure to have themselves searched — Indmi Penal Code, 
section 71 — Limit of punishfuent for offence made tip of 
several offences — United Provinces Excise Act (Local Act 
IV of 1910), sectioji &0, clauses (a), (b) and (f). 

On receipt of information that illicit liquor was being manii- 
factured in a certain house, the police conducted a raid upon 
the house. Implements for manufacturing liquor and liquor 
in Yarious stages of ‘ manufacture were found; also, about one 
ounce of crude opium and six revolver cartridges were found. 
Iso search of the constables and the search- witnesses had been 
carried out before entering the house. The owner of the 
house was convicted, and separately sentenced, under section 
60(a) of the U. P. Excise Act, section 60(6) and (/) of the 
same Act, section 9(c) of the Opium Act, and section 19 of the 
Arms Act. 

Held that the fact that a search of the constables and of 
the search -witnesses bad not been carried out before entering 
the house wms enough to throw doubt upon that part of the 
case vphich related to the discovery of the opium and the cart- 
ridges, which were of such small quantity and bulk that it 
would be a simple matter for any one to take them into the 

^Criimnal Ile\’ision No. 816 oi 1932, from an order of Gauri Prasad, Scions 
-tTodge of Farrakhabad, dated the 5tli of September, 1932. 

(1) (1928) I. n. B., 51 All., 188. 

41 AD 
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1933 house. The rule as to such search ought never to be neglect- 
ed. \^Tiere an informer, as in these cases under the Excise 
Act, obtains *a substantial reward for information leading to a 
con^ction, there is a very peat temptation for him,_ acting 
in conjunction with the police constables, to plant in the 
house of a suspected person excisable articles in order that he 
may obtain the reward. Every one engaged in a raid of this 
sort must be searched to see that there is no excisable article 
upon him, and fadure to carry out this rule must give to the * , 
defence a very strong argument against conviction. 

Held, also, that when a man was found guilty of the major * 
offence of illicitly manufacturing excisable articles, it was un- 
reasonable that he should also be severely punished for keep- 
his possession materials for manufacturing those 
articles and for possessing such articles. The one offence in- 
cluded all the others; and having regard to section 71 of the j 

Indian Penal Code, a sentence under section 60(b) of the | 

Excise Act should be passed and the separate sentences under 
section 60 (ct) and (/) should be set aside. : 

Mx. N. A. Sherwani, for the applicant. _ | 

The Assistant Government Advocate (Dr. M. Wali- 

iillah), for the Crown. ; 

Young, J. : — This is an application in revision from 
the decision of the learned Sessions Judge of Farrukh- ^ 
abad- The applicant, Mahmud Ali Khan, was charged 
under section 60(a), (h) and (/) of the U. P. Excise Act, ; 
section 9(c) of the Opium Act, section 19 of the Arms 
Act and section 332 of the Indian Penal Code before a 
Magistrate of the first class. He was found guilty by 
the learned Magistrate and sentenced to one year s 
rigorous imprisonment and a fine of Es.500 under sec- 
tion 60(a) of the Excise Act and one year’s rigorous 
imprisonment and a fine of Es.500 under section 60(b) 
and (/) of the same Act. Under section 9(c) of the 
Opium Act he was sentenced to one year’s rigorous im- 
prisonment and a fine of Es.lOO. Under section 19 of 
the Arms Act he was sentenced to one year’s rigorous 
imprisonment. Under section 332 of the Indian Penal 
Code he wus sentenced to four months’ rigorous im- 
prisonment; the sentences to run consecutively, making a 
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total in all of four years and four montlis’ rigorous 
imprisonment, and the fines amounted in all to Es.1,100. empeeok 

The police of Farrukhabad obtained information that AHmk-D 
Mahmud Ali Ivhan was manufacturing in his house, on 
the outskirts of Farrukhabad, illicit liquor. The Deputy 
Superintendent of Police and the Joint Magistrate con- 
ducted a raid upon the house of Mahmud Ali Khan. 

They went there in the morning at 8 o’clock with fifty 
constables. The house was surrounded, and the 
entrance door being locked, a constable was detailed to 
scale the wall of the compound and get into the house. 

The constable did so and was heard shouting that he 
was being beaten. Another constable Avas sent in to 
assist. One of the constables then opened the door. 

The Deputy Superintendent and the other constables 
rushed in. It is alleged that Mahmud Ali Khan was 
found in the room and AA^hen he sraa' the Deputy Superin- 
tendent of Police and the other constables rush in, he 
attempted to assault the Deputy Superintendent of Police 
with a lathi. The Deputy Superintendent of Police 
used a pistol. The bullet fortunately struck the lathi 
and Mahmud Ali Khan surrendered. A large amount of 
implements for manufacturing liquor, and pots and 
earthen jars containing liquor in its various stages of 
manufacture were found. A well in the house was 
searched and some liquor was found hidden in it. In a 
steel box a packet containing 2 tolas, that is, rather less 
than 1 ounce, of crude opium Avas discovered, and hang- 
ing on the wall was a coat in the pocket of AiKich six '450 
revolver cartridges were discovered. 

I am satisfied that Mahmud Ali Khan and his brothers, 

AA'ho are not before me, were engaged in manufacturing 
liquor illicitly on a fairly large scale. A large amount of 
silver coins of small denomination were discovered in the 
house. These obviously had been obtained from 
customers for the liquor. There can be no question of 
Mahmud Ali Khan’s guilt with regard to the charges 
under the Excise Act. 
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193^ With regard to the charge tinder the Opium Act I am 
empeeoe in doubt. It has been admitted by the police and tlie 
MAmiTO Magistrate that the search of the constables and the 

auKhak search- witnesses was not carried out before entering the 
house. The rule as to this ought never to be neglected. 
Where an informer, as in these cases under the Excise 
Act, obtains a substantial reward for information lead- 
ing to a conviction, there is a very great temptation for 
him, acting in conjunction with the police constables, 
to plant in the house of a suspected person excisable 
s articles in order that he may obtain the reward. It is 

I for these reasons, among others, that the rule has been 

laid down that every one engaged in a raid of this sort 
must be searched to see that there is no excisable article 
upon him. Failure to carry out this rule must give to 
the defence a very strong argument against conviction. 
It is also in the interest of the public that this necessarj' 
i rule should be strictly complied with. In this case the 

amount of opium found in the house was of a very small 
quantity. Further, the six cartridges which were dis- 
covered in the jacket hanging upon the wall would not 
I take up much room. It would be a simple matter for 

i any one to take this small quantity of material into the 

' house. With regard to the cartridges, it is also note- 

; worthy that the raid was conducted suddenly and 

5 without giving Mahmud Ali Xhan any time to get rid 

I of incriminating articles. No revolver was discovered in 

1 the house. It is true that it is said that an empty card- 

i board box which originally contained cartridges was 

j found in a steel box. Still it is impossible to be 

; absolutely certain, under the circumstances, that that 

j might not have been placed there. I do not say that the 

1 police did in fact plant these articles in the house, but 

; the fact that the ordinary search was not carried out is 

; enough to throw doubt upon this part of the case. In 

any event, the possession of 1 ounce of crude opium is 
. by itself not a serious offence. Three tolas of Cxovem- 

} ®3ent manufactured opium may be purchased by any one 
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in tbe bazar, and I haye no doubt that in anv bazar 
crude opium, though illegal, may be purchased also. E^ipeeob 

V. 

With regard to the assault alleged, the learned Magis- ^i^EiirD 

1 j • 1 XT ? , 1 T • Ai.iIiH.iir 

trate who tried the case appeared to have been m some 
doubt as to the attack upon the Deputy Superintendent 
of Police. The Deputy Superintendent of Police may 
have thought that Mahmud Ali Khan intended to attack 
him. The roof of the house was low and in the room 
it was almost impossible to use a lathi. Further, it is 
extremely unlikely that after Mahmud Ali Khan had 
already seen two constables, on seeing the Deputy 
Superintendent of Police and a mass of constables he 
would have attacked the Deputy Superintendent of 
Police. With regard to the assault upon the two 
constables it is noteworthy that their injuries were 
slight, consisting of bruises on the inside of the elbow 
and one abrasion on the outside of the arm. The 
bruises on the inside of the elbow were much more likely 
to have been caused in scaling the wall than by a lathi 
blow. But on the evidence of the constables themselves 
I am satislied that some form of resistance was shown 
by Mahmud Ali Khan which amounted to an assault. 

The result is that I set aside the conviction and 
sentence under the Opium Act and the Arms Act. With 
regard to the Excise Act the courts below, I think, have 
gone astray. It seems to me unreasonable, when a man 
is found guilty of the major offence of illicitly manufac- 
turing excisable articles, that he should also be severely 
punished for keeping in his possession materials for 
manufacturing those articles and for possessing them.' 

The one offence includes all the others. Further, sec- 
tion 71 of the Indian Penal Code provides for this. It 
is there laid down that “Where anything which is an 
offence is made up of parts, any of which parts is itself 
an offence, the offender shall not be punished with the 
punishment of more than one of such his offences, 
unless it be so expressly provided”; and also “Where 
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SIahmud 
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several acts, of wliich one or more than one would by 
itself or themselves constitute an offence, constitute, 
when combined, a different offence, the offender shall 
not be punished with a more severe punishment than the 
court which tries him could award for any one of such 
offences.” The separate sentences under section 60(h) 
and (7) combined of the Excise Act must therefore go. 
With regard to the conviction under section 60(b) it will 
stand. The sentences under section 60(a) and (f) will 
be set aside. With regard to the sentence under sec- 
tion 60(b) it appears to me that for a first offence one 
year’s rigorous imprisonment is too much. The illicit 
manufacture of liquor is primarily an offence against the 
revenue. It is not like being in possession of or selling 
cocaine. In the case of a first conviction I consider that 
a sentence of six months' rigorous imprisonment and 
a fine of Es.500 is sufficient punishment under the 
circumstances. I therefore set aside the sentence of 
one year’s rigorous imprisonment and substitute there- 
for a sentence of six. months’ rigorous imprisonment. 
The fine of Es.500 will stand. In default of payment 
of the fine Mahmud Ali Khan wdll undergo further rigor- 
ous imprisonment for three months. Eor the assault 
the sentence of four months’ rigorous imprisonment is 
set aside and a sentence of two months substituted; 
the sentence to run concurrently with the sentence under 
section 60(b) of the Excise Act. The application in 
revision is otherwise rejected. 


1933 

Marchf 9 


Before Mr, Justice Young 
EMPEEOE t?. SUDESHAEA^ 

Criminal prosecution — Dispute of a civil nature — Using the 
criminal courts for enforcing a civil claim — Indian Penal 
Code, section 420 — Cheating--~-Jtmsdictio7i^CwiI and 
minal courts. 

The complainant had pawned certain ornaments with the 
accused, Mst. Sndeshara; he alleged that he repaid the money 

’^Criminal Revision Ko. 12 of 1933, from an order of Y . Madeley, Sessicns 
Judge of Benares, dated tli« 9tli of ifovember, 1932. 


VOL. LVJ 


ALLAHABAD SPHIES 



but the accused refused to return the ornaments. A charge 
under section 420 of the Indian Penal Code was brought. The eistehoe 
defence was that the transaction took place through one Mst. 

Katoni, and that Mst. Katoni subsequently borrowed another * 
Es.80, and therefore the pawnee would not return the articles 
until the subsequent loan was repaid. At the trial Mst. 

Katoni’s evidence supported the accused. The accused was, 
however, convicted and sentenced. Held, in revision, acquit- 
ting the accused, that the dispute in this case clearly ought to 
have been settled in the civil court. Persons having claims, 
often of a doubtful nature, frequently took criminal proceed- 
ings in the hope that the defendant would pay up the amount 
claimed rather than face a criminal charge; but to use the cri- 
minal courts for enforcing a civil claim was highly improper, 
and might almost amount to blackmail. 

Mr. M. L. Ghaturvedi, for the applicant. 

The Assistant Government Advocate (Dr. M. Wali- 
ullah), for the Crown. 

Young, J. This is an application in revision from 
the order of the Sessions Judge of Benares, by which 
order he confirmed the conviction and sentence passed 
upon the applicant under section 420 of the Indian 
Penal Code. The complainant pawned certain orna- 
ments with the accused, Mst. Sudeshara. He alleged 
that he repaid her the money, but that she refused to 
return the goods. The defence was that the transaction 
took place through one Mst. Katoni, and that Mst. 

Katoni subsequently borrowed another Es.80, and 
naturally the pawnbroker would not return the articles 
until the subsequent loan was repaid. There was a 
dispute in this case, which I think clearly ought to have 
been settled in the civil court. I do not intend to go 
into the merits of the matter, but it is worthy of note 
that Mst. Katoni did give evidence in the criminal case 
in favour of the accused. Too often do persons with 
claims— often doubtful^ — ^take criminal proceedings in 
the hope that the defendant will pay the amount claimed 
rather than face a criminal charge. To use the criminal 
courts for enforcing a civil claim is highly improper; 
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ii may almost amount to blackmail. Tlie learned Judwe 
Empeeob jjj court below says : ‘ ‘It is true that the case might 


SuDESHABA very naturally have been brought in a civil court, and 
the complainant possibly chose the criminal courts simply 
because they are cheaper.” This is no ground for 
making a criminal charge against a person against whom 
there is a civil claim. I accept the application in revi- 
sion, set aside the conviction and sentence and order the 
fine, if paid, to be refunded. The complainant will be 
left to his remedy in the civil court. 
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Before Sir Shah Miihammad Stilaiman, Chief Justice^ 
and Mr. Justice Thom 

EDUCATIONAL BOOK DEPOT and another (Defen- 
dants) V, EABINDEA NATH TAGOEE (Plaintiff)^ 

C opyright Act (III of 1914), section 2(1), provis^o (iv) — IncoT” 
poration in school text-book of passages from several copy- 
right works by the same author — Whether each poem in 
a book of poems by the same author is a separate '' troth” 
within the meaning of the proviso— Estoppel— Authof 
acquiescing in mfringement by some others — Civil Proce- 
dure Code, order .VI, rule 15 — Verification by unauthorised 
person. 

A suit regarding infringement of copyright was brought 
against the printer and publisher of a book named ‘‘Inter- 
mediate poems for detailed study, 1929”. This book 
contained 14 poems, which had been recommended by the 
Board of Intermediate Education for study in schools for the 
Intermediate examination, together with paraphrases and 
notes. Pour out of these fourteen w^ere poems by Dr, Tagore, 
one being taken from his book “Gitanjali,” two- from his book 
“Gardener”, and one from his book “Crescent Moon”. The 
defendants claimed protection under section 2(1), proviso (iv), 
of the Copyright Act. 

Held, that the defendants could not bring themselves with- 
in section 2(1), proviso (iv), of the Copyright Act, under which 
not more than two passages from works by the same author 
are permitted to be inclnded in a compilation published for 


A 1929, from a decree of B. S.Kisch, District Judge 

of Aaahabad, dated the 1st of June, 1929. 
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the use of schools. The proviso does not say that two passages 

from each work of the same author are permissible; what it EDx-cATioxiL 

permits is two passages in all from w'orks by the same author. 

The question whether each poem in a voluine of poems by one i,. 

author is a separate “work” within the meaning of the proviso 

is not necessary to be decided in this case. £woee 

Held, also, that the fact that the author might liare 
acquiesced in some other publishers havdng infringed his copy- 
right by borrowing these very poems did not create any sort 
of estoppel against him. 

Held, also, that verification of the plaint by a person who 
was not an authorised agent of the plaintiff was a mere irre- 
gularity which was in no way fatal to the institution of the 
suit; and any such irregularity wus perfectly cured by a later 
verification by an authorised agent, wiiich wuts made before the 
limitation had expired. 


Messrs. Panna Lai, G. S. Pathak, S. B. L. Gaur and 
Hari Pal Varshni, for the appellants. 


I* 


Mr. Sankar Saran, for the respondent. 

SiJLAiMAN, C. J., and Thom, J. ; — This is a defend- 
ants’ appeal arising out of a suit brought for an 
injimction and damages under the Copyright Act. The 
plaintiff is Dr. Eabindra Nath Tagore, w^ho is the 
author of three books called “Gitanjali”, the “Garden- 
er” and the “Crescent Moon”. These books had been 
printed by Macmillan & Company, Limited. A selec- 
tion of his poems styled “Poems from Tagore” has also 
been published. The defendant No. 1 is a firm owned 
by Lala Earn Narain Lai who has brought out a book 
called “Intermediate poems for detailed study, 1929” 
which contains one poem out of the first book, two out 
of the second book and one out of the thii'd. Defendant 
No. 2 wslb the publisher of the last mentioned book- 

The case for the plaintiff was that the defendants 
in publishing their book had infringed the copyright of 
the plaintiff. In the plaint the plaintiff claimed an 
injunction restraining the defendants from further 
infringement, for an account of the number of copies 
of the book sold and unsold and of all sums of money 
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1933 received by the defendants, and for an order that the 
EDxicATioNAii defendants do pay. to the plaintiff either the net profits ' 

teOT arising from the sale or disposal of the said books or, I 

BabjSbea alternatively, the amount of the damage occasioned to ■: 

ta^e plaintiff by reason of the defendants printing, pub- 1 

lishing and distributing their books. ■ 

The claim was resisted by the defendants on numerous i 
grounds. They challenged the regularity of the pre- 
sentation of the plaint; they denied knowledge of the 
plaintiff’s copyright in the poems, pleaded good faith 
and protection under section 2(1), proviso (iv) of the ' 

Copyright Act and denied that the plaintiff had suffered 
any damages whatsoever. Several issues were framed • : 

by the court below. The learned District Judge came to 
the conclusion that the copyright in the poems in dis- 
pute subsisted and was ovraed by Dr. Eabindra Nath 
Tagore. He found that the plea of innocent infringe- 
ment had not been taken in good faith and that there 
was no reasonable ground for the defendants to beheve 
that the copyright did not subsist; and that the defend- 
ants were not entitled to the benefit of section 2(1), j 

proviso (iv) of the Copyright Act and had accordingly 
infringed the plaintiff’s copyright. In conclusion he 
fixed Es.400 as the amount of damages to which the i 

plaintiff was entitled and gave him all costs. 

'it Jt 'Jt ' 

w ^ w w 

The defendants have come up in appeal and the 
plaintiff has filed a cross-objection. In appeal the main 
points urged before us are : (1) that the suit was not 
maintainable inasmuch as the person who had originally 
verified the plaint had no authority to do so; (2) that the 
provisions of section 2(1), proviso (iv) of the Indian 
Copyright Act protected the defendants; (8) that the 
plaintiff had acquiesced in the publication by the defend- 
ant; and (4) that the damages awarded are excessive. 

* * * In the cross-objection the plaintiff claims that 
the amount of damages allowed is inadequate. 
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We think that there is no force in the first contention. 


im 


There is no doubt that the suit was instituted under the EDrc.4Tiox.«. 
authority and with the consent of the plaintiff, though depot 
there is also no doubt that Mr. Parkhurst who had first -RAs^vm 
verified the plaint was not an authorised agent and 
therefore could not probably have verified it on behalf 
of the plaintiff. On the other hand, he might have done 
so with the express oral authority of the plaintiff. But 
this was a. mere irregularity which did not altogether 
vitiate the plaint and was in no way fatal to the institu- 
tion of the suit. As a matter of fact, in order to avoid 
all further difficulties the plaintiff got the plaint verified 
again by his own son who had full authority to do so. 

This verification was made before the limitation had 
expired and any irregularity that might have existed 
was perfectly cured. There was therefore no defect 
whatsoever in the suit. 

In order to consider whether the defendants are 
protected under the 4th proviso to section 2(1) it is 
necessary to examine the nature of the alleged piracy. 

Dr. Tagore’s books consist of separate works contain- 
ing a large number of poems. Pour poems out of these 
three books have been borrowed in extenso by the 
defendants. The defendants’ book contains the poems 
prescribed by the Provincial Board of High School and 
Intermediate Education. There were 14 poems which 
were recommended for general study. Out of these, 4 
are those of Dr. Tagore. The defendants’ book 
contained all these 4 poems, along with paraphrases and 
notes. It also contained other prescribed poems with 
notes. 

The proviso to section 2(1) is in the following words : 

“The publication in a collection, mainly composed of 
non-copyright matter, hona, intended for the use of 
schools and so described in the title and in any advertise- 
ments issued by the publisher, of short passages from 
published literary works not themselves published for 
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1933 ^gg schools in which copyright subsists.” It 

EDrcATiQiTAL mEv bc asBimied that the defendants’ book is such a 

Book “ . ^ 

Depot publication, but the question is whether the defendants 
Babi^t)ba can bring themselves within the proviso, under which 

t^gote “sot more than two of such passages from works by the i 

same author” can be published by the same publisher 
within five vears- 

The learned advocate for the defendants contends that 
inasmuch as the defendants borrowed not more than two 
poems from each of the works of Dr. Tagore they come * ' 

within the scope of this proviso. We are unable to 
accept this contention. The proviso does not say that 
not more than two of such passages from each work of 
the same author are published, but says “not more than 
two passages from works by the same author”. It 
seems to us that inasmuch as the defendants have in 
their book published four passages from the works of 
the same author they cannot claim the protection of this 
proviso. Obviously, the proviso was not intended to 
protect a man who brings out an unauthorised edition of 
a poet’s poems by taking out two poems out of each of the 
many work.s published by him separately. 

It is accordingly unnecessary to consider whether 
when a number of poems are brought out in one volume 
the whole volume is to be considered a literary work of 
the author or whether each separate poem in that volume 
is to be considered a separate literary work. 

There is no force whatsoever in the contention that 
there is some sort of estoppel against the plaintiff because 
he has acquiesced in a previous publication. The plea 
was based on the ground that other publishers have also 
borrowed these very poems. We, however, understand 
that suits have been instituted against some of those. 

In any case, that is not a matter which can be taken into 
account in order to create an estoppel against the plain- 
tiff. He has his own remedy against the other people 
who may have infringed his right. 
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The only question which remains is one of the amount 
of damages. 

# # # # # 

As pointed out above, the plaintiff claimed damages 
on two alternative bases. The first was the amount of 
the net profits made by the defendants and the second was 
an alternative claim for damages occasioned to the 
plaintiff. Although we presume against the defendants 
[they having failed to produce any accounts] that all the 
books were sold and it is admitted that each book was 
priced at one rupee and therefore we presume that 
Bs. 1,000 must have been realised by the defendants, we 
are unable to say that the net profits made by the 
defendants were more than Es.400, which is the amount 
assessed by the court below. In the case of their own 
books the agent of the plaintiff’s publishers has admitted 
that much less than 40 per cent, is the net profit of the 
company. We do not think that when the remunera- 
tion paid to the author who prepared the notes and the 
costs of printing and advertising the book and the costs 
of commission are all calculated, the net profits would in 
any way exceed 40 per cent. We are therefore unable 
to hold that if the net profits made by the defendants is 
to be the basis, the amount of damages assessed by the 
court below" is inadequate. 

As regards the loss suffered by the plaintiff' the difficulty 
is still greater. The plaintiff’s case was that many other 
books of his were for sale in the market and during the 
year in dispute the sales had fallen. But it is to be 
admitted that five other firms have infringed the plaintiff’s 
copyright and they also have incorporated these poems of 
the plaintiff in their own books. It is therefore very 
difficult to say that the decrease in the income received by 
the plaintiff on account of a fall in the sales of his bigger 
books is not the result of any depression in trade or not 
the result of the competition of the other firms but is 
solely due to the publication by the defendants. Wo 
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find it very difficult to hold that Rs.400 does not represent 
edx-catioxal a fair amount of loss which the plaintiff has sustained on 
Depot account of the publication of the defendants’ hook, exclud- 
Kabjkxiea ftie loss occasioned by other causes. The result, 
Nath therefore, is that we cannot increase this amount. 

lAGOEE ’ 

^ ^ ^ ^ 

It is not necessary for us to consider whether under 
section 7 of the Copyright Act the plaintiff is entitled to 
the gross proceeds of the sales of all the books or only tc 
the net proceeds, because in the plaint, as pointed out 
above, the claim was confined to the net jirofits arisin£ 
from the sales. 

Under section 6(2) the costs of all parties in the pro- 
ceedings in respect of infringement of copyright shall 
be in the absolute discretion of the court. We think that 
Ave should not interfere with the award of these costs. 
The result, therefore, is that the appeal and cross-objec- 
tion are both dismissed with costs. 


FULL BENCH 


Before Justice Sir Lai Gopal Mukerji, Mr. Justice Young, 
Mr. Justice King, Mr. Justice Thom and Mr. Justice 
NiamaLidlah. 

1033 

Mark, 10 NIHAL CHAN].') SHASTBI (Plaintiff) tL DILAW AE 
' KHAN AND ANOTHBE (DEFENDANT s)"^' 

Barrister and client — Suit for fees settled — Status of Barrister 
enrolled as Advocate of Allahabad High Court — Entitled to 
act — High Court Buies, chapter XV, rules 10, 15 — Contract 
Act (IX of 1872), section 11 — Legal Practitioners (Fees) 
Act (XXI 0 / 1926), sections 3 and 4 — Whether applicable 
to CTiminal cases — Usage — Commop law — Public policy — 
Contract Act {IX of 1872), section 1 — Usage of trade, 

A Barrister of England, enrolled as an Advocate of the 
Allahabad High Court and practising in that Court or in courts 
subordinate to it, can bring a suit against his client for re- 
covery of Ms fees settled for his professional services in acting 
and pleading for the client. 
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The rules relating to enrolment of Advocates, containecl 
in chapter XV of the High Court Eules» show that a Banister 
of England, as such, is not entitled to practise in these prov- 
inces, and it is only by virtue of his being enrolled as an 
Advocate of the High Court that he can do so. According to 
these rules, be can appear, plead and act in the High Court 
or any subordinate court : and there being no solicitors in these 
provinces he can see and receive instructions from, and act on 
behalf of, his clients; thus he combines in himself the capa- 
cities of a Barrister and a solicitor of England. In these 
circumstances there seems to be no valid reason why fche dis- 
ability attaching to a Barrister in England against settling 
and suing for his fees, — a disability based entirely on the 
usage and the peculiar constitution of the English Bar — , 
should be deemed to attach to a Barrister practising as an 
Advocate in these provinces. 

When such a Barrister-Advocate is engaged for his pro- 
fessional services, he is engaged, and can perform his engage- 
ment, only in his capacity of an Advocate and not in that 
of a Barrister. Therefore, any incapacity to enter into a 
contract with his client for fees, which may attach to a 
Barrister as such, does not attach to him in his engagement as 
an Advocate, and such a contract is not void on the ground of 
incompetency under section 11 of the Contract Act. The legal 
incapacity, in this respect, of the Bar in England has become 
a rule of the common law of England; but the rules of the 
common law of England are not in force in this province; so, 
in this province, a Barrister cannot be said to be subject to 
any law which disqualifies him from contracting for his fees. 
Xor could such a rule be applied as being a ‘'usage or custom 
of trade*’, referred to in section 1 of the Contract Act, for the 
profession of a Barrister is not a ‘‘trade”. Such a contract 
is not one opposed to public policy and is not void under sec- 
tion 23. Also, if an express agreement or a tacit understanding 
that the Barrister- Advocate should not sue for his stipulated 
fee is sought to be set up, then such an agreement would be 
void under section 28 of the Act. The contract for fees, there- 
fore, fulfils all the requirements of the Contract Act for a valid 
contract and is enforceable by law. 

.Sfuith Y. Gtineshee Loil (1), and A&ton v. Pitamhar Das (2), 
overruled. . 

No inference adverse to the validity of a Barrister-Advo- 
cate’s contract for fees for pleading only is to be drawn from 
(1) (1871) 3 H.-W, P. H. 0. R.., 83. (2) (1903) I. L. B., 25 AH., m 


XlHAI* 

Chand 

SmsTBi 

V. 

Delawab 

Khai?* 






57-2 


THE INDIAN LAW REPORTS 


[vOL. tv 



1.933 

Nihal 

Chahd 

Shastei 

V, 

DlIiAWAB 

Kkas 


the fact that the Legal Practitioners (Fees) Act, 1926 
piwides for the enforceability of a contract for fees for acting 
and does not mention pleading. 

The Legal Practitioners (Fees) Act, 1926, seems to be appli- 
cable to criminal proceedings, no less than to civil proceedings, 
though the question is not free from doubt. 

Mr. Nihal Ghand Sliastri, in person. 

Messrs. A. Samjal and Mahbtih Alam, for the opposite 
parties. 

Messrs. A. M. Khwaja, B. Malik and ilf. N. Kaul, for 
the Bar Library. 

Dr. K. N. Katju, for the Advocates’ Association. 

Mukbr.ji, J. : — These two revisions have arisen out of 
a small cause court suit No. 6247 of 1930, instituted by 
Mr. Nihal Chand Shastri against two defendants, 
Masood Alimad Khan and Dilawar Khan alias Dilawar, 
for recovery of Es.340. The plaintiff’s case wa.s that 
the defendant No. 2, Dilawar, had a criminal case against 
him in a Magistrate’s court at Muzaffarnagar, where 
the plaintiff was then practising as an Advocate of the 
High Court. Masood Ahmad Khan was the plaintiff’s 
clerk. Dilawar Khan wanted the plaintiff to go to 
Allahabad and file an application for transfer of the 
criminal case from Aluzaffarnagar and agreed to pay Es.SO 
a day for the period during which the plaintiff would be 
away from Muzaffarnagar. As Dilawar Khan had no 
money to pay down, Masood Ahmad Khan, the plaintiff’s 
clerk, stood surety for him. The plaintiff carried out his 
part of the contract but was not paid. The plaintiff 
accordingly brought the suit. 

The learned -Judge of the small cause court decreed the 
suit for Es.250 only, being the principal amount claimed, 
but dismissed the suit with respect to interest. The 
claim for interest was disallowed because there was no 
.stipulation to pay any. 
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Civil Eevision No. 1 of 193-2 has been filed by Masoocl _ 
Ahmad Khan, and Mr. Nihal Ghand has filed Civil Eevi- 
sion No. 173 of 1932. Dilawar Khan has evidently 
submitted to the decree. 

In his petition of revision Masood Ahmad Klian con- 
tended that a certain letter of the 80th of November, 1930, 
written by the plaintiff to him should have been admitted 
into evidence, and that in view' of that letter the plain- 
tiff’s claim as against the applicant should have been 
dismissed. In his petition of revision the plaintiff con- 
tended that he was entitled to interest under section 73 
of the Indian Contract Act. 

The two petitions came up before the Hon’ble the Chief 
Justice, and apparently before him the point was taken 
orally that the plaintiff being a Barrister *enrolled in 
England was not entitled to maintain a suit for his fees, 
The learned Chief Justice accordingly referred the case to 
two Judges. This matter came before the learned Chief 
Justice and one of us, and they thought that the matter 
should go before a Full Bench. The three Judges before 
whom the Full Bench case came thought it desirable that 
the case should go before five Judges, as some doubt was 
entertained about the correctness of a previous Full Bench 
decision, Alston v. Pitambar Das (1). 

The case has now been argued fully before the Full 
Bench, and the Full Bench has had the advantage of 
hearing Mr. Khwaja and Air. MaliD as representing 
the Bar Library and Dr. Katju as representing the 
Advocates’ Association. 

Before we proceed to decide the most important question 
as to whether an Advocate who is a Barrister of England 
can maintain his suit for his fees, I think the other 
questions involved in the two revisions should be decided. 

On the question of the compromise it appears that 
although Mr. Nihal Chand gave a note to Masood Ahmad 
Khan that he would not be liable in the case, the note 

(1) (1903) I. L. B., 25 All., 500, 
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was given subject to certain conditions which have not 
been fulfilled. Masood Ahmad Khan did not file the 
letter before the court till the last moment when he found 
that the case was being decided against him. I am, 
therefore, of opinion that the decree against Masood 
Ahmad Khan was a right one on the merits. 

As regards the right of the plaintiff to recover interest, 

I do not think that we should allow any in this case, 
because, although the suit is based on a contract, there 
is no evidence that on account of non-payment of the 
plaintiff’s fees he .actually suffered a loss. I would, 
therefore, dismiss the plaintiff’s petition in revision. 

Now I proceed to consider the point raised by Masood 
Ahmad Khan orally, namely that the suit itself is not 
maintainaMe, the plaintiff" being a Barrister of England. 

We have to consider the question only with respect to 
Barristers who have been enrolled in this Court, for we 
are not aware of the circumstances under which Barristers 
of England are permitted to practise in other High Courts 
or in courts subordinate to those High Courts. My 
opinion, therefore, must be taken as confined to the con- 
ditions prevailing in this Court and courts subordinate to 
this Court. 

This Court, under its powers conferred on it by the 
Letters Patent, is entitled to enrol Advocates for practis- 
ing in this Court and courts subordinate to it; vide clause 
7, which runs as follows : “.And we do hereby authorise 
and empower the said High Court of Judicature at Allah- 
abad to approve, admit and enrol such and so many 
Advocates, Yakils and Attorneys as to the said High 
Court shall deem meet ...” The High Court framed 
certain rules laying down the qualifications needed for 
enrolment of Advocates. The rules now in force are to be 
found in chapter XV of the Buies of the Court. They 
are rules made by the Bar Council since the Bar Councils 
Act came into force, and they have been approved by the 
High Court. Under rule 1 of these rules “Any Barrister 
of England . . . and any graduate in law of any University 
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mentioned in the schedule, who in each case has further 
undergone a course of training for one year . . . may 
present an application for his admission to the Eoll of sSSe 
A dvocates of the Court.” The older rules were more or DnlwAB 
less on similar lines. The rules and the clause 7 of the 
Letters Patent show that a Barrister of England, as a 
Barrister, has no right to practise in the High Court or Mvkerji.j 
in any court subordinate to the High Court. Certain 
qualifications of different kinds are laid down for admis- 
sion as Advocates, and the fact that a candidate is a 
Barrister of England is one kind of qualification for 
enrolment. When a person who has taken the law degree 
of the Allahabad University is enrolled as an Advocate, 
he becomes as much an Advocate of the Allahabad High 
Court as a Barrister of England. The rules of the High 
Court make no distinction between the two persons with 
different qualifications. Before the Bar Councils Act was 
passed and was acted upon, the Barristers from England 
were admitted on the roll of the High Court as Advocates, 
while the Indian graduates of law were admitted as 
Yakils. Later on, certain eminent Vakils were given 
the status of Advocates and, thereupon, they became as 
much Advocates as Barristers from England enrolled in 
the Allahabad High Court. In all these cases the right 
of a Barrister to appear in the High Court or in the 
courts subordinate to the High Court arose from his 
enrolment as an Advocate and not otherwise. 

Having been enrolled as an Advocate, the Barrister or 
the graduate in law of an Indian University acquires 
certain privileges and the privilege is to appear, plead or 
act in any suit or appeal; vide rule Ho. 10 of the High 
Court Eules in chapter XV, page 100. It is common 
ground that a Barrister in England as such is not entitled 
to act. He can only plead. It follows from the rules 
of the High Court of Allahabad that the disability of a 
Barrister-at-law to act in England disappears on his 
being enrolled as an Advocate of the High Court. 
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A Barrister-at-law in England not being entitled to 
act is not allowed to bave a lien on any litigant’s papers 
or money, but a Barrister who is an Advocate of the High 
Court of Allahabad may have such a lien. This is re- 
cognized by rule No. 14, chapter XY, page 101, of the 
High Court Eules. Rule 15 of the same chapter, at 
page 102, lays down that an Advocate (including a 
Barrister- Advocate) is entitled to appear, plead and act 
in any court subordinate to the High Court. 

In the province of Agra there are no solicitors, and * ; 
a. Barrister- Advocate practising in the High Court or in 
any subordinate court is entitled to see his clients and to 
settle his fees with them. This he cannot do in England, 

From what has been said it follows that the peculiar 
position of a Barrister-at-law in England disappears in 
the province of Agra on his being admitted as an Advocate 
of the High Court. He combines in himself the 
capacities of a Barrister and a solicitor of England. 

He is as much subject to the disciplinary jurisdiction of 
the High Court as a non-Barrister Advocate, while a 
Barrister of England while practising there is not an 
officer of the court and, in the case of misconduct, his case 
is referred to the Benchers of the Inn to which he belongs. 

In England a Barrister cannot act, cannot receive a client 
or receive instructions from him except through a solicitor. 

But this disability does not exist in him in the province 
of AgTa, if he has been enrolled as an Advocate. 

Cases have been cited before us where in Crown colonies 
of England, Barristers have combined in them the duties 
of a Barrister, pure and simple, and the duties of a 
solicitor. It is not necessary to quote these cases. 

Tte question now arises whether in these circumstances 
a Barrister-Advocate should not have the privilege of 
suing his client for his fees. ; 

It is the peculiar rule of England that a Barrister can 
neither sue for his fees nor can be sued in damages fer 
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uot attending to his duties or for performing them negli- 19^3 
gently. This disability or privilege does not extend to xihai 
folicitors, though they are permitted not only to act but sStm 
also to plead in certain inferior courts in England. dilIwab 

Now let us consider the reasons urged as to why a 
Barrister-Advocate practising in the province of Agra 
is not to have the privilege of suing his client for his fees. Mriicerji,,!. 
Various reasons have been advanced, and we shall have 
to consider them one by one. 

The first reason mrged is that a Barrister of England 
who comes out to these parts and practises on enrolment 
as an Advocate carries with him the traditions of the 
English Bar and by those traditions he is incapable of 
entering into a contract as to fees with a client. This 
IS a mere assertion and has no substantial ground for 
support behind it. A Barrister in England is not per- 
mitted to see his client or to settle his fees with him, not 
liecause he suffers from any disability to make a contract 
like a minor, but because there has been a usage to that 
effect. This is peculiar to England and is based on 
nothing more than a usage. In Halsbury’s Laws of 
England, second edition, volume 2, article 698 deals with 
the subject “Counsel and Client’’. It says ; “The usage 
and etiquette of the profession of a Barrister require that 
in all but some exceptional cases counsel should not under- 
take any professional work as regards which the relatioii 
of counsel and client can arise except on the instructions 
of a solicitor. There is no rule of law to prev^ent a litigant 
from instructing counsel directly, or to prevent counsel 
so instructed from appearing on behalf of the litigant; but 
a judicial opinion has been expressed that it is expedient in 
the interests of suitors and for the satisfactory administra- 
tion of justice to adhere to the usage which requires that 
counsel should not accept a brief in a civil suit from any 
one but a solicitor. The exact scope of the usage is not 
very clearly defined, but it extends to all civil contentious 
business, and to all criminal business except what if 
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known as a ‘dock defence’ or the conduct of a poor 
prisoner’s defence at assizes or sessions if no solicitor is 
allocated.” 

It will be noticed that the rule is based on usage and 
etiquette and on them alone. No doubt, attempt has 
been made from time to time to find out the reason of 
the rule, but no satisfactory reason has e^ver been found. 
In the well known ease of Kennedy v. Broun (1), Erlb. 
0. J., supported the rule on the ground of public policy. 
Lord Watson in the case of Queen v. D outre {2), 
sitting in the Privy Council and delivering judgment of 
a Board which was constituted by such eminent lawyers 
as himself. Sir Barnes Peacocn, Sir Egbert P. 
Collier, Sir Eichard Couch and Sir Arthur 
Hobhousb, remarked (at page 751) that the decision 
might be supported by usage and the peculiar constitution 
of the English Bar, without attempting to rest it upon 
general considerations of public policy. It will, therefore, 
be seen that the real ground of the rule is usage and the 
peculiar constitution of the English Bar. Where these 
considerations do not exist there can be no reason why an 
Advocate should be under any disability to see his client, 
contract for fee and realise it by a suit. 

A Barrister practising in these provinces breaks all 
the rules that are peculiar to a Barrister of England. 
He takes full advantage of the privilege granted to him 
by the rules of the High Court. He sees his client, 
settles his fees and acts for him. He can do none of 
these in England while practising as a Barrister, yet it 
is said that he carries with him his disability to sue hi? 
client in case of his fees not being paid. 

We w^ere told in the course of the argument that in 
the Allahabad High Court there were at least three 
members of the English Bar practising as Advocates 
that do not sign any petition on behalf of their clients 
and thus do not “act” ; hut these gentlemen must be 

(1) {1863U3 C.B. (N.S.),677. (2) (1884) 9 App. Cas., 745. 


ALLAHABAD SERIES 


579 


VOL. LV] 


under the necessity of seeing their clients directly and__J^f_ 
receiviDg instructions from them. The necessity arises 
from the mere fact that there are no solicitors through ssastei 
whom they can receive instructions. Even if there had DnliwAB 
been three out of say two dozen gentlemen wEo practise 
as Barrister-Advocates in the High Court itself (and 
there are so many in the districts), the fact that they Mukerji,j. 
try to keep up to the traditions of the English Bar will 
not make any difference. As I have pointed out, they 
do not practise as Barristers but as Advocates and the 
rules permit them to see their clients, settle their fees 
and to act for them. The argument, therefore, that 
the Barrister-Advocates carry their traditions of the 
English Bar with them will not hold water. 

The next argument that was advanced was that an 
agreement to plead, as apart from an agreement to act, 
could not constitute a contract because the subject- 
matter was such as made a contract impossible. The 
argument is advanced in this way. A client may have 
engaged a counsel to represent his case before a court and 
the client expects that the counsel will show the best 
fight possible. The counsel on studying the brief finds 
that there is no case for his client to be put forward, 
and then it wiU be his duty to tell the court frankly that 
his client has no case. Assuming that the professional 
duty of a counsel required him to behave in the way men- 
tioned, it does not follow that he commits a breach of 
the contract which he has entered into with his client. 

The incidents of the contract, it must be taken, cam* 
with it the possibility of counsel telling the court that 
his client has no case which can be seriously argued. If 
the argument that the engagement of a counsel by a 
client cannot amount to a contract were correct, then 
the same view would hold good in the case of solicitors 
in England when they plead, and it would hold good 
throughout the rest of the world. When a counsel 
demands a fee, which he thinks he ought to get for the 
dutv he undertakes to do, and the client agrees to pay 
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5933 it, there is surely a contract and also a valid contract. 
~ XISAI I cannot see anything which may induce me to hold 
sSotL that the engagement cannot amount to a contract. 
DaiwiB There is a proposal for work to be done and there is the 
khak consideration and there is an acceptance. 

It w’as argued that under section 11 of the Indian 
Mukerji,J. Contract Act there can be no contract of fees by a 
Barrister because of the law to which he is subject, 
namely the professional usage of the Bar in England. 
This argument only begs the question. How a Usage 
of England can he said to be the rule of law^ to which 
a Barrister practising in these parts of the country 
is subject is difficult to see. The law mentioned in 
section 11 is the law of the land, unless for some reason, 
which must be substantiated, some Other law should 
apply. I have already shown that file conditions under 
which a Barrister- Advocate practises in the province of 
Agra are Vride apart from the conditions under which 
a Barrister practises in England. The argument based 
on section 11 of the Contract Act will, therefore, not do. 

It was pointed out that even if a Barrister- Advocate 
made a special contract with his client that the latter 
wuuld not be sued for the fees, such a contract would be 
void. under section 28 of the Indian Contract Act. In 
reply to this it was argued that section 28 would be 
inapplicable because of the usage of trade mentioned in 
section 1 of the Contract Act. But the Barrister’s 
profession cannot be called a trade, and I fear that the 
exception contained in section 1 of the Contract Act has 
no application. 

Lastly, it was urged that in India all the cases that 
have been decided for the last 60 years , or so have uni- 
formly held that a Barrister practising in India cannot 
be sued for the refund of fees and that any receipt that 
he grants for fees received is exempt from stamp duty, 
because what is paid to him is not a “consideration” 
for his services but is only an “honorarium”. This 
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argument, no doubt, would be very strong indeed, but _ 
none of the cases cited have considered the position in 
the way it has been put before us. In some of these 
cases there are no cogent reasons offered for the decision 
and others merely follow the previous decisions. I shall 
consider a few of these cases. The oldest case is of 
Smith V. Guneshee Lai (1). This is one of the best 
considered judgments and yet does not carry conviction 
to the mind. Smith, a Barrister- Advocate, sued for his 
fees. In negativing his right of action, it was pointed 
out that the Barrister-Advocate had been given a higher 
rank than the other classes of practitioners, and the 
law of the land did not give him specifically a right to 
sue the client for fees. It being pointed out that the 
Barrister was enrolled as an A.dvocate and acted for his 
client, it was, said that the court would rule that he 
could not divest himself of his character and capacity as 
an Advocate and that the lower grade of pleader would 
be merged in the higher one of Advocate”. This is 
hardly a sound argument. It might have been pointed 
out that, on the same lines, the higher grade of Advocate 
was pulled down to the lower grade of pleader. 

The nest case is Reference under Stamp Act, section 
46(2). The judgment consists of six lines and states as 
a broad fact that a Barrister’s fee for services in litiga- 
tion is a gratuity or an “honorarium”. No reasons 
whatsoever are given. Although this is a decision of a 
Bull Bench, with all respect I am not able to subs- 
cribe to the view esipressed therein, at least in this part 
of the country, and in the circumstances under which a 
Barrister- Advocate practises here. 'Something more 
than a mere statement of the law would be necessary. 
The next case is Stamp Reference from the Board of 
Revenue (3). It is again a very short judgment and 
merely quotes the Madras case cited above and remarks 
as follows : “In our opinion that is a sound interpreta- 
tion of the law of the Indian Stamp Act on this point, 

(1) (1871) 3 N.-W. P. H. C. R., 83. ( 2 ) (1885) I. L. E., 9 Mad., 140. 

(3) (1893) I. L. E., 16 AIL, 132. 
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and the decision receives the highest confirmation from 
the ruling of Knight Bruce and Turner, L., JJ., in 
In re Beavan (1)/’ The English ruling quoted has no 
application to the circumstances under which a Barrister 
practises as an Advocate of the High Court of Allah- 
abad. 

The most important case is that of Alston v. Pitambar 
Das (2). This is the case which deals with the question 
at some length, but unfortunately the considerations 
now present before us were never fully laid before the 
Full Bench which decided the case. The facts briefly 
were these. A counsel was sued for refund of the fees 
received by him, on the ground that he did not keep his 
engagement. The defence set up was twofold, one of 
these being that no suit could be maintained against 
the defendant. The suit was decreed by the District 
Judge on appeal and thereupon an application for revi- 
sion was filed before this Court. In the very beginning 
of his judgment, Stanley, C. J., remarks as follow's: 
“The applicant is an English Barrister-at-law who, by 
virtue of his call to the English Bar, has been enrolled 
as an Advocate of the High Court of the Korth-Western 
Provinces.” If his Lordship implied that the defend- 
ant, from the mere fact of being an English Barrister, 
was entitled, as a matter of right, to practise in the 
North-Western Provinces (as the United Provinces were 
then called), the statement is rather wide. As I have 
already pointed out, it was for' this High Court to lay 
down the qualifications of persons who are desirous of 
being enrolled as Advocates of the High Court. 
If the High Court laid down as one of the 
qualifications for enrolment that a candidate who 
had been called to the English Bar would be 


eligible for enrolment ; 


i dvocate of the High Court, 


it did not follow that the Barrister from England had 
a right to practise as such in the High Court or in courts 
subordinate to it. Where his Lordship, Stanley, C. J., 


(1) {1854)23L. J.,Eq„S38. 


(2) (1903) I.L.R. 25 AU., 609. 
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started giving his reasons for the decision that the 
defendant could not be sued, he quoted the case of 
Kennedy v. Broun, already mentioned, and pointed out shastp.i 
what the law in England was. Then, at page 517 he DILA.WAR 
asked himself the question — “Does this rule apply to 
an English or Irish Barrister practising as an Advocate 
in these provinces?” The answer given was os Mvkerji,j. 
follows : “The qualification for the admission of the 
applicant as an Advocate of this High Court was the 
fact that he had been called to the Bar in England and 
was an English Barrister.” With all respect, the reason 
stated was no doubt accurate, but it did not amount to 
this that an English Barrister practises in these prov- 
inces by virtue of his being an English Barrister. His 
Lordship then asked himself the further question- 
whether the inability to contract in resipect of fees, 
attaching to the status of an English Barrister by imme- 
morial usage of the Bar, disappeared on his practising 
in India 1 In answer to some of the arguments now 
advanced before us and also advanced before his 
Lordship, Stanley, C. J., quoted certain Madras cases 
and previous Allahabad cases and felt satisfied that the 
answer to the question must be in the negative. His 
Lordship’s strongest support seems to have been derived 
from the case of Queen y. Doutre (1), decided by their 
Lordships of the Privy Council. Dr. Katju has 
strongly urged that this case did not support the conclu- 
sion of Stanley, C. J., but on the contrary supported 
the opposite viewq to support which it had been cited by 


( 1 ) (1884) 9 App. Cas., 745. 
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refunding the fees if he fails to keep his engagement. 
The sentences quoted and underlined in Alston’s ease 
were sentences which merely explained the case and 
did not constitute a decision on the merits. As a matter 
of fact, in that case the Advocate had sued for his fees 
and his claim was upheld by the Privy Council. 

Let us examine the case of Queen v. Doutre (1) at 
close quartei’S. This was a case in which the plaintiff, 
being a member of the Quebec Bar in Canada, was 
engaged by the Minister of Justice of the Colony to re- 
present it at an arbitration which w’as being held in 
Nova Scotia. . The Minister of Justice had asked the 
plaintiff if he would accept a brief for the Colony and 
he had agreed. Doutre studied the brief, prepared the 
case and took part in the pleading. He was paid a 
certain amount of money but he claimed more on the 
ground that although his fees had not been settled, he 
had worked enough to deserve more remuneration than 
he had been paid. The defence set up wms that although 
by the law' of Quebec the plaintiff was entitled to succeed 
in his claim, he was not entitled to succeed because by 
the law^ of Ontario, the province in which Ottawa the 
seat of the Government w’as situated, and by the law of 
Nova Scotia where the counsel pleaded the case of the 
Colony, he was not entitled to bring his suit and there- 
fore the suit was not maintainable. The Privy' Council 
pointed out that the defence was not good, for it could 
not l>e said that the contract had been made in Ottawa 
nor could it be said that Nova Scotia was the locus 
solutionis. Then their Lordships pointed out that the 
question of remuneration was to be settled by the rule 
prevailing at the place where the counsel ordinarily prac- 
tises. At page 752 their Lordships said : “The right 
of the respondent to sue for remuneration does not appear 
to them to depend either upon the law of the place where 
the employment was given (Ottawa), or upon the 

(I) (1884) 9App. Cag., 743. 
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law of the locality within w^hioh it was to be per- 
formed (Nova Scotia). When an advocate or other xibal 
skilled practitioner is, by law and the custom of his Sm-STT-Bl 
profession, entitled to claim and recover payment for 
his professional work, those who engage his services 
must, in the absence of any stipulation to the contrary, 
express or implied, be held to have employed him upon Mukerji. j. 
the usual terms according to which such services are 
rendered.” Their Lordships meant to say and did say 
that the plaintiff, Doutre, practised usually in Quebec, 
and at Quebec he could recover the fees for his services 
if the Government of Canada employed him. It em- 
ployed him on the terms on which an ordinary client 
at Quebec would engage him for his work at the place. 

This is the entire decision of the case. In this part of 
India, an English Barrister does not ordmarily practise 
in England. He cannot rely on English practice. 

As to the argument that an English Barrister could 
not sue for recovery of his fees, their Lordships remark- 
ed (at page 751) as follows : “Even if these considera- 
tions were admitted, their Lordships entertain serious 
.doubts whether, in an English Colony where the 
common law of England is in force, they could have 
any application to the case of a lawyer who is not a 
mere advocate or pleader, and who combines in his own 
person the various functions which are exercised by 
legal practitioners of every class in England, all of 
whom, the Bar alone excepted, can recover their fees by 
an action at law.” This expression of opinion on the 
part of their Lordships of the Privy Council is not with- 
out material bearing in the case before us. Here in the 
United Provinces, as in Canada, the practitioner is not 
only an advocate or pleader but is also a solicitor. Their 
Lordships remarked that in such circumstanees, even 
if the common law of England had been in force in 
Canada, it was difficult for their Lordships to see how 
the considerations which prevailed in England and which 
prevented an English Barrister practising in England 



THE INDIAN LAW REPOETS [vOL= 


1933 


Nisal 

Gs!A2?I> 

SlBtASTBJ 

V. 

D1I4AWAB 

KSan 


Mnk€fj% J. 


586 

from suing for his fees could be applied to an advocate 
who was not only a pure advocate but also combined in 
himself the functions of a solicitor. This remark 
entirely demolishes the case of Smith v. Guneshee 
Lai (.1). 

With aU respect, I am of opinion that the case of 
Queen v. Doutre (2) does not support the view taken by 
the Full Bench in the case of Alston v. Pitamhar Das (3). 

Lastly it was argued that for the last 60 or 70 years 
(the earliest case seems to be that of Smith v. Guneshee 
Lai) the Courts have held that a Barrister of England 
practising in India as an Advocate of the High Court is 
incapable of suing or being sued for his fees, and there- 
fore we ought to uphold that decision. Ordinarily, even 
a wrong proposition of law, if it has long been accepted 
by the community, may be accepted as a “communis 
error”, but the point of law involved is so important 
that 1 find myself unable to uphold it on the ground of 
uniformity in decision alone. If the traditions of the 
English Bar had been kept up by the Barristers of 
England practising in India in all or most respects, there 
would have been some ground for upholding the con- 
tention that the error once committed should be 
perpetuated. But in several respects the traditions of 
the English Bar are being broken; how, then, can it be 
expected that only in the case of suits for recovery of 
fees or for refund of fees the tradition of the English 
Bar should be maintained? As I have more than once 
pointed out, in the province of Agra, because of the 
absence of solicitors, a Barrister sees his client, receives 
instructions from him, settles his fees, and acts for him. 
All these are permitted by the rules of the Court which 
has approved him as a suitable practitioner before it and 
in the subordinate courts. Hone of these acts are per- 
missible by the traditions of the Bar in England. How 
then can it be expected that only in respect of recover}" 
of fees and liability to refund fees the tradition of the 

(1) (1871) 3TSr.-W. P.H.C. K.,83. (2) (188^) S App. Cas., 745. 

(3) (1 903) I. L. K., 25 AU., S09. 
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English Bar is to be upheld by the courts'? I have 
already pointed out that in England a Barrister is not an xiaAiT 
officer of the court and is not amenable to its jurisdic- 
tion (vide article 692, Halsbury's Laws of England, diiIw«i 
volume 2, second edition). But in the High Court of 
Allahabad a Barrister-Advocate is as much subject to the 
disciplinary jurisdiction of the High Court as any other Mukerji,j. 
class of practitioners. In the circumstances I find it 
extremely difficult to hold that a Barrister is not entitled 
to sue for his fees for acting and pleading as in this case. 

The Legal Practitioners (Eees) Act (Act XXI of 1926) 
has been relied upon as a last resort on behalf of the 
English Bar as implying that where a Barrister-Advocate 
agrees only to plead and not to act, he can neither sue 
for his fees nor be sued for a refund of his fees. 

The Legal Practitioners (Fees) Act of 1926 draws a 
distinction between acting and pleading and lays down 
the rule that where a legal practitioner agrees to act, 
whether in a civil or in a criminal case, he can sue for 
recovery of fees due to him and is liable to be sued for 
negligence- It is to be noted that the expression “legal 
practitioner” used in the Act applies to Advocates also, 
whether they be Barrister-Advocates or non-Barrister 
Advocates. The definition is the same as in the Legal 
Practitioners Act of 1879. 

If the inference be dravm from the Legal Practitioners 
(Fees) Act that a legal practitioner who agrees only to 
plead and not to act for a client cannot sue for his fees, 
then the disability attaches not only to a Barrister- 
advocate but also to a mukhtar and a pleader and a 
revenue agent. In that case, the special privilege claimed 
on behalf of an English Barrister practising in these 
provinces disappears and he stands on the same level 
as the smallest practitioner, a mukhtar and a revenue 
agent. 

From the mere fact that the Legal Practitioners (Fees) 

Act confines its provisions to acting it does not follow 
that it lays down the law that any legal practitioner 


The definition is the same as in the Legal 
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who made a contract with a client to plead only is to be 
put on the same position as a Barrister practising in 
England. No attempt need be made to state why the 
Legal Practitioners (Pees) Act is silent as to the case of 
a contract tc plead only, though it is not difficult to guess 
the reasons for this omission. By the omission the 
legislature left the law as uncodified as it was before the 
passing of the Act of 1926 and did nothing more. 

In the case before us the plaintiff agreed both to act 
and to plead. If we, had been obliged to hold that so 
far as the contract of pleading went the plaintiff was 
incapable of suing, it would have been necessary perhaps 
to remit an issue to apportion the stipulated fee between 
acting and pleading, or possibly the whole suit would 
have been dismissed. But in the view that I take of the 
case there is no bar, in law as prevailing in the province 
of Agra, to prevent the plaintiff from recovering his 
fees so far as it was to be paid even for pleading for the 
defendant No. 2. 

In the result, I would hold that although the plaintiff 
is an English Barrister, em'olled by the High Court of 
Allahabad as an Advocate, he is under no disability to 
sue his client for professional services done by acting 
and pleading for him. I would dismiss both the 
revisions with costs. 



King, J. I agree to the conclusions arrived at by 
the Acting Chief Justice, but, as I view the problem 
from a slightly different standpoint, I think it better to 
state my reasons. 


The main question is whether a Barrister-Advocate 
can .sue for his fees. The plaintiff is enrolled as an 
Advocate of this High Court. He has also been called 
to the Bar in England, and may therefore be called a 
“Barrister- Advocate” for the sake of brevity. He 
entered into an agreement with a client. He promise.! 
to render certain professional services, namely to 
appear before the High Court and to present and advocate 
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an application for the transfer of a criminal case pending 
in a Magistrate’s court. The client promised to pay 
for these services at a certain rate. Prima facie this SHAsrai 
was a perfectly valid contract. The plaintiff performed DmiwAE 
his part of the contract but his client failed to pay the 
stipulated fees. Hence this suit for compensation for 
breach of contract. Kim-J- 

We first liave to see what law is applicable to the facts 
of the case. In so far as the plaintiff’s agreement was 
to act for his client, i.e. to sign and present the application 
on his client’s behalf, I think the case is governed by 
the Legal Practitioners (Pees) Act, 3926. The plaintiff 
is an Advocate. Under section 3 of that Act an 
Advocate who agrees to act for a client may by private 
agreement settle with his client the fees to be paid for 
his professional services. Under section 4 the Advocate 
is expressly entitled to institute legal proceedings for 
the recovery of any fee due to him under the agreement. 

The Act applies to every Advocate and I think it is clear 
that no exception can be made in the case of an Advocate 
who happens also to be a Barrister. As the Act ex- 
pressly defines the right of a legal practitioner, including 
an Advocate, to sue for his fees in certain cases, we are 
bound to give effect to its provisions if it is applicable, 
notwithstanding any custom or rule of law to the con- 
trary. It is contended for the defendants that the Act 
applies only to acting in civil proceedings and not in 
criminal proceedings. The contention is based upon two 
points. Firstly, that no clear distinction is recognized 
by the legislature between “acting” and “pleading” in 
criminal proceedings. This is true, but I do not think 
the argument is conclusive. The words “act” and 
“plead” can be given their ordinary meaning with refer- 
ence to criminal proceedings also. If the plaintiff had 
agreed only to sign and present the application for 
transfer I think he might be held to have agreed to “act” 
only and not to plead. The second point is that section 
4 of the Act gives a rule for computing the fee (when if 

43 AD 
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1933 has not been fixed by agreement) and the rule applies 
nisai. only to civil proceedings. There is some force in this 
argument. It is strange that the Act should not make 
di^wae some provision for criminal proceedings, such as stating 
that the legal practitioner may sue for a fair fee, to be 
fixed by the court with regard to all the circumstances of 
King.J. the case. 

On the other hand it is argued that the language of 
the Act is wide enough to apply to criminal proceedings 
also, and that if the legislature had intended to restrict 
its scope to civil proceedings their intention would have 
been more clearly expressed. To my mind, this argu- 
ment is more convincing and I would hold that Act XXI 
of 1926 governs the case, in so far as the agreement was 
to act and not to plead, although the question is not free 
from doubt. Fortunately the point is not of vital im- 
portance in the present case. The plaintiff undoubtedly 
agreed not merely to act but also to plead, i.e. to persuade 
the High Court to grant the application. x\ct XXI of 
1926 certainly does not establish the plaintiff’s right to 
sue upon his agreement to plead, and if that point were 
decided against him it would be a difficult matter to 
decide what proportion of his fee was recoverable as being 
the fee for “acting” only- 

We next have to see what law!" is applicable to the agree- 
ment in so far as it was an agreement to plead. It may 
even be conceded, for the sake of argument, that 
Act XXI of 1926 does not apply to “acting” in criminal 
proceedings and we must then consider what law applies 
to the agieement as a whole, leaving that Act altogether 
out of consideration. 

In my opinion the law wdaich the courts are bound to 
apply is the general law of contract, enacted in the 
Indian Contract Act, 1872, which extends to the whole 
of British India. That Act does not profess to be a 
complete Code dealing with every branch of the law 
relating to contracts, but it is undoubtedly an authorita- 
ti\’e statement of the chief rules relating to the formation, 
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ratification and discharge of all agreements enforceable 
b}' law, and the courts of this province are bound to nihai, 
give effect to its provisions unless good cause to the s^ibi 
contrary is shown- This observation might seem dilIwab 
superfluous but for the astonishing fact that in the Tull 
Bench case, Alston v. Pitambar Das (1), the question 
whether the Indian Contract Act might not apply to a King,./. 
contract entered into in India, and to be performed in 
India, was not even considered. Now if the agreement 
in question is viewed in the light of the Contract Act 
1 think it must be admitted that, prinia facie at least, it 
fulfils all the requirements of an agreement enforceable 
by law. Unless some reason can be shown for treating 
the agreement as void or voidable I think it imposes a 
legal liability upon the defendant (client). 

It ]s contended for the defendant that the agreement 
was void because under section 11 the plaintiff was not 
competent to contract, being disqualified from contract- 
ing by a law to wTich he is subject. The argument 
is that the plaintiff is a Barrister of England and, as 
such, he is legally incapable of entering into a contract 
of hiring for professional services. This legal incapacity 
is based upon the ancient usage of the Bar in England 
which has been recognized by judicial decisions of 
courts in England and has become a rule of common law. 

The fact that this rule of law is in force in England 
cannot be questioned, but there are several reasons why 
it camiot be invoked for the purpose of rendering a Bar- 
rister-Advocate incapable of entering into a contract for 
hiring for professional services in this province. 

The suggested incapacity attaches to the plaintiff as a 
Barrister, not as an Advocate. The short answer is 
that the plaintiff did not enter into the agreement as a 
Barrister. He agreed to appear and act and plead in the 
High Court. He could not have done any of these 
things as a Barrister. The rules of this High Court 

(1) (190.3) I. L. R., 25 All., 509. 
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are perfectly clear on that point. He could only per- i 

form his contract in his capacity as an Advocate. He | 

was therefore engaged as an Advocate. The mere fact 
that he has been called to the Bar in England does not 
even entitle him to be enrolled as an Advocate of the 
High Court. A Barrister of England has to undergo 
a course of training for a year before he can apply for 
enrolment. Even then the High Court has absolute i 
discretion to refuse enrolment as an Advocate. Until 
he has been so enrolled he is not entitled to appear, 
plead or act for a client in the High Court. It is 
obvious therefore that the plaintiff entered into the 
agreement in his capacity as an Advocate and not as a 
Barrister. The fact that he was a Barrister is no more 
relevant to the contract than the fact that he was a 
graduate in law, or a Hindu. It is not suggested that 
an Advocate, is incompetent to contract. As the plain- j 
tiff entered into the agreement as an Advocate, the 
agreement cannot be void on account of the plaintiff s 
incompetence to contract. 

Another answer is that rules of the common law of 
England are not in force in this province; so, in this 
province the plaintiff, even in his capacity as a Barrister, 
cannot be said to be subject to any law? wEich disquali- 
fies him from contracting. To. hold that a Barrister ■ 

in British India is incompetent to enter into a contract I 

for rendering professional services would amount to 
amending section 11 of the Contract Act by introducing ■ 
an exception. In other w/ords, it would mean that 
Barristers must be added (for certain purposes) to the 
classes of persons, like minors and lunatics, wdioni the . 
legislature has declared to be incompetent to contract. 

A further point, upon which great stress has been 
laid in arguments, is that the rule of English law?, w?hich 
incapacitates a Barrister from entering into a contract 
of hiring for professional services, applies only to a 
Barrister practising according to the usages and tradi- 
tions of the Bar ,, in England. In this province a 
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Barrister-Advocate practises under totally different 
conditions. For instance, he takes his instructions 
directly from his client and settles his fees directly with 
his client. No solicitor intervenes between him and his 
client. This departure from the usage and etiquette of 
the English Bar is not due to any fault or carelessness 
on the part of the Barrister- Advocate, but is imposed 
upon him by necessity, otving to the absence of solicitors. 
In short, he functions both as Barrister and solicitor. 
For this reason, the rule of English law cannot apply to 
him, even if such a rule of law could be considered to 
have any authority in this province. In Queen v. 
D outre (I) their Lordships expressed serious doubts 
whether such a rule would be applicable to “a lawyer 
who is not a mere advocate or pleader and who combines 
in his own person the various functions which are exer- 
cised by legal practitioners of every class in England”, 
even in an English Colony where the common law of 
England is in force. I think it is clear that a rule of 
English law, based upon a peculiar usage and etiquette 
of the Bar in England, has no application to a Barrister- 
Advocate in this province, even if the courts of this 
prownce could recognize the authority of such a rule. 
As the common law of England is not in force in this 
province 1 have, from the outset, found great difficulty 
in understanding why the rule in question should be held 
as authoritative and as even overriding the law of the 
land contained in the Contract Act. We cannot apply 
the rule mentioned as being a ‘ ‘usage or custom of trade’ ’ 
because every one admits that the profession of a 
Barrister is not a “trade”. Nor can the rule be applied 
as an incident of a contract not inconsistent with the 
provisions of the Contract Act. When a Barrister- 
Advocate settles his fee with his client the're is no room 
for the fiction that he only renders, and professes to 
render, services of a purely honorary character. More- 
over, if it were expressly or tacitly agreed that the 

{V'l ( 1884 ) 9 App.Ca.< 3 ., 74 . 5 . 
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Barrister-Advocate should not sue for his stipulated fee, 
or be sued for negligence in the conduct of his profes- 
sional duties, such an agreement would be void under 
section 28 of the Contract Act. 

It has even been argued that an agreement between 
a Barrister-Advocate and his client for rendering 
professional services should be treated as void under 
section 23 bn the ground that its object is opposed 
to public policy. The suggestion is that if such an 
agreement of h irin g; were treated as enforceable by law 
then the Barrister-Advocate would be reduced to the 
position of a hired servant. I think the suggestion can 
hardly be taken seriously. Even in England every class 
of legal practitioners except Barristers can sue for their 
fees. In this province also every class of legal 
practitioners, excepting the class of Barrister-Advocates, 
can undoubtedly sue for their fees- "WTiat possible 
objection can there be to . treating Barrister-Advocates 
like other Advocates in this respect? Members of other 
professions which are equally honourable, such as 
medical practitioners, can sue for their fees. I think it 
is absurd to suggest that Advocates who are not Bar- 
risters, and medical practitioners, are reduced to the 
position of “hired servants” merely because they can 
sue for their fees and can be sued for negligence. IR 
my opinion considerations of public policy are directly 
opposed to any recognition of the rule in question. If 
a Barrister-Advocate is not paid for professional services 
faithfully rendered it is unjust that he should be deprived 
of a legal remedy. Similarly if the Barrister-Advocate 
is negligent in the conduct of his professional duties it is 
unjust that his client should be deprived of a legal 
remedy. It is unnecessary to labour the point, as the 
pohcy of the legislature is apparent from the enactment 
of section 28 of the Contract Act. 

Erom whatever- ppint of view one considers the 
question the answer is the same. I think it is clear that 
in this province a Barrister-Advocate can sue for his fees. 
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With due deference to the learned Judges who decided 
the case of Alston v. Pitambar Das (1), I think the 
decision was wrong. In my humble opinion they took 
an erroneous view^ in assuming that a rule of the common 
law of England was applicable, and in ignoring the 
provisions of the Contract Act which is the law of the 
land, and in failing to observe that the rule is, in any 
case, only applicable to Barristers practising according 
to the usage of the English Bar, and not to Barristers 
who also perform the functions of solicitors. They also 
failed to appreciate the fact that a Barrister-Advocate in 
this province renders his professional services as an 
Advocate and not as a Barrister, and I think they mis- 
applied the ruling in Doutre’s case (2). 

On the other points raised in this application I am in 
agreement with the Acting Chief Justice and think 
it unnecessary to state my reasons separately. 

Young, J. : — I concur in the judgment of the Actinl 
Chief Justice, and for the reasons given by him. In 
addition to the examples given in his judgment illustrating 
the complete difference betw^een the position of a Barrister 
practising in England and in this province I would add 
that in England it is unprofessional conduct for a member 
of the Bar to accept any sum of money other than the 
fee marked on his brief, nor can he alter the fee so marked 
after the litigation is ended. In this province a client 
who succeeds in his suit wall often offer a present — or 
shukrana — ^to the Advocate. I have yet to learn that such 
a present is ever refused. That such a practice may 
affect the position of a Barrister as understood in England 
• — namely that his fee is not to depend on the result of 
the case — is easily seen. 

The short answer to the contention that an Advocate 
called to the English Bar and practising here carries with 
him the ancient traditions and customs, rights and liabi- 
lities of the English Bar is that if a Barrister practising 
in England carried on his profession there in the same 

(l)U 903 )I.L.B., 25 An., 509 . ( 2 ) ( 1884 ) 9 App. C^, 745 . 
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way as an Advocate in this province he \\?ould certainly 
be disbarred by his Benchers. That he is not disbarred 
when practising here is solely due to the fact that his 
Benchers realise the great difference between conditions 
in this province and those in England; for example, the 
General Council of the Bar in England has ruled that a 
Barrister practising in England may, without the inter- 
vention of a solicitor, advise on a case submitted to him 
by a Colonial Advocate practising in a Colony where the 
professions of Barrister and solicitor are combined. The 
Bar Council by this ruling clearly shows that it considers 
such an Advocate to be more solicitor than Barrister. 
The annual statement of its proceedings issued by the 
English Bar Council, which contains rulings on matter.-v 
of etiquette affecting Barristers, is sent only to those 
members of the Bar who have an English address in the 
Law' List. 

The great difference in the status of the English Bar- 
rister and the Barrister-Advocate here is that in England 
there is a complete division between the twm branches of 
the legal profession. An English Barrister wishing to 
act as a solicitor must first get himself disbarred. In 
my opinion it is of the utmost public importance that 
legal practitioners, where the two branches are combined, 
should be subject to the ordinary law of tort and be liablf 
to be sued for negligence. Where the two branches are 
separate, the client is protected against a negligent or 
inadequate member of the Bar. No solicitor w'ould 
employ such a Barrister — at least not more than once. 
Here the instructing client is an ignorant layman, who 
frequently does not even understand the language in which 
his case is argued, and whose appreciation of counsel is 
measured by the time he occupies in court. 

I have seen no English authority on this question w^here 
the judicial pronouncement is not limited to the case of 
English Barristers practising in England. It may wnll 
be that where the usage of English Barristers practising 
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abroad is the same as that obtaining in England the same 
lestrictions as in England might be enforced bv the courts. 'SmAj. 

Thom, J. : — I agree with the judgment of King, -J., •■shastbi 
and have nothing to add. dilIWb 

Ka-ix 

Niamat-ullah, j. : — I agree with the views expressed 
by the Agtixg Chief Justice and by King, J., and have 
nothing to add. 

By the Court : — The two revisions are dismissed with 

costs. 


MATBTMONIAL JUEISDTCTION 


Before Mr. Justice Young 

CYEIL CIBBS (Petitioner) r. ELLFA^ GIBBS March u 
(Eespondent) and G. D. THOEPE (Co-respondent)'^ 

Divorce — Adultery — Proof — Inference from evidence of oppor- 
tunity — Presumiption — Evidence Act (I of 1872), section 
114. 

In divorce cases it is not necessary to prove the direct fact 
of adultery; nor is it necessary to prove the existence of guilty 
affection in every case. Adultery may legitimately be in- 
ferred from evidence of opportunity, where the circumstances 
are such as would lead a reasonable and just person to the con- 
clusion that adultery had been committed. Section 114 of the 
Evidence Act authorises such inference or presumption. 

So, where the respondent and the co-respondent had gone 
away from the former’s house at Allahabad and lived together 
in the latter’s house at Cawnpore for one week, no one else 
residing there during that time, and when the husband went 
there and asked the respondent to come away with him she 
refused and continued to live in the house alone with the co- 
respondent for several days more, and no satisfactory explana- 
tion was given of these circumstances, it was held that 
although there was no direct evidence of adultery, and no 
evidence of any guilty affection or undue familiarity between 
the respondent and the co-respondent, the circumstances 
could only lead to one inference, that is, that adultery had 
been ■■ committed . 

Mr. H. G:" Desanges, for the petitioner. 

Mr. Of M::' Chime, for tbe respondents. 
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Young, J. : — This is the petition of Cyril Rowlaml 
Cyeil Gibbs Gibbs of Allahabad praying that his marriage with Ellen 
Eli^k Gibbs Mabel Gibbs should be dissolved and that he should have 
custody of the child. G. D. Thorpe, a Police Inspectoi 
of Cawnpore, has been impleaded as co-respondent. The 
petitioner alleges the adultery of his wife with Thorpe. 

The petitioner married the respondent on the 29th of 
October, 1928, in Allahabad, where they have lived ever 
since. They are domiciled in India, and this Court has 
jurisdiction to hear the petition. There is one son of the 
marriage at present aged 3| years. 

About the beginning of November, 1932, the husband 
and the wife were staying with the mother of the latter 
in Allahabad. The co-respondent was then on leave, and, 
being an old friend of the family of the wife, came to 
reside with them for 2J months. There is no evidence 
in this case during this time of any undue familiarity or 
guilty affection between the respondent and the co- 
respondent. The only evidence that there is is that the 
co-respondent used to take Mrs. Gibbs out on his motor- 
bicycle, usually with her own sister, and also to dances iu 
the evening. There is nothing in this to establish guilty 
affection. On the 9th of January, 1933, the petitioner 
left for Moradabad to stay with some relatives. Shortly 
afterwards Mrs. Cearns, the mother of the wife, the wife’s 
sister, and a brother, left Allahabad and went to Morad- 
abad. The petitioner says that when he asked why his 
wife had not come as well he was told that she had gone to 
Calcutta to learn nursing. He at once left Moradabad 
and returned to Allahabad. He then discovered that his 
Avife and the co-respondent had left Allahabad and had 
gone to Cawnpore. He followed to Cawnpore and found 
them living together in Thorpe’s bungalow. No one else 
was then residing there. He asked his Avife to return 
with him to Allahabad and she refused. Mrs. Gibbs 
remained at Cawnpore alone in the bungalow with the 
co-respondent for one week. Mrs. Gibbs’ sister then 
came from Moradabad and staved with them. On the 


F 



TOL. LVj ALLAHABAD SERIES 599 

5tli of February the sister left the bungalow and for 
another four days Mrs. G-ibbs and Thorpe were alone c-teilGibbs 
together. The sister returned and this curious party ehenGibbs 
remained living together in Cawnpore until shortly before 
the hearing of this case. 

Both the respondent and the co-respondent have been in 
the bos. Mrs. Gibbs says that she left the house in 
.^.llahabad when her mother and sister and brother left, 

Ijecause her husband had not left her any money and he 
had told the co-respondent to look after her. This is 
unlikely, as the co-respondent had no money and had 
actually borrowed from the petitioner. She saw no harm, 
therefore, she says, in going to Cawnpore and staying 
with the co-respondent alone in his bungalow. She did 
it deliberately. She further say^s that they lived in 
separate rooms at different ends of the bungalow, and she 
denied adultery. The co-respondent unfortunately tells 
a different story. He says that Mrs. Cearns left her 
daughter for one night in Allahabad alone in the house 
w'ith him because he had to return to duty at Cawnpore 
the nest day and Mrs. Gibbs vs- as to go to Meerut to stay 
wdth some friends. He says that Mrs. Cearns told him 
that as Cawnpore was on the way to Mecnit, it would be 
a good thing if he looked after Mrs. Gibbs as far as Cawn- 
pore. The co-respondent iiad been on medical leave and 
was wdthout money. He says that he hoped, when he 
got to Cawnpore, to draw leave pay which he thought 
was due to him, and that out of this money he would be 
able to pay the travelling expenses of Mrs. Gibbs to 
Meerut. When, however, he reached Cawnpore, he 
found that he could get no money, and as he was new 
to Cawnpore and knew nobody there, he could not borrow 
the money to send Mrs. Gibbs on to Meerut. The only 
thing left was that he should take Mrs. Gibbs to live 
with him in his bungalow. 

There are three weaknesses about this story. The 
first is, as I have pointed out above, that it is a completely 
different story from that of the wife, and. secondly, if 
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tie Story were true, one would have expected an innocent 

Ci-BiLGiBBs acting purely as a friend to have written or tele- 
elxe>- Gibbs graphed Avlien he got to Cawnpore to the husband for the 
necessary money to send Mrs. Gibbs on to Meerut. The 
co-respondent, however, did not do this. He could not 
explain why he did not communicate with the petitioner. 
Lastly, Mrs. Gibbs could easily have borrowed mone'^ 
from lier aunt who lived opposite Mrs. Cearns’ house in 
Allahabad. Further, when a couple of days later the 
husband arrived at Cawnpore and demanded his wife, 
there w^as no question of asking the husband for necessarj' 
funds to send his wife to Meerut. In fact, Thorpe did 
nothing to assist the husband in his desire that his wife 
should return with, him to Allahabad. 

These are the facts. I am asked by counsel for the 
petitioner to infer that adultery has been committed. On 
the other hand, counsel for the wife contends strongly 
that mere evidence of opportunity is not enough, there 
being no evidence of any guilty affection or undue famili- 
arity between the respondent and the co-respondent. It 
is not necessary to prove guilty affection in every case. 
Adultery for instance may be committed with a prostitute 
' and there are the well known cases where divorces are 

granted on “hotel evidence”. There is an old legal 
maxim in Scotland wliich runs as follows : ‘ ‘Sohis cum 

sola in suspecto loco non presumitiir dicer e pater noster’^ , 
which being translated means that w'hen a man and a 
woman are found together under suspicious circumstances, 
it cannot be presumed that they are saying their prayers. 
I am satisfied that on the authorities both in India and in 
England, creumstanees of this sort can only lead to one 
inference, that is, that adultery has been committed. 
To rule otherwise would be an extremely dangerous pre- 
cedent. 

Section 114 of the Evidence Act enacts that the court 
may presume the existence of any fact which it thinks 
likely to have happened, regard being had to the common 
course of natural events and human conduct. It seems to 
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me that any reasonable person, on the facts of this case, 
must come to the conclusion that the respondent and the 0^211.011,5,3 
co-respondent committed adultery in the latter’s bungalovv- eh-engib!! 
in Cawnpore. Sir William Scott many years ago in 
England laid down this principle ; ‘ ‘It is a fundamental 

rule that it is not necessary to prove the direct fact of 
adultery; because, if it were otherwise, there is not one 
ease in a hundred in which that proof would be attainable; 

'it is very rarely indeed that the parties are surprised in 
the direct fact of adultery. In every case almost, the 
fact is inferred from circumstances that lead to it by fair 
inference as a necessary conclusion; and unless this were 
the case, and unless this were held, no protection whatever 
could be given to marital rights. The only general rule 
that can be laid down upon the subject is, that the cir- 
cumstances must be such as would lead the guarded dis- 
cretion of a reasonable and just man to the conclusion.” 

Wren one considers in this case not only the fact that the 
respondent and the co-respondent stayed together for this 
long time alone in the bungalow in Cawnpore, but also 
that the husband came to bring his rvife back and she 
refused to return; the fact that no attempt was made iiy 
the co-respondent to obtain the money necessary for the 
wife’s journey either to Meerut or back to her husband 
at Allahabad, and the fact that the wufe’s story of how she 
came to go to Carvnpore so completely differs frou. that 
of the co-respondent’s, it is impossible to avoid the con- 
clusion that the reason for this state of affairs w-as that 
there rvas guilty affection. Thr.s, coupled with the anprle 
opportunity afforded by being alone in the bungalow, must 
lead, in my opinion, any reasonable person to the neces- 
sary conclusion that adultery had been committed. 

Cormsel for the wife, however, relies strongly on the 
recent case of Farnhcim v. Furnhaw ( 1 ), decided by X.ord 
Merriv.vle, the President of the Divorco Division in 
London. He held that the Court was not hound tci infer 
adultery from the evidence of opportunity alone. Lord 

(1 ) (1925) 133 L. T., m 
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1933 Merrivale in that case declined to grant a divorce 
Cyril Gibbs on the usual hotel evidence which now it is custoinarv 
Ellen Gibbs to give in divoi'ce cases in England. He refused to infer 
from the fact that a man and a woman liad stayed the 
night together in a bedroom in hotel that adultery had 
been committed. That, however, is a very different case 
from this. Everyone knows that as the divorce law is 
that a husband and wife, however much they diyagrce, 
should be bound together, unless adultery is proved, 
married people wishing to .separate arrange for some 
woman to go to an hotel with the husband. The man and 
woman register themselves as husband and wife in the 
hotel books, occupy the same bedroom, and in the morning 
ring the bell for the maidsej'vant to bring tea. The 
maidservant provides the necessary evidence that she has 
seen the man and woman together in bed. It is a well 
known fact, however, that in many cases the only time 
that the man and vroman are in bed together is v/lnn 
the maidservant comes into the room. The man may 
not have the slightest intention of committing adultery, 
but only goes through this farce in order to deceive the 
court and so enable his wife to obtain a divorce. This 
being the well known state of affairs, it is not surprising 
that the learned President of the Divorce Diidsicn refused 
to infer adultery from these facts. Here the facts are 
entirely different. 

Adultery, then, in my opinion, having been proved, 
there will be a decree nisi with costs again.st the co-res- 
pondent. The husband will have the custody of the child. 
I have no doubt he will make arrangements for his wife 

occasionally to have access to the child. 
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EBVISIONAIi CEIMIBAIi 

Before Mr. Justice Kendall 
EMPEEOE MUNSHI LAL^ 

MunkipaliUes Act (Local Act II of 1916), sections 2, 186 — 
''Building'' — Chabutra with temporary awning or shed over 
it — Almiicipalities Act (Local Act II of 1916), section 307 — 
Continuing breach — Daily fine mposed in anticipation at the 
time of first conviction. 

A masonry- work chabutra with a pal or shed over it, even 
though the latter may be of a temporary character, comes with- 
in the definition of a building in section 2 of the Municipalities 
Act. The putting up of a pal or shed, though not of a per- 
manent character, on poles driven into a masonry-work cha- 
butra amounts at least to ‘'altering part of a building”, if not 
to actually "erecting a building”, within the purview of 
section 2. 

A Magistrate, when convicting under section 307(2) of the 
Municipalities Act for non-compliance with a notice issued by 
the Municipal Board for the removal of a building, sentenced 
the accused to a fine of Es.lO and to a further fine of Ee.l per 
day for such time as he might continue the breach. Held, 
that the order of daily fine, passed in anticipation of conti- 
nuing breach, w^as illegal. Further proceedings had to be 
taken in case the breach was continued, and upon such second 
conviction a fine, calculated at the maximum rate of Es.5 
per day of the actual period of persistence in the breach, could 
be imposed. 

Mr. Kartar Narain Agarwala, for the applicant. 

Mi. K. Verma, for the opposite party. 

The Assistant Government Advocate (Dr. M. WalL 
ullah), for the Grown. 

Kendall, J. : — This is a reference made by the 
Additional Sessions Judge of Aligarh with the recom- 
mendation that the order of conviction passed by a 
Magistrate under section 307 of the United Provinces 
Municipalities Act, 1916, be quashed. The applicant, 
■whose application has been approved by the Additional 
Sessions Judge, is in possession of one of the plots which 

=*'Crli3ainal Reference No* 878 of 1032. 
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have been leased out by the Municipal Board of Etah on 
empeeob payment of tahhazari or ground cess from day to dav 
MrssHi On this plot there is a chabutra which has either been ] 
^ built by the applicant or, as he contends, has been standintr 
on the plot for some years. Neither of the courts has 
come to a definite decision on the question of whether the 
chabutra itself, which is a ma-sonry construction, is an 
old or a new^ one; but the reason why the Board took ' 
action was that he recently set up a shed on the chaliutra, 
and the Board therefore issued a notice to him under 
section 186 of the Act on July, the 7th, 1932, to remove 
the chabutra and the shed. He did not do so, and be : 

weas therefore prosecuted and fined under section 307 of I 

the Act. 

One of the points to which the Judge has referred, and | 
• which has been pressed in argument before me, is that j 
; ■ as the Boai'd sent to the applicant a second notice on i 

July, the 16th, directing the applicant to quit the land, 
it had waived the first notice of July the 7th. T have 
not, how^ever, been able to understand how the .second 
^ Jiohce could operate as a waiver, for it appears to deal 

h "tt'hh a separate and distinct matter. The applicant, as 

> I have said, was in possession of the plot on payment of 

tahhazari dues. He might be able to remain in posses- 
sion of the plot even if he had to remove the chabutra, 
and although the Board may have issued a notice to him 
to quit on account of his failure to comply with their 
direction to remove the chabutra, it does not appear to 
mo tliat by directing him to quit the Board vuiived then 
right— if indeed such a right exists — ^to hawe the chabutra 
removed. 

The real crn.x; of the problem i.s whether the chabutra 
with the shed erected on it is a “building” as defined in 
section 2 of the Act. The notice given by the Board 
was issued under section 186, under which it has autho- 
rity to direct the owner or occupier of any land to “stop 
the erection, re-erection or alteration of a building or 
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part of a building ... in any case where the Board 

considers that such erection, re-erection, alteration, con- emmeok 
struction or enlargement is an offence under section 185, musshi 
and may in a like manner direct the alteration or demoli- ^ 
lion, as it deems necessary, of a building, part of a 
building or construction as the case may be.” It has not 
been suggested that, if the construction is a building, the 
Board was not justified in considering that the erection 
or alteration, etc., was an offence under section 185, but 
it has been strongly contested that the construction is not 
a building. 

A building is defined in section 2 of the Act as “a 
house, hut, shed or other roofed stracture for whatsoever 
purpose and of whatsoever material constructed, and 
everj" part thereof, but shall not include a tent or other 
such portable and merely temporarj^ shelter.” The 
Magistrate, without considering in great detail the 
definition of the word ‘‘building”, held that as the appli- 
cant was only entitled to possession of the plot from day 
to day, he had no right to execute a work of a permanent 
character, and that as he had been repairing the chabutra 
and had put a shed upon it, he certainly had been 
executing a work of a permanent character. The Judge, 
on the other hand, held that ‘‘the mere putting of pal 
for temporary shelter from the sun would not make it a 
shed or a building.” No doubt there is support for the 
view that a temporary protection against heat or rain 
is not a building, in the decision of Sir George IInox in 
the case of Kamta Nath v. Municipal Board of Allahabad 
(1). The question here, however, is not only ■whether 
the construction which has been put on the chabutra by 
way of a roof is a building, but whether the permanent 
chabutra itself with a roof upon it comes within the 
definition of a building in the Act. That definition, as 
]Mr. Kamla Kant Verma has pointed out, shows that the 
legislature had in mind two things, (1) the permanence 
or otherwise of a structure and (2) the roof. Now, it is 

( 1 ) ( 1905 ) I. L. E.. 28 AU., 199 . 
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not denied that the chabutra itself is a permanent struc- 
ture. It is certainly not a “tent or other such portable 
and merely temporary shelter’ ’ and the only reason that 
could be urged for holding that the chabutra is not a 
“building” is that it has not or had not a roof. The 
applicant, however, himself supplied the deficiency by 
setting up a roof thereon. The roof itself may not be of 
such a permanent nature as the chabutra, though I am 
informed that it is set up on poles which have been driven 
firmly into the chabutra. So long, at any rate, as the 
roof exists, it appears to me quite clear that the chabutra 
with the roof must be held to come within the definition 
of a building, and indeed that seems to have been the 
view taken by the advisors of the Municipal Board, 
because they do not seem to have taken any step against 
the applicant until he set up the roof. In my opinion 
therefore the decision of the Magistrate on this point is 
correct. 

It has further been suggested that the Board had nu 
right to issue a notice under section 186 because the appli- 
cant was not erecting or re-erecting the chabutra; but 
by setting up the roof it appears to me to be perfectly 
obvious that he was at least altering part of a building, 
if he was not actually erecting a building by setting up 
the roof on the chabutra. 

There is, however, one part of the application on which 
the applicant is entitled to succeed. The Magistrate not 
only fined the applicant Es.lO under section 307 of the 
Act and ordered him to remove the shed and the chabutra 
within ten days, but added that “failing to do it he shall 
pay a further fine of Ee.l per day until such time as he 
continues the breach.” As the Judge has rightly pointed 
out, it has been held in the case of Emperor v. Ami“ 
Hasan Khan (1) that “The liability to a daily fine in the 
event of a continuing breach has been imposed by the 
legislature in order that a person contumaciously disobey- 
ing an order lawfully issued by a Municipal Board may 
not claim to have purged his offence once and for all by 

(1) (1918) I. L. R., 40 AU., 569. 
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payment of the fine imposed upon him for neglect or 
refusal to comply with the said order. The liability will 
require to be enforced, as often as tlie Municipal Board 
may consider necessary, by the institution of a second 
prosecution, in which the questions for consideration will 
1>e, how many days have elapsed from the date of the 
hrst conviction under the same section during which the 
offender is proved to have persisted in the offence and, 
secondly, the appropriate amount of the daily fine to be 
imposed under the circumstances of the case, subject to 
the prescribed maximum of Es. c per diem. ’ ’ 

I therefore accept the reference to this extent that the 
order of the Magistrate in inflicting a further fine of 
Re.l per diem is set aside, but for the rest the Magistrate*? 
order is maintained and the reference is rejected. 

APPELLATE CRIMINAL 

Before Mr. Justice Young and Mr. Justice Rachhpal Singh 

EMPEROR V. TRSHAD ULLAH KHAN axd others^ 
hidim Penal Code, sections 34, Death caused by one out 
of sereral fersons having a cornmoyi intention — Common 
intention to attack a party and prevent irrigation of field — 
One member, armed with a gun, of the attacking party 
causing death by shooting — Liability of other menibers. 

The view that section 84 of the Indian Penal Code applied 
only where a criminal act was done by several person.^ of 
whom the accused charged thereunder was one, and not where 
the act ivas done by a person other than the latter, is not a 
correct wew. Section 34 is applicable equally to those cases 
in which the criminal act done in furtherance of a common 
intention of several persons is the act of a single individual. 
Of course, before section 34 can be applied, the prosecution 
must prove that tlie criminal act was done by one of tlie 
accused persons in furtherance of the common intention of all. 
The existence of a common intention is the sole test of the joint 
responsibility under section 34 of the Indian Penal Code. 

"^Criminal Appeal XTo. 952 of 19^2, from an order of Joti Samp, Sessions 
•Judge of Bnlandshahr, dated tb© Mtb of 'Oetober, 1932. 
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Where a party of men set out towards a field, with the com- 
mon intention of attacking another party of men and prevent- 
ing them from UTigating the field from a well, and one of the 
attacking party had a gun and the others had lathis, and 
all of them attacked the other party with the result that two 
persons died of gunshot wounds and others received different 
injuries, it was held that section 34 of the Indian Penal Code 
applied and all the participants in the attack could be con- 
victed under section 302 of murder. 

Messrs. P. L. Banerji, Kumuda Prasad and Kazi 
Mastid if asa%, for the appellants. 

The Government Advocate (Mr. Mtiliavimad IsmaiX), 
for the Crown. 

Young and Rachhp.al Singh, JJ. : — ^Irshad XJllah 
Khan, Rashid Ullah Khan, Tuf ail Ahmad Khan, Nisar 
Khan, Fida and Kaley were tried in the court below under 
sections 302, 148 read wth section 149 and section 307, 
of the Indian Penal Code. Fida and Kaley have been 
acquitted. The charge of rioting under section 148 of 
the Indian Penal Code failed. Irshad Ullah Khan lias 
been found guilty under section 302 of the Indian Penal 
Code and has been sentenced to death. Rashid Ullah 
Khan, Tufail Ahmad and Kisar Khan have been held 
guilty under section 302 read with section 34 of the Indian 
Penal Code and have been sentenced to transportation for 
life. All these four accused have also been convicted 
under section 307 of the Indian Penal Code, and have 
been sentenced to 7 years’ rigorous imprisonment. They 
have all preferred appeals against their convictions, and 
the record of the case has been sent up by the learned 
Sessions Judge for confirmation of the death sentence 
passed against Irshad Ullah Khan. 

Irshad Ullah Khan and Rashid Ullah Khan are 
brothers. A cousin of theirs is married to Tufail Ahmad 
Khan. Kisar Khan is said to be a grand-nephew of 
Tufail Ahmad Khan accused. Ahmad Ullah Khan was 
the father of Irshad Ullah Khan and Rashid Ullah Khan. 
He is dead. Musammat Kazir Begam is the step- 
mother. About 10 bighas of land in vdllage Bagrasi is 
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held by Musammat Nazir Begam as mortgagee in posses- 
sion since 1915. Tliis land ^ya.s in the cultivatory posses- EiiPEKOE 
sion of Earn Sarnp and his brother Heta as occupancy 
tenants. It is said that the land remained parti for 
about 2 years. Musammat Nazir Begam leased it to 
Abdul Majid Khan and his nephew Asad ITllah Khan 
under a lease executed on the 10th of May, 1932. On 
the same date Heta and Earn Sarop relinquished this land 
in the presence of a kanungo. 

The eyidence produced in the case shows that Irshad 
Ullah Khan accused obtained an ex parte decree m respect 
of this land against his step-mother. On the date on 
which the lease was executed in favour of ^bdul Majid 
Khan and Asad Ullah Khan an application was made to 
the court of the Munsif for- setting aside the above- 
mentioned ex parte decree. 

It appears from the evidence on the record and from 
the statement of Musammat Nazir Begam that her rela- 
tions with Irshad Ullah Khan and his brother Eashid 
Ullah Khan had been very strained. After the death o? 
her husband these two step-sons used to look after this 
leased land, but Musammat Nazir Begam did not get any 
profits and so she leased the land to Abdul Majid Khan 
and Asad Ullah Khan for a number of years. 

The prosecution story is that Abdul Majid Khan had 
made arrangements to have one of the leased plots 
irrigated on the 1st of June, 1932. This plot is at a 
distance of only 80 or 90 yards from his residential house. 

Some labourers had assembled at the well near the field 
and irrigation work had started on the morning of 1st 
of June, 1932. The evidence is that Abdul Majid Khan, 
Muhammad Said Khan, P. W. 2, and Said Khan were 
sitting on a chabutra in front of the house of Abdul Majid 
Khan. They saw all the accused proceeding in the 
direction of the field which was being irrigated. Irshad 
Ullah Khan carried a double-barrelled breech-loading 
shot gun and Eashid Ullah Khan had a spear, while the 
remaining accused were armed with lathis, A servant 
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of Abdul Majid Khan told him that the party of the 
accused was going towards the well. Upon this Abdul 
Majid lOian, Said Khan deceased and Said Khan, 
P. W. 2, followed them. Abdul Majid Khan called the 
accused and asked them to stop and requested them not 
to go to the well. It may be remarked here that Abdul 
Majid Khan was unarmed- All the six accused turned 
back and Tufail Ahmad lOian asked his companions- 
to beat Abdul Majid Khan and his companions. Upon 
this Irshad Ullah Khan fired his gun at Abdul Majid 
Khan. Abdul Majid Khan fell down upon the ground 
wounded. Then Said KKan deceased rushed towards 
Irshad UUah Khan and gave him a lathi blow on tiie 
head. Irshad Ullah Khan again fired and Said Khan 
was hit. He fell down upon the ground’ and died. 
Muhammad Said Khan, P. W. 2, says that the other 
five accused beat him with lathis. He had a lathi and 
he also hit back. In the meantime Umar Khan and 
Eab Nawaz Khan came to help Abdul Majid Khan’s 
party. Irshad Ullah Khan rushed towards Eab 
Nawaz Khan and fired at him. Eab Nawaz Khan 
fell down wounded. Umar Khan is the father of 'Said 
Khan, P. W. 2. He asked the accused persons to cease 
fighting. But this had no effect and Umar Khan was 
also beaten by all the accused except Irshad Ullah 
Khan. Irshad Ullah Khan also fired at Said Khan 
witness and he wns also wnunded. One Sarjit, a 
labourer who had been working at the well, came and 
caught Irshad Ullah Khan from behind. He was 
pushed back. Irshad Ullah Khan fired at him and he 
was also wounded. Jagw-a another labourer who 
liappened to be near Sarjit also received gunshot 
injuries. After this the fight ceased and eventually all 
the wounded men were taken to Bulandshahr. Abdul 
Majid Khan died in the hospital on the 6th of June, 
1932. One of the arms of Sarjit had to be amputated. 
Eab Nawaz Khan was undergoing treatment in the 
hospital in Bulandshahr at the time of the trial. 
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We have given our anxious consideration to the 1933 
evidence produced on both sides. We feel satisfied that 
the evidence of the prosecution witn^ses is true and 
has been rightly believed by the learned Sessions Judge. 

We have the dying declai’ation of Abdul Majid Khan, 
which was recorded by a Magistrate on the evening of 
the 1st of June, 1932. The man was seriously wound- 
ed and we cannot believe that he told a story which was 
not true. According to the evidence produced by the 
defence, Abdul Majid Khan was held in high esteem by 
everyone of Bagrasi village, and he was obviously a 
man of high character. He was an old man of over 
60. The evidence proves that he was unarmed. We 
cannot believe that he ordered his companions to beat 
Irshad Ullah Eihan who was armed with a double- 
barrelled gun. We bear in mind that on the side of 
the defence no report vyas made giving their version of 
the fight. Wo do not believe Kam Sarup when he 
says that he was irrigating one of the leased plots on 
the 1st of June, 1932. It is the case of both sides 
that Abdul Majid Khan had gathered some men in the 
morning of the 1st of June, 1932, at his place. The 
prosecution case is that these men had already gone 
and had started irrigation work at the well. The 
defence is that Ram Sarup and some of his men were 
irrigating the disputed plot. The story of the defence 
appears to be improbable. If Abdul Majid Khan had 
gathered men for irrigation, then it is highly impro- 
bable tliat he could have allowed Ram Sarup to start 
the work. The well is only at a distance of 80 yards 
from his house. There could be no reason for him to 
keep his labourers whom he had collected at his own 
house. We are of opinion that Irshad TJUah Khan 
resented the action of Abdul Majid Khan in 
taking lease of the land from his step-mother- That 
was the cause of the trouble. In our opinion the prose- 
cution evidence that Irshad Ullah Khan and his 
companions were going to stop Abdul Majid Khan from 
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1933 proceeding with the irrigation work is true. The story 
empeeob of Irshad Ullah Khan that Abdul Majid Klgu 
wrongly suspected that he was backing Earn Sarup 
does not appear to be true. The evidence clearly proves 
that on the 10th of May, 1932, both Earn Sarup and 
his brother Heta relinquished the land. The defence 
has invented the story that Earn Sarup had determined 
not to give up possession. The dying declaration of 
Abdul Majid Khan strongly supports the oral evidence 
of the eye-witnesses. We, therefore, believe the prose- 
cution story and hold that it -is proved that Irshad 
TJUah Khan was going to the well to stop the irrigation. 

So far as Irshad Ullah Khan is concerned, we are of 
opinion that a clear case of murder has been established 
against him. We also think that the charge under 
section 307 of the Indian Penal Code is proved. 

Now we turn to the case of the remaining three 
appellants. We believe that these men were with 
Irshad Ullah Khan. The evidence of Muhammad 
Said Khan, P. W. 2, proves that when Abdul Majid 
Elhan followed the party of Irshad Ullah, he asked 
them to stop and not to go to the well. On this Tufaii 
Ahmad Khan asked his companions to beat Abdul 
Majid KKan and the men who were with him. Then 
Irshad Ullah fired. We have also the dying declaration 
of Abdul Majid Khan on this point. He says that 
Tufaii Ahmad Khan said that before going to the 
well they should deal with Abdul Majid’s party. The 
words used in the dying declaration are “Inko hhi lelo”. 
The evidence further proves that Eashid Ullah Khan, 
Tufaii Ahmad Khan and Nisar Khan used their 
lathis. Muhammad Umar Khan who had come with 
Eab Nawaz Khan to help Abdul Majid Khan was 
beaten and received lathi injuries. 

On behalf of Nisar Klan aliH evidence was 
produced. ***** We are satisfied that the 
defence of Nisar Khan is not true. We hold that all 
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these three appellants (appellants Nos. 2 to 4) took n 

part in the fight. emp^oe 

The learned counsel for the appellants has contended 
that Rashid TJllah Khan, Tufail Ahmad Khan and 
Nisar Khan have been wrongly convicted under 
sections 302 and 307 read with section 34 of !'■ 

the Indian Penal Code. His argument is that - 

section 34 of the Indian Penal Code has no application !: 

to this case. h 


Section 34 of the Indian Penal Code lays dowm that 
when a criminal act is done by several persons, in 
furtherance of the common intention of all, each of 
those persons is liable for the act in the same manner 
as if it were done by him alone. The apparent 
simplicity of the language of this section has been 
found to"be delusive. There are few other sections of 
the Indian Penal Code in the interpretation of which 
there has been so deep a divergence of opinion in all 
the High Courts in India as in the case of section 
34 of the Indian Penal Code. In Emperor v. Eirmal 
Kanta Roy (1), Stephen, J., held that section 34' of 
the Indian Penal Code applied only where a criminal 
act was done by several persons of wdiom the accused 
charged thereunder was one, and not where the act 
w'as done by some person other than the latter. In 
that case, two persons had fired at another. Only 
one hit the victim who was killed. The accused had 
not hit the deceased. Stephen, J., held that the 
accused could not be convicted under section 302 read 
with section 34 of the Indian Penal Code. This view 
is no longer good law. A Full Bench of the 
Calcutta High Court held in Emperor v. Barendra 
Kumar (2) that if several persons armed with pistols 
go to a place with the common intention of robbing a 
person and, if necessary, to kill him, and if one of 
them fires a fatal shot in furtherance of their common 

(1) (1914) I. L. R., 41 Cal., 1072. (2) (1923) 81 Indian Cases, 353. 
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intention, then all of them are guilty of murder under 
empbboe section 302 read with section 34 of the Indian Penal 
T-R.gH An Code. In this case the ruling in Emperor v. Nirmal 

Kanta Roy (1) was considered and not approved. 
The case of Emperor v. Barendra Kurnar (2) went in 
appeal to the Privy Council. The judgment is re- 
reported in Barendra Kumar Ghosh v. Emperor (3). 
Their lordships held that “section 34 of the Indian 
Penal Code deals with the doing of separate acts, 
similar or diverse, by several persons; if all are done 
in furtherance of a common intention, each person is 
liable for the result of them all, as if he had done them 
himself.” “ ‘That act’ and then again ‘the act’ in 
the latter part of the section must include the whole 
of the action covered by ‘a criminal act’ in the first 
pa^rt of the section.” In the case of Emperor v. 
Barendra Kumar (2) Eichardson, J,, who was one 
of the five Judges, made the following observations 
at page 404 : “Prove the common intention of the 
persons present at the commission of the ofience and 
all would be equally guilty of nothing less than that 
offence. If death were the result of the act or series 
of acts of one out of several confederates, the act 
would be done by them all within the meaning of 
section 34. If death followed the different acts of 
different confederates at the same time and place, then 
again section 34 would probably suffice. Every 
confederate would be regarded as having done every 
criminal act and would, therefore, be liable as if he 
had done them all alone.” 


In another case, Emperor v. Ranchhod Sursang (4), 
it was contended on behalf of the accused that section 
34 of the Indian Penal Code was not applicable to a 
case where a criminal act in furtherance of the commor 
intention of several persons was the act of a single 
individual. A Bench of two learned Judges of the 


(1) (1914) I. L. R., 41 Cal., 1072. 
(S) (1924) I. L. R., 52 Cal., 197. 


(2) (1923) 81 Indian Casas, 353. 
(4) (1924) I. L. R, 49 Bom., 84. 
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Bombaj High Court repelled this contention. They 
held that the fact that a criminal act done in the fur- empeeof. 
therance of the common intention of seyeral persons ieshad 
was the act of a single individual does not render the 
provisions of section 34 inapplicable. Dealing with 
the view taken by Stephen, J., in the case of Emperor 
V. Nirmal Kanta Roy (1) and with another Calcutta 
case, Emperor v. Profulla Kumar (2), the following 
observations were made : “The learned Judges, how- 
ever, seem to have overlooked section 9 of the Indian 
Penal Code which in my opinion would have removed 
the difficulty felt by Stephen, J. Section 9 runs as 
follows: ‘Unless the contrary ■ appears from the con- 
text, words importing the singular number include the 
plural number, and words importing the plural 
number include the singular number.’ If we then 
turn to section 34 and read it in the light of section 9, 
we can interpret it as follows : ‘When a criminal act 
is done by one or more persons, in furtherance of the 
common intention of all, each of such persons is liable 
for that act in the same manner as if it were done by 
him alone.’ ” 


On a consideration of the authorities on the point 
we agree with the view taken in the Full Bench case 
of the Calcutta High Court in Emperor v. Barendra 
Kumar (3) and in Emperor v. Ranchhod Sursang (4). 
In our judgment the view that section 34 applied only 
where a criminal act was done by several persons of 
whom the accused charged thereunder was one, and not 
where the act was done by a person other than the 
latter, is not a correct view. We are of opinion that 
section 34 of the Indian Penal Code would be appli- 
cable equally to those cases in which the criminal act 
done in furtherance of a common intention of several 
persons is the act of a single individual. 

Before section 34 can be applied, the prosecution 
must prove that the criminal act was done by one of 

(!) (1914) I. L. B.41 Cal., 1072. (2) (1922) 1. L. B., SOCal, 41. 

(3) (1923) 81 Indian Ca^, 353. (4) ( 1924 ) I. L. B., 49 Bom., 84. 
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the accused persons in the furtherance of the common 
empbkob intention of all. The existence of a common inter- 
Ibshad- tion is the sole test of the joint responsibility under 
section 34 of the Indian Penal Code. There are very 
few cases in which there is direct evidence of common 
intention. This must be gathered from the facts of 
each case and the surrounding circumstances. In this 
ease we have no difficulty in determining the common 
intention of the accused persons. We find that it is 
established that Abdul Majid Khan was having one ^ 
of the leased plots irrigated. Appellants Nos. 1 to 4 
were seen going towards the well when Abdul Majid 
Khan and his two companions (Said Khan deceased 
and Said Khan P. W. 2) followed them and Abdni 
Majid Khan asked them to stop. According to the 
dying declaration of Abdul Majid Khan which we 
believe, Tufail Ahmad Khan asked Irshad Ullah Kb^n 
to deal with Abdul Majid Khan before going to the 
well. Upon this Irshad Ullah Khan fired at Abdul 
Majid Khan and appellants Nos. 2 to 4 joined the 
attack by using their lathis. What Tufail Ahmad 
Khan said to Irshad Ullah clearly shows that the 
common intention was to beat Abdul Majid and his men 
and to prevent him from irrigating one of the fields 
leased to him. Then, as pointed out by the learned 
Goveirnment Advocate, there is another point which 
shows the common intention of the appellants. When 
Irshad Ullah Khan fired at Abdul Majid Khan and 
wounded him, the other three accused made no attempt 
whatsoever to stop Irshad Ullah Khan from using his 
gun any further. On the other hand, they themselves 
started beating the men in the party of Abdul Majid 
Khan who had come to render help. We believe 
further that Irshad Ullah Eihan was carrying a gun 
not for the purpose of shooting pigeons [which was the 
defence story] but to use, if necessary, to stop the 
irrigation. All the accused must have known that the 
gun might be used. On these facts we are of opinion 
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that section 34 of the Indian Penal Code is clearly 
applicable to the caae of the appellants Xos, 2 to 4. 
For these reasons we hold that they had been rightly 
convicted by the court below. 

The appeals of all the appellants are dismissed. We 
confirm the death sentence passed upon Irshad Ullah 
Khan and direct that it be carried out according to 
law. As regards the sentences against appellants 
Nos. 2 to 4 we direct that the sentences under section 
307 will run concurrently with those under section 302 
read with section 34 of the Indian Penal Code. 

Before Mr, Justice King and Mr. Justice Iqbal Ahmad 
EMPEEOE t?. SHIB LAL^ 

Indian Penal Code, sections 97. 99 and 326 — Right of private 
defence of property against illegal attachment — Attachment 
of property under an invalid warrant — Does not amount to 
theft or robbery — ''Good faitJC. 

Although an attachment of property made by an amii’ 
and Ms party under a time-expired warrant of attachment is 
illegal, such attachment does not amount to an offence of theft 
or robbery, there being no dishonest intention of causing 
wrongful gain or wrongful loss to any person; and no question 
of mischief or criminal trespass arises in such a case. There- 
fore, upon such attachment there is no right of private defence 
of property under the terms of section 97 of the Indian Penal 
Code. 

If, how^ever, a right of private defence of property had 
accrued in such a case, it wuuld not have been taken away by 
section 99 of the Indian Penal Code, as the amin, in acting 
under a time-expired wamiit, could not be deemed to have 
acted "in good faith’ % as defined in the Indian Penal Code. 

Where an amin wrth a party of constables, mukhia and 
patwari went to a village to make an attachment, but the 
warrant had become invalid by lapse of the time limited there- 
by, and the owmer of ihe property resisted and caused grievous 
hurt to one of the partvL it was held that he could not plead 
any right of private defence of property and was rightly con- 
victed under section 326 of the Indian Penal Code. 

"^Cnmiiiai Appe^ No. 767 of 1932 by the Looal Govermnent, from an order 
of K. N. Wandioo, SMsions JFiidge of Muttra dat^ed the Sth of July,. 1932. 
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The Government Advocate (Mr. Muhammad 
empeeob 1 s^uiait) y for the Ci'o'vvn. 
shibLal Mr. DeM Prasad, for the accused. 

King and Iqbal Ahmad, JJ. : — This is an appeal 
by the Local Government against the acquittal of one 
Shib Lai, who was convicted by a Magistrate of the 
first class under section 326 of the Indian Penal Code, 
but was acquitted on appeal by the learned Sessions 
Judge. 

The facts of this case are practically undisputed. 
An extra amin named Karan Behari Lai went to the 
village of Nandgaon on the 18th of February, 1932, 
for the pm^pose of collecting certain arrears of canal 
dues from Shib Lai and others. As he apprehended 
resistance, he took with him two constables, named 
Pohap Singh and Manzur Ahmad, in addition to his 
peon Kadir Bakhsh. On arrival at the village he was 
joined by Parshadi Lai, patwari, and Ajairam, the 
mukhia of the village, and another man. In all 
I'h there were seven persons of the amin’s party including 

himself. When the party reached Shib Lai’s house 
the amin sent for Shib Lai and showed him the 
warrant of attachment and demanded payment of the 
arrears due. Shib Lai refused to pay and also stated 
that he would not allow his property to be attached. 
Thereupon the amin ordered the attachment of Shib 
Lai’s buffalo. The amin’s peon and Pohap Singh, 
constable, advanced to seize the buffalo. Then Shib 
Lai and some men with him began to throw bricks at 
them, and Shib Lai, who had a sword, struck the 
constable Pohap Singh a severe blow upon the arm 
wounding him grievously. Other villagers came to the 
help of the amin’s party, whereupon Shib Lai and 
the others ran away. 

Shib Lai admitted that the amin, together with 
his peon, the constables and others, went to his house 
on the day in question, but he denied that any warrant 
of attachment was shown to him and denied that the 
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aimiri made any demand for payment of arrears. He 
said that they tried to catch him, whereupon he told 
them to leave him alone. He admits that when the 
constable Pohap Singh advanced to seize the bufialo, 
he struck Pohap Singh a blow with his sword. 

The learned Sessions Judge has accepted the facts 
stated by the prosecution witnesses but has acquitted 
the accused on the ground that the warrant of attach- 
ment was invalid and that the amin’s procedure in 
attaching the property under an invalid warrant was 
illegal and that Shib Lai was justified in the exercise 
of the right of private defence of property in treating 
the amin and his party as robbers and in resisting the 
attachment of the buffalo by force. The learned 
Government Advocate has argued that the view taken 
by the learned Sessions Judge re^rding the exercise 
of the right of private defence in the circumstances 
of this case was erroneous. 


ElIFEBGi 


In our opinion, the learned Sessions Judge was 
wrong in holding that the amin and his party could 
justifiably be treated as robbers. It is conceded by the 
prosecution that the warrant for the attachment of 
Shib LaTs property was invalid on the 18th of Feb- 
ruary. The warrant had been issued on the 11th of 
January and was valid for fifteen days only and had 
therefore expired on the 26th of January. It is 
admitted, therefore, that the ^^rrant had no force on 
the 18th of February. On this admission we think 
it would be difficult to hold that the accused was 
deprived of the right of private defence by reason of 
the provisions of section 99 of the Indian Penal Code^ 
Under that section he would not have the right of 
private defence if the seizure of the buffalo was done 
or attempted to be done by the amin acting in good 
faith under colour of his office. As the duration of the 
warrant had admittedly expired, it must be conceded 
that the amin was negligent in failing to observe that 
the duration of the warrant had expired and that it 
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"Was no longer in force. The amin was obviously 
empeeoe acting “in good faith” in the po'pular sense of that 
SHiBLAii expression, because there is no suggestion that he was 
actuated by any malice or that he had any dishonest 
intention. The expression “in good faith” is, how- 
ever, used in the Penal Code in a very special sense, 
and we doubt whether it could be held that the amin 
acted with due care and attention in the exercise of 
his duties when he admittedly failed fo looK at the date 
of his warrant and to observe that its period had 
expired. 

It is, however, for the accused to show that he was 
justified in inflicting such a serious injury upon the 
constable in the exercise of the right of private defence 
of property. Unless the accused can show that he had 
a right of private defence under section 97, it is un- 
necessary to consider to what extent and subject to what 
: I restrictions the right could be exercised. Under 

f section 97 the accused had a right, subject to the res- 

trictions contained in section 99, to defend his property 
against any act which is an offence falling under 
the definition of theft, robbery, mischief or criminal 
trespass, or is an attempt to commit any of those offences. 
No question of mischief or criminal trespass arises. We 
only have to consider the question of theft or robbery. 

In the circumstances of the present case we think 
it is quite apparent that the amin had no intention of 
committing theft because he had no dishonest inten- 
tion. He was negligent in failing to observe that 
his warrant was no longer in force, but he clearly did 
not intend to cause wrongful gain to any person or 
wrongful loss to any (person. Therefore, he cannot 
be held guilty of committing theft or of attempting to 
commit theft by ordering the attachment of the 
buffalo. As he could not be held guilty of committing 
theft, it follows that he could not be held guilty of 
committing robbery. We dissent from the view taken 
by the learned Sessions Judge on this point. He 
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seems to think that as the amin and his party were 
armed with lathis and proceeded to seize the buffalo Emperor 

belonging to the accused and as their action was not shib’lai. 
strictly warranted by law, they must be held to be 
guilty of robbery. The learned Sessions Judge is 
wrong in failing to observe that a man cannot commit 
robbery unless he acts with dishonest intention. In 
this case a dishonest intention is conspicuously tvant- 
ing on the part' of the amin and also of his party. We 
may note that the accused himself has never suggested 
that he believed the amin and the persons with him to 
be thieves or robbers or that he believed that they were 
acting with any dishonest intention. The party came 
to his house in broad daylight, he knew that Karan 
Behari Lai was an amin, and he was accompanied by 
two constables, by the mukhia and by the patwari of 
the village. It must have been obvious to the meanest 
intelligence that the party did not come as a band of 
robbers or thieves, and the accused does not even 
suggest that he believed them to be robbers or thieves. 

He did not even notice any defect in the warrant of 
attachment. In such circumstances we hold that the 
accused had no right of private defence of his property 
under section 97. It would Indeed be a strange state 
of things if an amin, who through inexperience or 
negligence failed to notice that the duration of his 
warrant had expired but who proceeded to attach 
property honestly believing that he was entitled to do 
so under the warrant, could be treated as a robber and 
could be grievously hurt or even killed by the owner 
of the property in justifiable exercise of the right of 
private defence. 

We set aside the order of acquittal and restore the 
order of conviction and the sentence passed by the 
learned Magistrate. 
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Before Mr. Justice Kisch 

SAEJU EAM SAHU (Applicant) v. PAETAP NAEAIN 

AND OTHERS (OPPOSITE PARTIES) 

Civil Procedure Code, sections 63 and 73 — Rateable distrihu- 
tion — Property attached by a superior as well as an inferior 
court — Sale by superior court— Application for rateable dis- 
tribution made to the superior court without getting the 
decree transferred to it or applying for exectiMon — Rateable 
distribution allotved. 

Assets were realised in the court of a Subordinate Judi^e 
by the sale of property which had been attached in execatiou 
of a decree of that court. Other persons, who held decrees of 
the Munsif’s court, had also attached the same property in 
execution of their decrees, but under section 63 of the Cml 
Procedure Code the sale had to be held by the superior court, 
and they applied in the coimt of the Subordinate Judge, before 
assets had been realised, for a rateable distribution. They 
however, had not got their decrees transferred to the court of 
the Subordinate Judge nor had they made any formal applica- 
tion for execution' in that court. Held that the holders of the 
decrees of the inferior court were entitled, under section 73 
read with section 63 of the Civil Procedure Code, to a rateable 
distribution without getting their decrees transferred to the 
superior court or formally applying for execution in that 
court. 

Mr. Harnandan Prasad, ioi the applicant. 

Mr. Shiva Prasad Sinha, for the opposite parties. 

Ejsch, J. : — 'These are decree-holder’s applications 
directed against an order of the Subordinate Judge of 
Basti, allowing the opposite parties rateable distribu- 
tion. ■' 

The applicant Sarjii Earn Sahn had obtained a decree 
against his judgmeht-debtor in the court of the Subor- 
dinate Judge. On the 7th of February, 1930, he 
attached certain property belonging to the judgment- 
debtor and this property was eyentually sold and the 
proceeds deposited in the Subordinate Judge’s court. 


1933 

Marcht 28 
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The opposite parties had also obtained decrees against lass 
the same Judgment-debtor in the court of the Munsif 
and had attached the same property on the 15th of 
Februar}’, ].930. As under section 63 of the Code of 
Civil Procedure, where the property has been attached 
in execution of decrees of several courts the property 
must be realised by the court of the highest grade, the 
decree-holders in the Munsif s court applied to the Sub- 
ordinate Judge’s court that they be given a rateable 
share out of the sale proceeds of the property attached 
by them. Thej^ did not get their decrees transferred to 
the court of the Subordinate Judge, nor did they make 
any formal application for execution in that court. 

The applicant contested the right of the opposite parties 
to rateable distribution, on the ground that it was neces- 
sary for them to apply for execution in the Subordinate 
Judge’s court before they could be allowed rateable 
distribution under section 73 of the Code of Civil 
Procedure. On the other hand the opposite parties 
contended that it was sufficient in the circumstances for 
them to make an application to the Subordinate Judge’s 
court to share in the proceeds of the attached property. 

The learned Subordinate Judge considered a number 
of authorities cited before him in support of the conten- 
tions of the parties. He noted that there was no 
reported case of this Court on the point and that ceitain 
other High Courts that have had occasion to consider 
the question have taken divergent views. He preferred 
to follow the authorities cited on behalf of the opposite 
parties which appeared to him to be in accordance with 
the dictates of equity. He accordingly allowed rateable 
distribution to the opposite parties. 

In this Court the learned counsel for the applicant 
has contended that, unless the decree is transferred to 
the court in which the assets are realised and unless 
there is an application for execution of the decree in 
that court, no rateable distribution can be allowed in 
favour of a decree-holder who has obtained a decree 
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hkjs against tlie same judgment-debtor and attached the same 
SiB.njEAM' property in a court of loAver grade. He relies on the 
authorities cited in the judgment of the court below in 
support of this proposition. 


Sahtu 

V. 

Pabtap 

Nabain 


i! 


The Madras High Court has taken the view that the 
decree obtained in the court of lower grade must be 
transferred to the court in which the assets of the judg- 
ment-debtor are realised- and that the decree-holder 
must make an application for execution in that court, 
before he can obtain a rateable share in such assets 
under section 73 of the Code of Civil Procedure : Ghella 
Namsiah v. Sontan Obbayya (1) and Nanjunda Ghettiar 
V. Nallakaruppayi Ghettiar (2). The Bombay Higb. Court 
has taken a similar view : Nimhaji Tulsiram v, Vadia 
Venkuti (3). All these were cases decided by a single 
Judge. On the other hand the Calcutta High Court has 
held that holders of decrees of inferior courts, whereof 
execution has been stopped by the superior court under 
section 63 of the Code of Civil Procedure, are entitled 
to apply to the latter for rateable distribution under 
section 63 read with section 73 of the Code without any 
further application ; Ghrk v. Aleooander (4) and Girindra 
Nath Ray v. Kedar Nath Bidyanta (5). The same view 
has been taken by the Eangoon High Court in Kwai 
Tong Kee v. him Ghaiing Ghee (6) and M. T. T. K. 
M. M. N, Ghettyar Firm v. K. P. A. N. M. Firm (7), 
and by the court of the Judicial Commissioner, Nagpur, 
in R. S. Kholkuie v. Tukaram KnnJbi (8). Girindra 
Nath Bay v. Kedar Nath Bidyanta (5) and Kwai Tong 
Kee V. Ltm Ghamiy Ghse (6) were decided by a Bench 
of two Judges. Thus the weight of authority appears 
to be distinctly in favour of the opposite parties. In 
Girindra Nath Ray v. Kedar Nath Bidyanta (5) a large 
number of previous decisions of the Calcutta High Court 


(1) (1913) 21 bdiaa Cases, 869. 
(3) (1892) I. L. R., 16 Bom., 683. 
(5) (1924)29C.W.N.,575. 

(7) (1929) 120 Indiaii Cases, 693. 


(2) A. I. R., 1928 Mad., 496. 

(4) (1893) I. L. R., 21 Cal., 200. 
(6) (1928) 110 Indian Cases, 744. 
(8) (1928) 110, Indian Casra, 524 
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were reviewed and Ramjas Agarwala x. Guru Charan 1933 
Sen ( 1 ), a case relied upon by the learned counsel for the 
applicant, ivas expressly dissented from. 

Speaking for myself, and with due respect, I entirely 
agree with the view of the law laid down in Girindra 
Nath Ray x. Kcdar Natk Bidyanta (2). I may add 
that the decision of the court below^ having done 
substantial justice between the parties, I should in any 
case have been disinclined to interfere in revision. The 
application is accordingly dismissed wdth costs. 


Before Mr. Justice Niamat-uIIah 

SECRETAEY OE STATE FOE INDIA IN COUNCIL 1933 
(Defendant) t?. MADHUEI DAS NAEAIN DAS (Plain- 

Railways Act (IX of 1890), section 72 — Risk-note Form B — 
''MiscondncV’ — IFrong consignmeyit numher entered in 
railway receipt — Right of consignee to ''open deliverif ' — 

Delay in making delivery — Loss caused by prices falling 
during such delay — Liability of railway, 

A consignment of ghee was marked as No. 93, but by some 
mistake of the railway clerk the number entered in the railway 
receipt was 23. When the consignee went to take delivery 
he was offered the canisters marked No. 93, but as the number 
did not tally with that entered on the railway receipt he was 
doubtful whether these were the right goods, and demanded an 
'‘open delivery”, i.e. that the canisters should be opened and 
their contents examined by him before accepting delivery. 

As it was beyond the authority of the local railway officials to 
give an “open delivery” they transmitted the consignee’s 
request to higher authorities, and after some days a higher 
official arrived and gave the open delivery, and the contents 
were found to be right. During this interval, however, the 
market prices of ghee had gone down considerably, and the 
consignee sued the railway for damages for the loss resulting 
from this fall in prices. The question arose whether the rail- 
way w’as protected against such a claim by the terms of risk- 
note Form B, under which the consignment had been booked. 

Held, that the loss complained of by the plaintiff was not 

* Civil Revision No. 751 of 1932^ 

Cl) (1^) 14 C. W, N., 396. (2) (1924) 29 C. W, N., 575- 
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1933 covered by the indemnity clause in risk-note Foi-m B. The 
clause in question protects the railway administration against 


Sbobetaby 


ov State a claim for damages arising out of loss or destruction or deter- 
S’coSciL location of, or damage to, the goods, and cannot be applicable 
r- to a case where the claimant is damnified, not by loss, destruc- 
or deterioration of the goods themselves, but by some act 
Nabain of the railway administration or its employees not affecting the 
condition of the consignment or the goods consigned. 

Held, also, that in the circmnstances the plaintiff' was 
entitled to insist on an open delivery, before giving a discharge 
to the railway administration, and the responsibility for the 
delay in delivery w’as not his, but that of the railway adminis- 
tration. 

Held, further, that w'ant of proper care and caution may 
amount to “'misconduct” within the meaning of risk-note 
Form B. A mistake in the preparation of the railtvay receipt, 
which throws doubt on the identity of the consignment to 
which it relates, is a misconduct in the above sense. 

Mr. Ladii Prasad Zutshi, for the applicant. 

Mr. 'Damodar Das, for the opposite party. 

Niamat-'DLLAH, J. : — This is an application in 
revision by the Secretary of State for India in Council 
against a decree passed by the Judge of the small cause 
court at Allahabad in a suit brought by the plaintiff 
opposite party for damages arising out of late delivery 
of a consignment sent by G. I. P. Eailway from Lalit- 
pur to Naini. The consignment was under risk-note 
B, which implies that in consideration of payment of a 
lower freight the railway company is relieved of its 
responsibilities as bailee to a certain extent. The 
circumstances leading to the institution of the suit which 
has given rise to this application in revision are briefly 
as follow's. 

The consignment in question arrived at its destina- 
tion, Naini, on the 19th of August, 1931. The name 
of the consignee entered in the railway receipt was that 
of the firm Madhuri Das Narain Das, the plaintiff 
opposite party- The railway receipt described the 
relative consignment as No. 23, which implied that the 
consignment also bore the same number, so that at the 
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time of delivery the consignee could assure hi?ogelf as 
regards the identity of the consignment which he had to Sectemby 
take delivery of. As already stated, the consignment fobIx-dia 
was under risk note B. Another consignment addressed ^ 
to the plaintif opposite party had arrived two days 
earlier, i.e. on the 17th of August, 1931. Through 
some misunderstanding, the nature of which it is not 
necessary to mention, he paid not only the freight due 
in respect of that consignment but also the freight pay- 
able in respect of the consignment in question. The 
plaintiff opposite party arranged for delivery being taken 
on the 19th of August, 1931. The person deputed by 
him for that purpose proceeded to the railw-ay station and 
demanded delivery of the consignment. The consign- 
ment consisted of a number of canisters of ghee. The 


railway official showed his readiness to hand over a 
number of canisters said to be those mentioned in the 
receipt presented by the plaintiff’s man; but the latter 
discovered that the canisters bore No. 93 and not 23, 
as mentioned in the railway receipt. He entertained 
some doubt regarding the identity of the consignment. 
Accordingty he requested that “open delivery” be rqade. 
In other words, he desired that the contents of the 
canisters be examined by him in the presence of the 
railway^ official giving him delivery of the same. The 
canisters would have to be opened for the purpose of 
examination. The railway official noted this request for 
transmission to the higher authorities as he could not 
allow the canisters to be opened on his own respon- 
sibility before delivery was taken. On the 25th of 
August, 1931, the plaintiff sent a letter to the Divisional 
Traffic fdanager, G. I. P- Bailway, Jubbulpore, com- 
plaining that a great delay had oecurred in the delivery 
of goods. The circumstances in which open delivery 
was insisted upon were mentioned in detail. The letter 
also contained a warning that the prices of ghee had 
gone down and were going down still further and that 
the railway company would be responsible for any loss 
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occasioned by the delay. It was not delivered till the 
1st of September, 1931, when an inspector came to 
Naini and allowed the plaintiff’s man to open the 
canisters to satisfy himself regarding the contents. This 
w^as done and delivery of the goods taken on behalf of 
the plaintiff. Between the 19th of August, 1931, and 
the 1st of September, 1931, the price of ghee w'^ent down 
considerably, the difference amounting to Es. 150-7, 
which is claimed by the plaintiff together with interest 
amounting to Es.l6. 

The only ground on which the plaintiff’s claim, as 
stated in the plaint, is based is that delivery should have 
been made on the 19th of August, 1931, and that the 
unwarranted delay which resulted in loss to the plain- 
tiff was attributable to the railway staff. It was pleaded 
in defence that the plaintiff was not justified in refusing 
to take delivery on the 19th of August, 1931, except 
after examining the contents of the canisters. 

It was admitted on behalf of the defendant that No. 
23, entered in the railway receipt, was the result of a 
mistake and that the correct number which the consign- 
ment bore, viz. No. 93, should have been noted in the 
receipt. 

The lower court held that the railway administration 
was responsible for the loss occasioned to the plaintiff 
in consequence of late delivery, inasmuch as the mistake 
in the receipt as regards the number of the consignment 
amounted to a misconduct on the part of railway officials. 
On this finding the suit has been decreed- 

It has been argued before me by the learned advocate 
for the applicant that the consignment being under risk- 
note B, the railway administration could not be held 
responsible for any loss which might have resulted to 
the plaintiff. Eeference has been made to section 72 
of the Eaiiways Act, which provides that the respon- 
sibility of a railway administration for the loss, destruc- 
tion or deterioration of goods delivered to the 
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administration to be carried by railway shall, subject to 
the other provisions of this Act, be that of a bailee under 
sections 
of 


ISECEETAET 

151, 152 and 161 of the Indian Contract Act FOE IXBIA 
1872. Sub-section (2) of the same section provides 


that an agreement purporting to limit that responsibility 


shall, in so far as it purports to effect such limitation, 
be void, unless it is in writing signed by or on behalf 
of the person consigning or delivering to the railway 
administration the goods and is otherudse in a form 
approved by the Governor-General in Council. It is 
not disputed that the risk-note B, employed in this case, 
is in accordance with the form approved by the Governor- 
General in Council. It is also not disputed that the 
general liability of the railway administration, referred 
to in the earlier part of section 72, is subject to the 
limitations imposed by the risk-note B. The note 
contains the following clause : “We, the undersigned, 
do, in consideration of such lower charge, agree and 
undertake to hold the said railway administration 
harmless and free from all responsibility for any loss, 
destruction or deterioration of, or damage to, the 
said consignment from any cause whatever, except upon 
proof that such loss, destruction, deterioration or damage 
arose from the misconduct of the railway administra- 
tion’s servants.” Then follow certain provisos, which 
it is not necessary to mention for the purpose of this 
case. It is argued that the loss complained of by the 
plaintiff' is covered by the indemnity clause quoted above. 
I do not think this contention is sound. The clause in 
question protects the railway administration against a 
claim for damages arising out of loss or destruction or 
deterioration or by damage to the goods, and cannot be 
applicable lo a case where the claimant is damnified, 
not by loss, destruction or deterioration of the goods them- 
selves but by some act of the railway administration or 
its employees not affecting the condition of the consign- 
ment or the goods consigned. Obviously the note is 
intended to protect railway administrations where goods 
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in whole or in part are lost or destroyed or spoiled other- 
Sbcbstaey -ttdse than through misconduct of the railway administra- 
ToEteDiA tion or its employees. The plaintiff’s case has no 
nrCo^cn.- whatever to anything having -happened to the 

goods themselves, which arrived safely at their destina- 
Naeaej tion. The plaintiff was entitled to take delivery of the 
goods on the 19th of August, 1931, when he presented 
the railway receipt. He was also entitled to take 
delivery of the consignment according to the description 
thereof given in the railway receipt. The railway 
officials, however, offered to deliver goods hearing a 
different number. The plaintiff had reason to doubt 
the identity of the canisters which he was asked to take 
delivery of. The railway receipt in his possession 
entitled him to insist on delivery of a consignment 
bearing Ho- 23. It does not appear to have been so 
represented, but it was clearly implied in the action of 
the railway employees who offered the canisters hearing 
No. 93,. that the number entered in the railway receipt 
was wrong and that the correct number which should 
have been entered in it was ^93. The plaintiff was 
justified in not accepting this assurance, except after an 
examination of the canisters to satisfy himself whether 
they contained ghee or something else. As a prudent 
man, the plaintiff was justified in insisting on the 
contents being examined before he could give a discharge 
to the railway administration. In case the contents 
did not turn out to be ghee, as mentioned in the 
railway receipt, delivery would have been lawfully 
refused and the fact would have been noted by the 
railway official, so that no dispute could arise in future 
as to whether the contents turned out to be something 
different from ghee. In these circumstances the plain- 
tiff was within his rights in insisting on the consignment 
bearing the same number as given in the receipt being 
delivered to him, or, in the alternative, on permission 
being given to him to examine the contents before takin 
delivery of the good® so as to give a discharge to th 
railway administration. 
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I have been told that open delivery could not be given 
bv the station master at Naini on his own responsibility Sbceeiast 
and lhat, according to the rules by which he was bound, forIsdia 
he had to roake a reference to the higher authorities Avho 
were to arrange for the presence of some responsible 
railway official for open delivery to be given. It is 
argued that the delay was not unreasonable in the 
circumstances of the ease, as some time would elapse 
before tlie presence of such official could be arranged for 
with due regard to the exigencies of the railw'ay 
administration. Assuming such a rule does exist, it is 
only a departmental rule and cannot bind third persons, 
who are entitled to insist on their legal rights. It was 
clearly the duty of those representing the railway either to 
deliver the goods the description of which tallied with that 
entered in the railway receipt or to afford an opportunity 
to the plaintiff to examine the contents with a view to 
satisfying himself as regards the identity of the goods. 

If, therefore, through negligence or otherwise, the 
railway administration could not deliver the goods on 
due date, or even within a. reasonable time after that 
date, it must be held to be liable for any loss which the 
plaintiff suffered. The important fact, which should 
not be lost sight of in this connection, is that the entire 
difficulty with which the plaintiff and also the railway 
officials at Naini were confronted on the 19 th of August, 

1931 , arose out of the mistake committed by the clerk 
who prepared the raihvay receipt. The railway 
administration must be held responsible for the action 
of one of its employees. The learned Judge has 
expressed the opinion that the mistake amounted to a 
misconduct. This was because the learned Judge 
thought that the risk-note B protected the railway 
administration in the absence of evidence establishing 
misconduct on the part of the railway administration or 
its employees. I have taken a different view of the risk- 
note B and do not think it necessary to hold that the 
mistake amounted to a misconduct. I may, however. 
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note that the word '‘misconduct” occurring in risk-note 
B is of wider import than the popular sense in which 
that word is used. Want of proper care and caution 
may amount to misconduct within the meaning o£ the 
risk-note B. A mistake in the preparation of the railway 
receipt, which throws doubt on the identity of the 
consignment to which it relates, is a misconduct in the 
above sense. 

In the view of the case I have taken, this application 
for revision is dismissed with costs. 

APPELLATE CIYIL 

Before Mr. Justice Niamat-idlah and Mr, Justice 
RacJilipal Singh 

EAM PE ASAD (Plaintiff) t;. BINAEK SHUEUT. 

(Defendant)^'' 

Limitation Act (IX of 1908) , sections 19, 20— Payment in 
handwriting of debtor hut without specifying whether to- 
wartls interest or principal — Appropriation by creditor to- 
wards interest — Not payment of interest as such — 
Acknowledgment — Part payment, by itself, is not acknow- 
ledgment of the bakmce. 

It is an erroneous assumption that where interest is not 
paid as such, i.e., the debtor does not clearly mention that the 
payment made by him is to be appropriated towards interest, 
it should be considered to have been paid by him towards prin- 
cipal. A debtor may pay a certain amount in part satisfaction of 
what is due from him, without specifying; that the sum is to be 
appropriated towards interest or principal; the creditor may, 
however, appropriate such payment tow-ards interest, as he 
is entitled ti do under section 61 of the Contract Act, but the 
payment canno^fe be considered to be the payment of interest 
as such, within the meaning of section 20 of the Limitation 
Act. Nor can it be considered to be payment in part satis- 
faction of the principal, as it has been lawfully appropriated 
by the creditor towards interest. Therefore, although the fact 
of the payment may appear in the handwriting of the debtor, 
limitation is not saved under section 20 of the Limitation 
■ Act. , - - 

^Second Appeal No. 1638 of 1931, from a decree of J. C. Malik, xAdditional 
Subordinate Judge d Mirzapur, dat^ the 20th of July, 1931, confirming a decree 
of Shambhu Dayal Singh, Munsif^of Mirzapur, dated the 18fch of June, 1930. 
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Where a debtor pays a certaia sum of money to his creditor, loas 

it cannot be said that such payment amounts to an acknow- 
ledgment under section 19 of the Limitation Act of Uability for v. 

the balance which may be proved to be remaining due. Sh^kvl 

Dr. K. N. Katju and Mr. Ambika Prasad, for the ap- 
jreliant. 

Mr. .4. P. Bagchi, for the respondent. 

Ni.amat-ullah and Eachhpal Singh, JJ. : — This is 
a plaintiff’s appeal and has arisen out of a suit for 
recovery of Es. 1,070-3-6 made up of Es. 59-5-13-9 
principal and Es. 474-7-6 interest together with another 
sum of Be. 0-2-3 which need not be detailed, on the 
allegation that the defendant purchased on the 25th of 
June, 1914, from the plaintiff ornaments and cloth of 
the aggregate value of Es-1, 003-9-6, and that he paid 
Es. 210-10-0 on that date promising to pay the balance 
within a month. It is also alleged that the defendant 
agreed to pay interest in case of non-payment of the 
aforesaid sum within the stipulated time. 

The suit was resisted principally on the ground that 
it is barred by limitation. The plaintiff attempted to 
escape the bar of limitation by relying upon a number 
of payments made by the defendant which, according 
to him, saved limitation under sections 19 and 20 of 

the Indian Limitation Act. 

*■ .# # * # 

The defendant made a number of payments after the 
date of the transaction, the first of which was made 
within 3 years from that date. Bach subsequent pay- 
ment is within 3 years from the date of the next 
preceding payment. It follows that if every one of the 
payments fulfils the requirements of section 19 or 20 of 
the Indian Limitation Act, the plaintiff may be held 
entitled to a decree. But to arrive at that finding every 
payment has to be examined in the light of the 
provisions of sections 19 and 20 of the Indian Limita- 
tion Act. 
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The fh'st payment of Es.40 is said to have been made 
on the 7th of February, 1918. There is no evidence 
that the defendant paid that sum towards interest. The 
plaintiff’s case is that interest was payable and was : 

overdue. In the account annexed to the plaint the 
plaintiff has charged interest and has appropriated each ; 

payment towards interest. At any rate, the sum of i 

Es.40 paid on 7th of February, 1918, was appropriated 
tow^ards interest. It is argued by the learned counsel for 
the appellant that if the defendant did not pay Es.4U , 
tow'ards interest he must be taken to have paid it towards 
principal, and as the fact of payment appears in his i 

liandwriting, section 20 is fully applicable. In our i 

opinion this argument is based on a fallacy and proceeds 
on the assumption that where interest is not paid as 
such, that is, the debtor does not clearly mention that S 

the payment made by him was to be appropriated i 

towards interest, it should be considered to have been | 

paid by him towards principal- To our mind this is a I 

wholly erroneous assumption. A debtor may pay a I 

certain amount in part satisfaction of what is due from I 

him without caring to specify that the sum is to be I 

appropriated towards interest or principal. The pay- | 

ment will not be considered to be the payment of f 

interest as such and will not save limitation on that i 

footing. The creditor may, however, appropriate such • 

payment towards interest, as he is entitled to do under 
section 61 of the Indian Contract Act. The position | 

then is that though interest was not paid as such, pay- ! 

ment made by the debtor was lawfully appropriated 
towards interest. It cannot be considered to be payunent 
in part satisfaction of the principal. Therefore, if the 
fact of payment appears in writing, limitation cannot 
be saved on the supposition that a part of principal was 
paid and the fact of payment appears in the handwriting 
of the debtor. As already stated, payment of Es.40 
made on the 7th of February, 1918, was not made tow’ards 
interest. The creditor did appropriate it in satisfaction 
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of the interest. The payment was not payment of 
interest as such and cannot save limitation and though Rasi Peasab 
it is in writing it cannot be assumed to be payment of 
principal so as to save limitation under section 20. 

It was also contended that each payment amounted 
to an aclcnowledgment of liability within the meaning 
of section 19. It is said that payments were noted by 
the defendant on each occasion on a certain copy book 
which the plaintiff’s peon used to take round to the 
debtors. This copy book was produced in the lower 
courts. It has not come up with the record of the case. 

We declined to adjourn the case as the entries on that 
copy book were not relied on in either of the two courts 
below as containing acknowledgments under section 19 
of the Indian Limitation Act. The fact of pajmient 
which is not disputed was also relied on as acknowledg- 
ment under section 19- Where a debtor pays a certain 
sum of money to his creditor, there may be an implied 
acknowledgment of the liability to the extent of the 
amount paid. It cannot, how-ever, be said that the 
remaining liability shown by evidence aliunde should be 
deemed to have also been acknowledged. In this view 
the payment of Ks.40 on the 7th of February, 1918, can- 
not amount to an acknowdedgment under section 19 of 
the Limitation Act. As limitation is not saved by the 
first item, the debt became time barred by the time the 
next payment was made on the 27th of April, 1919, and 
subsequent payments can be of no avail, even if they 
fulfil the requirements of section 20 or amount to 
acknowledgments under section 19. Accordingly we 
hold that the plaintiff’s claim was barred by limitation. 

For the reasons stated above, this appeal fails and is 
dismissed with costs. 


I 
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MISGBLLANEOL'S OIYIL 


Before Justice Sir Lai Gopal Mukerji and Mr. Justice 
Raclihpal Sinrjh 

KUNDAN LAL (Pl-4INTIff) v. NATHU (Defendant)* 

. Provincial Insolvency Act {Y of 19'20), section A4.{2)— Effect of 
discharge, as against a creditor icithout notice of the imoi- 
vency proceedings — Insolvency Rules framed by High 
Court, rule 34 — Prodamatio?i of insolvency proceedings— 
Notice. 

The rule of law enacted by section 44(2') of the Provincial 
Insolvency Act, namely that an order of discharge shall release 
the insolvent from all debts provable under the Act, is not 
qualified by any rule that the creditor should have notice of 
the proceedings. The rule is based on a policy of law and 
not on any rule of construdtive notice. \ATaere no question of 
fraud is involved, the fact that a creditor had no notice of the 
insolvency proceedings does not prevent the operation of sec- 
tion 44(2) as against him, and the order of discharge releases 
the insolvent from the debt provable under the Act which 
was due to the creditor. 

It may be desirable, in the interests of justice, that the rules 
should provide for some advertisement or proclamation of 
insolvency proceedings. 

Mr. L B. Banerji, for the plaintiff. 

Dr. N. G. Vaish, for the defendant. 

Muker.ji and E.achhpal Singh, JJ - This is a 
reference by the learned Judge, small cause couit of 
Jhansi, in the following circumstances : The plaintiff 
Kundan Lai sued the defendant Nathn for recovery of 
a sum of Es.137-12-0 on foot of a promissory note dated 
the 31st of May, 1929, executed for Es.82. The defend- 
ant put up two defences. One was that the real 
holder of the promissory note was not Kundan Lai but 
his master Earn Prasad; and that the defendant had 
heen discharged from insolvency and that therefore the 
suit was not maintainable. The learned Judge found 
that there was no evidence before him to prove that 


^Miscellaneous Case ISTo- 467 of 1932. 
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Ivuiidan Lai was not the real holder of the iiromissoin^ 
note but his master was. Then the learned Judge 
proceeded to consider the effect of Lathu having been hatIht 
declared an insolvent and subsequently discharged, but 
finding him seif unable to come to a clear decision referred 
the matter to us. 

The question has been formulated as follows : How 
does the fact of the defendant being a discharged 
insolvent affect the case? 

On the last occasion when the ease came before us, we 
sent for the record of the insolvency case so that we 
might be in full possession of the facts relating to it. 

It appears that Nathii made an application for being 
declared an insolvent on the 31st of May, 1930, and in 
the list of creditors he mentioned one Earn Prasad and 
mentioned Es.82 as the amount of the debt payable to 
him. We find many acknowledgments on the record 
that the notice issued to Earn Prasad was received by 
one Kundan Lai, who signed himself as the mukhtar- 
i-am of Earn Prasad. If it were of any importance in 
this case to decide the point, we might notice that the 
signature of Earn Prasad in the pen of Ivundan Lai 
seems to be similar to the signature of Kundan Lai 
himself in the petition of plaint in the small cause court 
suit. However, Ave have not to decide any question of 
fact but only the question of law. After notices were 
issued to the ci’editors mentioned in the schedule attached 
to the petition, and without 'any publication of notice 
in the local official gazette or in any local newspaper, 

Nathu was given a discharge. 

The case of Kundan Lai is that he never heard of 
the proceedings in insolvency and could not have possibly 
proved his debt in those proceedings. The question is 
whether in the circumstances Kundan Lai’s debt has 
become unenforceable although he had no notice of the 
proceedings. 


For an answer to the question we have to look to the 
rules of law enacted under the Provincial Insolvency 
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1933 Section 42 deals with discharge and section 44 

mentions the result of discharge. Under section 44, sab- 
» clause (2) ‘ ‘an order of discharge shall release the insolvent 
from all debts provable under this Act.” There ^ are 
certain exceptions, but this case does not fall wittiiii 
any of the exceptions. This rule of law, namely an order • } 
of discharge, shall release the insolvent from all debts | 
provable under this Act, is not qualified by any rule that _ ’ 

the creditor should have notice of the proceedings. In 
our opinion the rule is based on a policy of law and not I 
any rule of constructive notice. Notice or no notice, 
therefore, the section 44 comes into play and releases 
the insolvent from the debt in question which could 
undoubtedly have been proved under the Act. There 
is no question of fraud involved in the case and we need 
not express any opinion on that point. This view seen^ ^ 
to be in consonance with the English decision in EhnsHe 
V. Gorrie (1) which is based on sections 49 and 125 of 
the Bankruptcy Act of 1869. 

Mr. 1. B. Banerii, who appears for the creditor, has 
di-awn our attention to rule 34 framed by this High Court 
under section 79 of the Provincial Insolvency Act and 
has urged that it would be in the interest of justice to i 

modify the rule to this extent that at least some advertise- ^ 

ment might appear in a local newspaper and that some 
steps might be taken to proclaim the insolvency procee - 
ings by beat of drums iii the locality in which t e 
insolvent resides. We think that there is some for^ 
in this proposal and a copy of our judgment will | 

circulated for the information of the learned Judges o 
this Courl, so that, if necessary, the rule may be 
amended. 

Coming back to the point in question we see no reason 
to hold that the discharge was dependent on notice being 
given to the plaintiff. The result would be the same 
even if the omission of the name of Kundan La was , 

(1) (1878) 4 Q.BJD., 295. 
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deliberate on the part of the insolvent, provided, 
course, no question of fraud is involved. Our answer, 
therefore, to the question framed by the learned Judge Hatht 
of the small cause court is that the defendant is discharged 
from the liability under the promissory note in suit. 


APPELLATE CEIMINAL 


Before Mr. Justice Young and Mr. Justice Thom 

“ ' 1933 

EMPEEOE V- UJAGAE and others^ April] 5 

Witness' — Testimony of perjured ivitness should he entirely “ 
discarded and not used for any purpose — Evidence— Degree 
of proof— Not affected hy degree of gravity of the charge— 

Quantum of evidence — Communal riot cases — Evidence Act 
(J of 1872), section 134— Oaf Ji, efficacy of. 

The evidence of a witness proved to have committed perjury 
is of no value whatsoever and cannot be used for any purpose; 
that is, by itself, or to corroborate or be corroborated by 
iriithful evidence. 

There is only one standard of proof for all charges, and 
that is that the Crowui must prove the charge beyond all 
reasonable doubt. The nature of the sentence cannot affect 
the question of proof. Where the accused w-as charged with 
murder and arson, and the evidence both on the murder charge 
and the arson charge w’as precisely the same, but the Sessions 
Judge thought that a lesser standard of proof might be applied 
to the arson charge but that a higher standard was necessary 
for convicting on a capital charge and inflicting an irrevocable 
sentence, and gave the accused the benefit of doubt in respect 
of the murder charge but convicted him on the arson charge, 
it held that the benefit of the doubt should have been 
-given on both charges. 

In communal riot cases it is unsafe to convict on the 
evidence of one witness alone, unless there is satisfactory 
circumstantial evidence in addition. 

The oath administered in Indian courts to Indian witnesses 

is of an unsatisfactory nature. 

Air. Z. D. MalarAya, for the appellants. 


^Criminal Appeal No. 34 of 1932, from an order of H. J. CoHisfcer, Se^- 
mym Jiidge of Cawnpore, dated the 28tli of November, 1931 . ■ 
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The Assistant GoTeriiment Advocate (Dr. M. Ihaii- 
idlah), for the Crown. 

Yoeng and Thom, JJ. Fourteen persons were eom- 
•mitted to the court of session of Caw'npore, charged 
under sections 302, 396, 436 and 147 of the Indian Pena! 
Code. Against four of them further charges were made 
under section 307 of the Indian Penal Code. The 
learned Sessions Judge acquitted no less than eleven but 
convicted 'Ojagar, Narain and Bandi Din; the first two 
under sections 147 and 436 of the Indian Penal Code 
and the latter under sections 147, 436, 307 and 302. 


Ujagar and Narain were sentenced to rigorous imprison- 
ment for two years under section 147 and to ten years' 
rigorous imprisonment under section 436. Bandi Din 
was sentenced to tvro years’ rigorous imprisonment under 
section 147, ten years’ rigorous imprisonment under 
section 436 and ten years’ rigorous imprisonment under 


section 307. Under section 302 he was sentenced to 
transportation for life; the sentences in all cases to run 
concurrently. 

On the 24th of March, 1931, the well known murderous 
riots in Cawnpore commenced. After raging there for 
a few days the riot and slaughter spread to the surround- 
ing villages. On the 28th and 29th of March in the 
hamlets of Fatehpur, Barhat, Hingupur and Paigupur, 
some seven miles from Cawnpore, the riots, the subject- 
matter of the charges in this case, took place. The land 
in those hamlets is alluvial and used as grove land. All 
the huts and dwellings of the Mussalmans in that neigh- 
bourhood were burnt and nine men, women and children 
were murdered there. A band of 150 to 200 Hindus 
marched to this district at about 2 o’clock in the after- 
noon on the 28th, and butchered these men, women 
and little children and burnt their dwellings. 


We are not concerned wPether there was a riot or 
not; that is admitted. The only question which we 
have to consider is whether Ujagar, Narain and Bandi 
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Din, tliose persons who have been competed in the loAA'er 

court and avIio have appealed to the High Court, are ej^ekoe 
guilty of the offences with which they were charged. uiAha 
Before we consider the cases of the individual accused 
we think it necessary to make some preliminary obseiva- 
tions : — 

1. We ruled recently in the Eaiya riot case Emperor V. 

Shulcul (1) that the evidence of a witness proved to 
haA'e committed perjury w’as of no value W'hatsoever 
and could not be used for any purpose; that is, by 
itself, or to corroborate or be corroborated by truthful 
evidence. That ruling has been followed by a Bench 
of this Court, of which one of us was a member, 
in Emperor v. Bmn Kumar (2) and by one of us 
sitting alone in Man Singh v. Emperor (3). The 
reasons for that ruling have been sufficiently set out 
in the judgments in those cases and we do not need to 
repeat them here. AVe follow that ruling in this case 
in considering the value of certain Avitnesses for the 
prosecution. The learned Sessions Judge, in a careful 
judgment, has for excellent reasons found the approver 
Babu Lai and a witness Madar Bakhsh guilty of lying. 
Nevertheless, in accordance with the practice too 
frequently followed in this country, he has relied on the 
evidence of both when corroborated. In fact he has gone 
rather farther than is usual, for in the case of Bandi Din 
he has used the evidence of both these liars to corroborate 
each other in conjunction with the evidence of another 
unsatisfactory witness. On this evidence he has 
convicted Bandi Din. 

2. In the case of Narain the learned Judge lays doAvn 
a rule of law from which we strongly dissent. He says : 
“EAudence which may be good enough to prove a lesser 
offence may not necessarily reach the high standard 
which is required for convicting a man on a capital 
charge and inflicting an irreA^ocable sentence-” Narain 
was charged with murder and arson. There was the 

(1) (1S33) I.L.R., 55 AU., 379. (2) Or. A. No. 346 of 1932, decided 

on 5tli of April, 1933. 

{3} [1933] 58L 
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same evideDce on both charges. On the murder charge 
empeeob the learned Judge — acting on the principle set out above 
djaq’ab — gives Narain the benefit of his doubt, but not on the 

arson charge. 

It cannot be stated too emphatically that there is only 
one standard of proof for all charges, and that is that 
• the Crown must prove the charge beyond all reasonable 
doubt. The nature of the sentence cannot affect the 
qii^tion of proof. 

In communal riot cases we think it unsafe to 
convict on the evidence of one witness alone, unless there 
is satisfactory circumstantial evidence in addition. 

4. We again call attention to the unsatisfactory 
nature of the oath administered in Indian courts to 
Indian witnesses. It surely is not beyond the resources 
of the legislature to discover an oath or oaths which 
Indian witnesses would respect. 

We next consider the individual witnesses and the 
nature of iheir evidence : — 

(1) Bahii Lai, approver. This man undoubtedly took 
part in the riot and indeed we think it satisfactorily 
established that he actually murdered one of the victims. 
Of this man the learned Judge in the court below says 
as follows : “But he did not impress me at all favour- 
ably as a witness and I do not think that his evidence 
can be trusted far. In his statement under section 164 
and in his examination in the Magistrate’s court in the 
case against accused Nos. 1 to 12 Babu Lai gave the 
court to understand that he had taken no part whatsoever 
in the rioting which took place on the west of Bithur 
road, but here he would have the court believe that he 
was present when the groves of Manna and Easul Bakhsh 
were attacked. Apart from the previous statements of 
Babu Lai, there are certain facts in the deposition which 
he has made in this court which suggest that he has 
lied in saying that he took part in the attack on Manna’s 
huts . - . When asked whether it was a fact that he 
cut Allah Din’s throat as alleged by Mst. Batulan, he 
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gave the remarkable answer that he did not remember. 

The facility with which Babu Lai can lie is indicated by E'^ebcb 
the fact that when the prosecutor by mistake asked him u.ja(;.ip. 
why lie had not identified in jail those accused whom he 
has named, he replied that his reason for not doing so 
was tiiat the Circle Inspector told him that there was no 
need for him to identify those men; but wLen his atten- 
tion was drawn to the fact that those accused were not 
paraded before him in jail at all, he said that he had 
given the above reply because he thought it w'as expected 
of him by the prosecutor.” Again in another part of 
the judgment the learned Judge says : ‘ ‘He either lied 

in his previous statements or else he is lying now. In 
any case, no reliance can be placed on what he states in 
this court in respect to the incidents which took place on 
the west of the road.” The above observations of the 
learned Sessions Judge clearly establish that Babu Lai 
has sworn falsely. We discard the evidence of the 
approver Babu Lai in so far as it affects any of the appel- 
lants before us. 

(2) Basul Baklish. With regard to this witness 
the learned Judge has said as follow^s : ‘‘Hor can I rely 
with any confidence on the testimony of Easul Bakhsh.” 

Later on the learned Judge also ob.serves : ‘‘I find it 

very difficult to believe that Easul Bakhsh had the 
courage to hide so close to his house . . . and I find 
it desperately hard to put any real confidence on Easul 
Bakhsh’ s testimony . . . After having carefully consi- 
dered the testimony of Easul Bakhsh, I distrust it.” It 
is quite clear from these extracts, with which we agree, 
that Easul Bakhsh also is a witness of no value. 

(3) Madar Bakhsh. The learned Judge says of this 
man as follows; “Madar Bakhsh has identified Earn 
Bharose in jail and in court. He pretends that he did 
not know Earn Bharose before; but in cross-examination 
he has had to admit that he had a quarrel with Earn 
Bharose in respect to some lemon trees which the latter 
uprooted and took away. He admits that he dunned 
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Ram Bharose two or three times for the price of the 
lemon trees. He has, therefore, obviously lied in saying 
that lie did not know Ram Bharose and his evidence 
against the accused accordingly becomes suspect. 
Again in another place the learned J udge says ; Madar 
Bakhsh denies having known Mulla before the riot; but 
when counsel for the accused made Mulla stand up in 
the dock and suddenly asked Madar Bakhsh where Mulla 
lived, the latter replied in Ishriganj.” Further, this 
witness has made various contradictory statements. On 
the 1st of April Madar Bakhsh was taken to hospital. 
He told the sub-inspector on that day that he did not 
know the names of any of the assailants , but later on the 
same date to a Magistrate in the hospital he gave the 
name of Bandi Din, one of the appellants in this case. 
In his statement in the sessions court he says : “Moslem 
■raises of the city used to come and see the patients. 
They asked me how I had received my injuries. I do* 
not remember whether I told them that I had not yet 
made a report. They asked me if I had recognized any 
of my assailants- I do not remember who asked me or 
where. They asked me in the hospital; I remember 
that I told them I could recognize 2 or 4 or 6 men if I 
saw them. I gave no names because I then knew no 
names.” It is to be noted that the interview with these 
Moslem raises took place some two or three weeks after 
this witness had named Bandi Din to the Magistrate on 
the 1st of April. Further, when several previous state- 
ments were put to this witness in cross-examination he 
contradicted those statements or said that he did not 
remember whether he had made them or not . . - 
Madar Bakhsh gave evidence in this case against four of 
the accused. The Judge disbelieves him in tw^o cases 
and does not rely upon his evidence in a third. With 
regard to Bandi Din, one of the appellants before us, 
however, he relies upon Madar Bakhsh as corroborating 
Babu Lai, the approver, about whose evidence we have 
sufficiently commented above. We are satisfied on a 
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careful consideration of the above facts that Madar _ 
Bakhsh is a witness whom no one can believe and upon 
whom it would be unsafe to rely against any of the 
appellants. 

4^ 

“W 

Dealing with the individual cases of the appellants we 
shall consider first that of Ujagar. Three witnesses were 
called to give evidence against this appellant, Daulat, 
Babu Lai and Easul Bakhsh. From wdiat w^e have said 
above we must ignore the evidence of Babu Lai and 
Easul Bakhsh. This leaves one witness alone against 
Ujagar, namely Daulat. On general principles we 
must say that in the case of a communal riot one witness 
is insufficient for a finding of guilty and on this ground 
alone we must allow the appeal of Ujagar. But we 
have this further to say about the evidence of Daulat 
that all he says against this appellant is as follow^s ; 
“Many Hindus were at my huts. Four or five of them 
ran towards me. One of them struck me a lathi blow 
on the head. I fell. I recognized Ujagar Fori of 
Ludhauri (witness points out Ujagar). One of the 
others struck me- They bade me bring my money. I 
said I had none. Ujagar said : ‘Fie is a poor man 
and he is half dead from one lathi blow. He will die 
from -i second blow.’ Then they went towards Allah Din’s 
huts. Ujagar went with them. I knew Ujagar from 
his childhood. My grove adjoins the boundary of his 
village and we have smoked ganja and charas together. 
Some of the 4 or 5 men who ran at me had hantas, some 
had spears and some had lathis with a blade attached.^ 
Ujagar had a lathi.” The only thing that Ujagar 
certainly appears to have done was to intervene for the 
benefit of Daulat and save him from being murdered. 

AVe therefore set aside the convictions and sentences 
passed upon Ujagar and order his immediate release. 

Narain. Four witnesses give evidence against this 
appellant. They are Ghonche, Lukain, Easul Bakhsh 
and Babu Lai. The evidence of Easul Bakhsh, Babu 
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Lai and Ghonche must be discarded for reasons already 
Emkbeob given. With regard to Lnkain, the only evidence that 
xtjagab tbiis witness gives is that he saw Narain coming back 
with a crowd after Maniya’s house had been burnt. He 
did not see any one actually at the house- He- further 
saw this accused going on to Maniya’s grove afterwards 
with the mob. Apart from the fact, as we have pointed 
out above, that in a communal riot case one reliable 
witness is insufficient for conviction, we have the fact , 

that the learned Judge himself clearly records that he 
has a doubt as regards this accused. The learned Judge 
records as follows in his judgment : ‘ ‘On the other 

hand, there is no evidence to show that Narain actually 
took part in the assaults and murder which were com- 
mitted in Manna’s grove, in fact there is no evidence to 
show what he did at all in Manna’s grove; but the fact 
that he was among those who began to set fire to the 
cart of Easul Bakhsh at Lukain’s huts leads to the 
inference that he at least shared the common object of 
committing arson. It may be argued that it can also 
j be inferred that he shared the common object of eom- 

i mitting murder. It may be so, but, as I have already 

^ said, there is nothing to show what he did in Manna’s 

*' grove or whether he went to Allah Din’s grove; and in 

I any case I think that evidence which may be good enough 

; to prove a lesser offence may not necessarily reach the 

I high standard which is required for convicting a man on 

I ^ capital charge and -inflicting an irrevocable sentence. 

I therefore prefer to give Narain the benefit of doubt 
in respect to the charge under section 302. In my 
opinion he is liable to be convicted under sections 147 
and 436.” It is clear in this case that the evidence both 
on the murder charge and the arson charge is precisely 
the same. There is no doubt according to the evidence 
that this appellant was with the crowd when the murders 
were committed. He was also with the crowd — and 
that is all — ^when arson was committed. The learned 
Judge, however, thinks that -a lesser standard may be 
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applied as regards the evidence on the offence which is ^933 
not punishable with hanging, but that a higher .stanch-a’cl Empeeob 
is necessarv^ where hanging is involved. He, therefore, 
gives the benefit of the doubt in respect of the charge of 
murder but refuses to give it in respect of the chai’ge 
involving arson. We deal with this question in our 
preliminary observations. This appellant ought to be 
given the benefit of the doubt on both charges. Viewing 
the case as a whole as against this accused w-e come to 
the conclusion that the conviction against him cannot 
stand. The convictions and sentences, therefore, are set 
aside and this accused wdll be set at liberty. 

Bandi Din- With regard to this appellant the 
witnesses are Babu Lai, Rasul Bakhsh, Ghonehe, Madar 
Bakhsh and Munne. From wLat we have set out above 
we cannot rely upon the first four. This leaves Mnnne 
only. Apart from the fact that the evidence of one 
witness is not sufficient, the only evidence which Munne 
gives is that of identification, and the learned Judge says 
of this identification that it was quite possible that he 
was familiar with the features of Bandi Din. There- 
fore there is not much value in this evidence. Madar 
Bakhsh certainly gave the name of Bandi Din in a state- 
ment which he made to the Magistrate on the 1st of 
April after having failed to name him to the Superin- 
tendent of Police on the same day. But the Bandi Din 
whom Madar Bakhsh named to the Magistrate was 
Bandi Din a malliih and a resident of Charana. The 
Bandi Din, the appellant, is a kachlii and a resident of 
Tisjha. As the learned Judge points out, this may 
possibly be an error because Tisjha adjoins Charana. 

We think that some doubt must he raised by the 
misstatement of the man’s caste and his place of 
residence. In any event, we are satisfied that there is 
not enough evidence upon which to record a conviction 
against this accused. The result is that we set aside 
the convictions and sentences passed upon Bandi Din 
and order that he be set at liberty. 
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Before Mr. Justice Niamat-ullah and Mr. Justice 
Raehh 2 jal Singh 

HUSAIN BAKHSH (Degree-holder) v. BEIGGBN SHAW 
(Judgment-debtor)^ 

Civil Procedure Code, section 60(1), proviso, clauses {i) and 

(j) — Attachment of salary of a soldier-officer — Army Act (44 

and Vic., cap. 68), section 136 — ''Publie officer''. 

The salary of a soldier to whom the Army Act, 44 and 4^ 
Victoria, chapter 58, applies is attachable in execution of a 
decree in accordance with the provisions of section 60(1) of 
the Civil Procedure Code ; if he is a public officer as defined in 
section 2(17) (c) of the Civil Procedure Code, his salary is 
exempt from attachment to the extent mentioned in clause (i) 
of the proviso to section 60(1), and if he is not such a public 
officer, it is not exempt from attachment at all. 

Section 136 of the Army Act, 44 and 45 Victoria, chapter 58, 
as amended in 1895, makes itself subject to Acts passed by the 
Governor-General of India in Council; it is, therefore, subject 
to the provisions of the Civil Procedure Code, section 60. 

The proviso to section 60(1) only exempts certain properties, 
including part of the salary and allowances of public officers, 
from attachment. If a property, salary or otherwise, does not 
fall within any of the clauses of the proviso, the general 
provisions contained in section 60(1) shall prevail and the 
property shall be attachable. 

Parties w^ere not represented. 

Nl4Mat-ullah and Eachhpal Singh, JJ. : — This is 
a reference by the learned Judge of the small cause court, 
Jhaiisi, under order XL VI, rule 1 of the Code of Cwil 
Procedure. The learned Judge has not formulated the 
question on which the opinion of this Court is desired. 
Order XL VI, rule 1, requires the court rnaking the 
reference to ‘‘draw up a statement of the facts of the 
case and the point on which doubt is entertained”. We 
gathered from the order of reference that one Husain 
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Bakhsh obtained on the 9th oi June, 1932, a decree for 
Es. 33-8-0 against Mr. Briggen Shaw, No. 14-A Transpoil 
Cavalry 0. P. Mule, Quetta, Baluchistan. The decree- 
holder applied on the 24th of June, 1932, for execution 
of his decree by attachment of the judgment-debtor's 
salary, which was mentioned to be Es.300 a month 
approximately. The learned Judge of the small cause 
court at Jhansi, who had passed the decree and to whom 
the application for execution was made, issued a notice 
to the judgment-debtor to “show cause on or before the 
5th of August, 1932, why the amount of Es. 39-4-0 
(which included the original sum claimed and costs and 
interest) should not be realized by attaching your pay’ ' . 
It should be noted that the law did not require a notice 
of this kind to be issued in the circumstances of this 
case. It is only where a case falls within the purview 
of order XXI, rule 22 of the Code of Civil Procedure 
that a notice is necessary before any process of execution 
can issue. Execution was applied for only two weeks 
after the passing of the decree and against the judgment- 
debtor himself, but the learned Judge issued a notice by 
way of courtesy. The judgment-debtor should have 
acknowledged receipt of the notice and, if so advised, 
should have objected to his salary being attached by the 
ordinary process recognized by law. He adopted the 
extraordinary and, we are bound to say, disrespectful 
procedure of making the following note on the back of 
the notice received by him ; 

“It is pointed out that my pay cannot be attached 
lor debits and that traders allowing credit to serving 
soldiers do so at their own risk. 

“2. It w-as pointed out to this man and he was told 
that if he wrote to the person that incurred the debt witli 
him he would receive payment.” 

It should be observed that no reference is made to any 
law under which the judgment-debtor claimed protection 
against the attachment of his pay. At the hearing a 
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_ reference was made by the decree-holder’s pleader to the 
case of Haij v. Ram Chandar (1) in which it was 
definitely held that the pay of an officer of the Indian 
Army may be attached in execution of a decree against 
him to the extent of one-half. The learned Judge had 
also before him General Letter No. 5/44-9(1) of 1930 
dated the 10th of February, 1930, from the Eegistrar of 
this Court to all District Judges subordinate to the High 
Court of Judicature at Allahabad, which he thought w^as 
somewhat in conflict with the case above referred to. 
This letter was circulated to all judicial officers to invite 
their attention to the provisions of section 120 of the 
Indian Army Act No. VIII of 1911, under which the pay 
and allowances of persons subject to that Act are exempt 
from attachment. The learned Judge was apparently 
imder a misapprehension as to w^h ether the Indian Army 
Act and the General Letter to which reference has been 
made by him have any relevancy in the present case. 
The judgment-debtor does not claim to be a person subject 
to the provisions of the Indian Army Act, VIII of 1911. 
Persons who are so subject are described in section 2 of 
that Act; and in view of what the judgment-debtor sub- 
sequently noted on the back of a notice issued by this 
Court we do not wish to consider the provisions of 
section 120 of Act VIII of 1911 in any detail. 

* * ’ * * # 

On receipt of the reference a notice was issued by 
the High Court office under the .signature of the Deputy 
Eegistrar to the judgment-debtor informing him that a 
certain date had been fixed for the disposal of the reference 
and that he should “appear in person or by an advocate 
duly prepared to inform the Hon’ble Court on the afore- 
said date whether the judgment-debtor is or is not a 
person to whom the Indian Articles of War apply, that 
you should also supply the materials on which the 
information is based, and that the case will be laid before 

(1) (1917) I.L.B., 39 All., 308. 
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the Court for disposal on such date or as soon thereafter 
as the same may be heard”. The notice was served HrsuN 
through the Commanding Officer on the 6th of December, 

1932. The endorsement of receipt of notice has been 
made in the following words : 

‘‘1. Certified that I have been served with the 
duplicate of this Dorm. 

”2. I have no knowledge of the case under reference 

“3. Certified that I am a soldier serving under a 
normal period of engagement and subject to the Army 
Act.” 

***** 


The information conveyed to us by the “certificate” 
noted on the back of the notice is that the judgment- 
debtor is “a soldier serving under a normal period of 
engagement and subject to the Army Act”. We may 
note at once that the Act referred to by him i s not th e 
Indian ArmY.jLcLyiII of 1911 to which referencThas 
been made by the learned Judge of the court below. The 
Act which is relied on by the judgment-debtor is the 
Army Act of 1881, 44 and 45 Vic. , cap. 68. The question 
which calls for an answer, therefore, is whether a soldier 
to whom the Army Act applies is protected so far as the 
attachment of his pay and allowances is concerned. 

Section 136 of the Army Act as it originally stood 
provided that “the pay of an officer or soldier of Her 
Majesty’s regular forces shall be paid without any 
deductions other than the deductions authorised by this 
or any other Act or by any royal warrant for the time 
being.” This section was amended by the Army Amend- 
ment Act of 1896, section 4 of which added the words 
“or by any law passed by the Governor-General of India 
in Council”. Accordingly, if any Act of the Governor- 
General of India in Council made it permissible that part 
of the salary of an officer or soldier to whom the Army 
Act applied be deducted, the amended section 136 cannot 
come in conflict with it. 

■ ■■■ 
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^933 Section 60 of the Code of Civil Procedure, as it 

HtrsAiN originally stood, provided in cJause (h) to sub-section f‘2i 

f. that nothing in that section affected the provisions of the 

Army Act. In view of this provision the pay of an 

officer or soldier to whom the Army Act applied and who 

served in India could not be attached. An important 

amendment was, however, made by Act X of 1914, by 

which clause (h) to sub-section (2), referred to above, 

was deleted, with the result that section 60(1) of the 

Code of Civil Procedure became applicable to officers 

pnd soldiers to whom the Army Act is applicable, unless 
I . " ' ’ ' 

there be something in the latter Act which excludes its 

application. As already noticed, section 1S6 of the 

Army Act, as amended in 1896, makes itself subject to 

Acts passed by the Governor-General in Council. The 

Code of Civil Procedure is an Act of the Governor- 

General in Council. It follows that a deduction from the 

salary of an officer or soldier, to whom the Army Act 

applies, can be made if the Code of . Civil Procedure 

permits the same being done. 




I 

#1 


Section 60(1) of the Code of Civil Procedure provides, 
inter alia, that “save as hereinafter mentioned, all other 
saleable property, movable or immovable, belonging to 
the judgment-debtor, or over which, or the profits of 
which, he has a disposing power which he may exercise 
for his own benefit ...” may be attached in execution 
-of a decree. There can be no doubt that the salary of 
an officer or soldier, to whom the Army Act applies, as 
and when it becomes payable to him, is “property over 
wffiich he has a disposing power” and that, except so far 
that it is protected by the proviso to that section, it is 
■declared attachable by the opening part of section 60(1). 
The proviso to this section exempts certain property from 
■attachment. One of the exemptions is contained in 
clause (i), which declares a portion of the salary and 
allowances of “public officers” drawing less than a 
minimum amount to be not attachable. 



r' 


TOL. LV 


ALLAHABAD SEKIES 


653 


An officer or soldier to whom the Army Act applies is was 
a public officer within the meaning of the aforesaid HrsAiK 
seetion. The term “public officer” is defined in section 
2(17), Code of Civil Procedure. The question in each 
case will arise whether an officer or soldier, to whom the 
Army Act applies, is a public officer within the meaning 
of the proviso to section 60(1). We are unable to saj 
whether the judgment-debtor in this case falls within 
any of the clauses of section 2(17) of the Code of Civil 
Procedure. Assuming he is one, his salary to the extent 
of half can be attached, as his salary is said to be Es.300 
month. We may note in this connection that clause 
(;■) of the proviso to section 60(1), which refers to Act 
Vin of 1911 (Indian Army Act), does not apply to the 
judgment-debtor, who claims to be subject to the Army 
Act. 


Our view is supported by Prins v. Murray and Go. (1), 
decided by a Bench of the late Court of the Judicial 
Commissioner of Oudh, which has been followed by a 
Bench of this Court in Hay v. Ram Chandar (2). The 
last mentioned case does not, however, decide the point 
which has arisen before us. It has reference to a case 
to which the Indian Army Act was applicable. Our 
view finds further support from Kering Rupchand and 
Co. V. Murray (3) decided by the Bombay High Court. 

We have considered the case of Browne v. Pearce (4) 
decided by a Division Bench of this Court, in which it 
was held that as the judgment-debtor, who was a Military 
Assistant Surgeon, was not a “public officer” within 
the meaning of section 60(1) (h) and (i) of the Code of 
Civil Procedure, therefore no portion of his salary was 
attachable. With great respect we would point out that 
the decision in that case proceeds on a misapprehension 
of the effect of the proviso to section 60(1) of the Code 
of Civil Procedure, as the following passage token from 
the judgment in that case will clearly show : “Attachment 


(1) (in t) 21 Owes, dS5. 

(1) (DIS) 53 lalisa 683. 


(S) (1817) I.t.'R., 39 AU., 308. 
(4) (192«9 1X.B., 48 AU, 73. 
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is dealt with in section 60 of the Code of Civil Procedure, 
and in the proviso to that section certain salaries of 
certain public officers or servants are attachable to a 
certain extent. Section 2(17) describes who are the 
public officers who fall under the description of persons 
whose salaries are attachable.” The learned Judges 
proceeded on the assumption that the proviso to section 
60(1) permits attachment of property in the cases therein 
specified. It will be observed that the proviso merelj 
exempts certain property from attachment, including part 
of the salary and allowances of public officers. If a 
property, salarv or otherwise, does not fall within any 
of the clauses" of the proviso, the general provisions 
contained in section 60(1) shall prevail, and the same 
shall be attachable. 

In the circumstances discussed above, our answer to 
the reference is that if the judgment-debtor is a public 
officer, as defined in section 2(17) of the Code of Civil 
Procedure, his salary is exempt from attachment to the 
extent mentioned 'in clause (i) of the proviso to section 
60(1) of the Code of Civil Procedure, and that if he is not 
such a public officer, it is not exempt from attachment 
to any extent. .1 

APPELLATE CEIMINAL 

■ Before Mr. Justice King and Mr: Justice Kisch 
1 EMPEEOE V . CHAUBE DINEAE EAO and others ^ 

~ Indian Penal Code; section 161 with XIQ— Abetment of taUnq 
illegal gratification by public officer-^Public officer sugges 
ing willingness to take a bribe— Intention not dishonest bu^ 
merely to set a trap— Whether payment of the bribe in such 
circumstances is punishable— Indian Penal Code, sectiom 
107, 108 — Abetment, where the person abetted has no guilty 
intention but simulates it. . ■ _ 

While a suit was pending before a Subordinate Judge, ne 
was approached bv one J. who told him that the plamttf 

♦Criminal Appeal No. 696 of 1982, by- the 7^®?^ 
order of J; Altop, Sessions Judge of Cawnpore, dated the 14th of 

1932. - • . 
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woiiM give Mm Es.lOjOOO if he would decree the suit. The 

Judge at once turned him out of the house. A few days later, Empeboe 
one My who was a pujari of the plaintiff, came to see the chaitbe 
Judge at his house. The Judge had reason to suspect him to 
be an emissary of the plaintiff for the purpose of offering him 
a bribe; and with the iiitention of setting a trap for the man 
the eTiidge himself suggested his willingness to take a bribe, 
and an amount and a date were settled. On the date fixed M 
and Dy the son of the plaintiff, came' ’with the money and 
handed it over to the Judge, whereupon they 'were caught by 
certain officers who had been concealed in the house by the 
Judge. J, D and M were put on their, trial under section 
161/116 of the Indian Penal Code and all of them were 
acquitted by the Sessions Judge. . On appeal by the Local 
Oovernment, Held — 

As J did not offer any bribe, nor was he or claimed to be an 
agent or representative of the plaintiff, his statement, or 
expression of opinion, that the plaintiff would be willing to 
offer a bribe did not amount to an abetment of the offence 
under section 161 of the Indian Penal Code, and he was 
rightly acquitted. ’ 

D and M, the bribe givers, were guilty of abetment of an 
offence under section 161. although they only complied w^ith 
a demand made by the public servant, and although the 
public ser\^ant had no guilty intention of receiving the money 
as a bribe. 

Explanation 3 of section 108 of the Indian Penal Code 
makes it clear that the person abetted need not have any guilty 
intention in committing the act, so .the fact that the Judge 
took the money without any guilty intention was immaterial, 
so far as the offence of abetment was concerned. The Judge, 
in taking the money, did not commit an offence under section 
161 and the bribe givers, therefore, did not aid the commis- 
sion; but they aided the Judge to commit an act, i.e. to take 
the money, wffiich would be an offence if committed with the 
same intention as that of the biibe givers. They were, there- 
fore, guilty of abetment of an offence under section 161, the 
abetment being not by instigation or by conspiracy with the 
Judge, but by aiding him in the commission of the act of 
taking the money. 


Explanation 3 of section 108 of, the Indian Penal Code 
applies to abetment generally and there is nothing to indicate 
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1933 that it applies only to abetment by instigation and not to 
iT,Mi> TZBr.T?. other kinds of abetment. 

chaotb The Government Advocate (Mr. Muhammad Ismail), 
for the Crown. 

Sir Tej Bahadur Sapru, Dr. K. N. Katju, Messrs. 
A. P. Duhe and Sdila Nath Mukerji and Miss L. W, 
Clarke, for the respondents. 

King and Kisch, JJ. : — ^This is an appeal by the 
Local Government against the acquittal of Chaube 
Dinkar Kao, Pandit Jagat Karain and Pandit Madan 
Mohan who were charged with an offence under section 
161 read with section 116 of the Indian Penal Code. 

The principal facts of this case are undisputed. Mr, 
Brij Behari Lai was the Subordinate Judge of Btawah 
in the Mainpuri judgeship. We shall call him herein- 
after “the Judge”. There was a suit in his court 
between Narain Kao, the father of Dinkar Kao accused, 
and a man named Gur Narain. The Judge had recorded 
all the evidence and heard the arguments and was 
preparing his judgment when Pandit Jagat Narain 
accused came to his house, on the 4th of July, 1931, and 
told him that the plaintiff Narain Kao would be prepared 
to give him Ks. 10,000 if he would decree the suit. The 
Judge felt insulted and turned Jagat Narain out of the 
house. The same evening the Judge met the Collector, 
Mr. Barlow, and told him about the suggested bribe of 
Bs.10,000. Next day Mr. Mathur, the Sessions -Judge, 
came to Etawah to hold sessions and the Judge told him 
also about the offer of a bribe. That afternoon the 
Judge, Mr. Barlow and Mr. Mathur met at the Collector’s 
house and talked about the incident. Mr. Barlow 
remarked that the plaintiff Narain Kao was a defaulter to 
the extent of about Ks.10,000 in the payment of 
land revenue and had declared his inability to pay, but 
he was nevertheless prepared to pay Ks.1.0,000 as a bribe. 
He suggested to the Judge that if the plaintiff or his 
representative wanted to offer the money as a bribe the 
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Judge should not stop him but should take the money 
so that it might be applied in discharge of the plaiutiff’s 
arrears of land revenue. The three officials seemed to 
think that it would be rather a joke to let the plaintiff 
offer the money as a bribe and then to take it in payment 
of the land revenue which the plaintiff professed to be 
unable to pay. 

Pandit Jagat Narain never appeared on the scene 
again, but a few days later Madan Mohan accused, who 
is a pujari and who was a witness of the plaintiff in the 
suit, came to see the Judge at his house. After some 
preliminary remarks the Judge told him that Pandit 
Jagat Narain had approached him with the offer of a 
bribe on behalf of the plaintiff Narain Bao. Madan 
Mohan said that Jagat Naram had no connection witli 
the plaintiff and had probably been sent by the defendant 
in order to prejudice the plaintiff. The Judge then 
signified by his manner that he was willing to consider 
the question of taking a bribe. Madan Mohan then said 
that the plaintiff could not pay so much as Es. 10,000 but 
would be willing to pay about Es.8,000. The Judge 
held out for Es. 12,000 and said that he was prepared to 
see the plaintiff if the latter was willing to pay that sum. 

Two or three days later Madan Mohan came again and 
said that the plaintiff was prepared to pay Es.12,000 and 
asked when he should bring it. The Judge was anxious 
that the money should be paid in the presence of Mr. 
Mathur, who was returning to Etawah in a few days, 
and so he put Madan Mohan off once or twice and finally 
arranged that the money should be paid to him at his 
house on the 12th of July at about 9.30 p.m. as Mr. 
Mathur was expected to arrive at Etawah on that day. 
The Judge then arranged with Mr. Barlow and Mr. 
Mathur that the bribe givers should be trapped when they 
came to pay the money. The Judge sat in the verandah 
of his house while Mr. Barlow, Mr. Mathur and the 
Tahsildar hid themselves inside the rooms. At about 9.30 
p.m. on the 12th of July, Dinkar Eao, the plaintiff’s son,. 
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.came along with Madan Mohan and said that they had 
brought Es.10,000 and promised to pay the balance of 
Bs. 2,000 within two days. Dinkar Eao produced 
Es.10,000 in currency notes which he handed over to the 
Judge, who counted them and put them in his pocket. 
He then lighted a cigarette, which was a pre-arranged 
signal to Mr. Barlow, Mr. Mathur and the 

Tahsildar, who thereupon came out from the house. 
The Judge continued to play his part and pretended 
to be very much upset at the arrival of these 
gentlemen. When the Collector asked Dinkar Eac 
what he meant by paying this money to the 
Judge, he replied after some liesitation that he had paid 
it by way of a loan. The Judge, however, said that the 
money had been brought as a bribe and it was no use 
trying to conceal the truth, so Dinkar Eao threw himself 
at the. Collector’s feet and asked for pardon. The 
Collector then said that he wanted the money for land 
revenue due from Narain Eao, and got Dinkar Eao to 
give his consent in writing that the money should be 
taken on account of revenue and irrigation dues on behalf 
of his father Narain Eao. The Collector then made over 
the notes to the Tahsildar. Mr. Mathur reported the 
facts to the High Court, and the Collector also made a 
report to the Commissioner. The result was that the 
accused were put on their trial along with Narain Eao, 
but were all acquitted by the learned Sessions Judge. No 
appeal has been filed against the acquittal of Narain Eao, 
so we are only concerned with the other three accused. 

The ease of Jagat Narain can be briefly dealt with. 
He admits that he went to the Judge and told him that 
the plaintiff would pay Es.10,000 if the suit were decreed, 
but denies that he went on behalf of the plaintiff. He 
makes out that he was really an emissary from the 
defendant and that his object in going was to find out 
whether there was any danger of the Judge’s accepting 
a bribe from the plaintiff. The learned Government 





Advocate has to admit that there is no evidence whatever 

showing that Jagat Narain had any connection with i^mpebob 
N arain Eao or Dinkar Rao or Madan Mohan. He is nor CH-.rEE 
related to any of them and does not appear to be a friend 
of theirs. His explanation that he was really acting in 
the interests of the defendant finds some support from 
the fact that he is related to the defendant, Gur Narain. 

It is also significant that as soon as Madan Mohan heard 
that Jagat Narain had approached the Judge with the 
offer of a bribe from the plaintiff, he stated at once that 
Jagat Narain could not have come on behalf of the 
plaintiff and that he probably came merely to prejudice 
the plaintiff. However this may be, we must take it 
that Jagat Narain was not acting in concert with the 
plaintiff or with Madan Mohan and that his conversation 
with the Judge on the 4th of July has no connection 
whatever with Madan Mohan’s visit to the Judge a few 
days later. We agree with the learned Sessions Judge 
that Jagat Narain cannot be held guilty of an offence 
under section 161 read with 116. He did not offer a 
bribe. All that he said was that the plaintiff would bo 
willing to give Es.10,000 if the Judge would decree the 
suit. On these facts he might have been held to have 
instigated the Judge to send for the plaintiff and ascertain 
w'hether he was in fact willing to pay the money as 
alleged. This might amount to instigating the Judge t') 
attempt to commit an offence under section 161 of the 
Indian Penal Code, but no charge has been framed on 
these lines. We think it is clear that Jagat Narain’s 
statement that the plaintiff would be -willing to offer a 
bribe does not amount to the abetment of an offence under 
section 161, as he did not offer any bribe. He did not even 
expressly claim authority to speak as an agent or repre- 
sentative of the plaintiff, and it seems likely that in face 
he came -without the plaintiff’s knowledge or consent. 
Whatever his real position or intention may have been, 
we hold that his statement, or expression of opinion, did 
not amount to abetment of an offence under section 161. • 
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of the Indian Penal Code. At the most it only amounted 
empbeoe to preparation for committing such abetment. 

DnSTKlB We now turn to the cases of Dinkar Eao and Madan 
Mohan. They undoubtedly consented to supply a sum 
of money to the Judge by way of illegal gratification and 
actually handed the money over to him. Their defenw 
was that the money was given not as a bribe to the Judge 
but as a loan to a certain clerk named Earn Narain who 
was employed in the civil courts at Mainpuri. Some 
evidence has been adduced in support of this plea, but we 
do not think that the point is worth discussing in detail. 
Even according to their own account the loan was to be 
a mere pretence, as they knew that the money was really 
to be given to the Judge. The trial court rightly 
remarks : ‘ ‘The accused themselves admit that even if 
the money was advanced as a loan, the advance was made 
in order to please and accommodate the Subordinate- 
Judge and it would matter very little whether the money 
was paid as a loan or as an undisguised bribe. In either 
case the payment would amount to an illegal gratifica- 
tion.” 

The trial court has acquitted Dinkar Eao and Madan 
Mohan on the ground that they cannot be held guilty of 
the abetment of an offence under section 161 of the India® 
Penal Code, when they merely handed over the money 
in compliance with a demand from the Judge himself 
who never intended to take the money as a bribe. The 
learned Government Advocate has contested the finding 
that the Judge himself solicited a bribe, but we think 
that the trial court has taken a perfectly fustifiable view,. 
When Madan Mohan came to see the Judge, he never 
opened the question of bribery. It was the Judge 
himself who opened the question, and he has admitted 
that he indicated by his manner that he wms prepared to- 
receive a bribe. The mere fact that he did not ask for ^ 
bribe outright makes no difference. We take it that he 
certainly suggested to Madan Mohan that the offer of a 
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bribe would be acceptable. The question then is whethej 
the accused, in complying with the Judge’s demand for 
a bribe, were guilty of abetting an offence under section 
161 of the Indian Penal Code although the offence was 
not committed in consequence of the abetment and 
although the Judge took the money without any guilty 
intention. The trial court has answered this question 
in the negative. We understand its view to be that if 
the Judge had accepted the money as a bribe (i.e. with 
a guilty intention) the bribe givers would be guilty of 
abetment, because they certainly would have aided the 
Judge to commit the offence of bribe taking. But as 
the Judge never intended to commit the offence of bribe 
taking, the bribe givers cannot be held to have aided him 
to commit that offence and therefore cannot be held 
guilty of abetting that offence. 

The question is not free from difficulty, but we are 
unable to accept the trial court’s view. 

Section 107 of the Code explains that a person can abet 
the doing of a thing in three different ways, (1) by 
instigating a person to do it, (2) by conspiring with a 
person to do it, or (3) by intentionally aiding the doing of 
it. In the present case we agree that the accused cannot 
be held to have instigated the Judge to take a bribe 
because he had shown his willingness to accept a bribe, so 
there was no need to incite him or to urge him on to take 
a bribe. We also agree that the accused did not conspire 
with the Judge to commit the offence of bribe taking, as 
the Judge admittedly never consented to commit such an 
offence. Madan Mohan and Dinkar Eao, however, 
undoubtedly conspired together to offer the bribe to the 
Judge. This aspect of the case was. not considered by 
the trial court- These two accused persons might there- 
fore have been charged with conspiring together to offer 
the bribe. In other words they might have been charged 
with abetment (by conspiracy) of the abetment of an 
offence under section 161, but as they were not called 
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upon to meet sucli a charge it is unnecessary for us to 
consider whether they might have been convicted on such 
a charge. On the charge as framed there was no abet- 
ment by conspiracy. Now remains the question 
of abetment by intentionally aiding the commission of 
the offence of bribe taking. Whether the accused are 
guilty of this form of abetment depends upon the inter- 
pretation of section 108 of the Indian Penal Code. This 
section enacts that “A person abets an offence who abets 
either the commission of an offence, or the commission 
of an act which would be an offence if committed by a 
person capable by law of committing an offence with the 
same intention or knowledge as that of the abettor.” 
Explanation 2 shows that it is not necessary that the 
act abetted should be committed, and explanation 3 
further states that it is not necessary that the person 
abetted should have any guilty knowledge or intention. 

Applying the provisions of sections 107 and 108 to 
the abetment of bribe taking, we think it is clear that 
if the Judge had taken the money as a bribe (i.e. with 
guilty intention) then the bribe givers would have been 
guilty under section 109 of abetting 'an offence under 
section 161. They clearly would have aided the Judge 
to commit an offence under section 161 and the offence 
would have been committed with the aid which consti- 
tuted the abetment. The trial court agreed to this 
conclusion and we express our opinion on this hypotheti- 
cal case only because Sir Tej Bahadur Sapru has gone 
to the length of arguing that when a public servant 
solicits a bribe from a person then the latter commits no 
offence if he offers a bribe. The learned counsel was 
unable to explain how this contention could be justified 
by the language of the Code, but he relied upon the 
following extract from the explanatory notes made by 
the authors of the Code : “The person who, without any 
demand express or implied on the part of a public 
servant, volunteers an offer of a bribe, and induces that 
public servant to accept it, will be punishable under the 
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gBncml mis 8,s nn instigSitor. But tli6 pcrsoii 'wlio _ 
complies with, a demand, however signified on the part 
of a public servant, cannot be considered as guilty of 
instigating that public servant to receive a bribe. We 
do not propose that such a person shall he liable to any 
punishment, and, as this omission may possibly appear 
censurable to many persons, we are desirous to explain 
our reasons.” It is interesting to note that the authors 
of the Code did not contemplate the punishment of a 
person who complies with a demand made by a public 
servant for a bribe, but it appears that their views 
were not accepted by the legislature. The Code does not 
give effect to their views. We are bound to give effect 
to the language of the statute and cannot give effect to 
draftsmen’s views which were probably intentionally 
rejected by the legislature. 

Turning now to the accepted facts of this case, we 
think that the bribe givers were guilty of abetment 
although the Judge took the money without any guilty 
intention. The bribe givers did not aid the commission 
of an offence, but they aided the Judge to commit an act 
(i.e. to take the money) which would be an offence if 
committed with the same intention as that of the bribe 
givers. Explanation 3 of section 108 makes it clear 
that the person abetted need not have any guilty intention 
in committing the act, so the fact that the Judge took 
the money without any guilty intention seems to be 
immaterial'. His act would certainly have been an 
offence if committed with a guilty intention- As his 
guilty intention was immaterial we hold that the bribe 
givers are liable as abettors of an offence under section 
-161. 
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The trial court took the view that explanation 3 applies 
only to abetment by instigation and not to abetment by 
intentionally aiding. He pointed out that the illustra- 
tions to this explanation are all cases of instigation or of 
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the commission of an offence by the so-calJed abettor 
empbrob through an innocent agent. We are not prepared to 
chaote narrow down the meaning of this explanation as suggest- 
If the explanation had been intended to apply to 
abetment by instigation only, it would have been easy 
to substitute the words “instigated” and “instigator” 
for the words “abetted” and “abettor”. It is clear, for 
example, that explanation 5 of section 108 applies only 
to abetment by conspiracy, but explanation 3 applies to 
abetment generally and there is nothing to indicate that 
it applies only to abetment by instigation and not to other 
kinds of abetment. The illustrations are obviously not 
intended to be exhaustive. In our opinion the bribe 
givers are not exonerated merely because the Judge took 
the money without any guilty intention. This view is 
supported by a decision of the Lower Burma Chief Court 
in Emperor v. Nga Hnin (1). In that case the accused 
persons handed a sum of money to a Magistrate as a 
bribe. The Magistrate at once called in witnesses and 
instituted a prosecution. The accused were acquitted on 
the ground that the Magistrate by his silence and conduct 
had induced the accused to offer him the bribe, so the 
accused could not be held guilty of instigating the 
Magistrate to receive the bribe. The learned Judge of 
the Chief Court pointed out that a person may abet not 
merely by instigation, but also by intentionally aiding, 
and made the following observations : “If a public 
servant solicits a bribe and the person solicited complies 
with the demand and hands him the money, he inten- 
tionally aids by his act, and therefore abets, the taking 
-of the bribe by the public servant; the fact that the bribe 
was solicited at most renders the abetment less culpable 
"than it would otherwise be.” We are fully in agree- 
ment with this view. It must be noted that in this 
reported case also, although the Magistrate was held to 
have solicited the bribe, he clearly had no intention of 
receiving the money as a bribe, because he at once had 

(1) (1917) 38 Indiaa Cages, 439. 
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the bribe givers arrested. If tbe public servant’s inten- ^^33 
tion, as the person abetted, is immaterial, we cannot empbeob 
escape tbe conclusion that tbe bribe givers are guilty of chaubb 
tbe offence of abetment, altbougb ibey only complied 
with a demand made by tbe public servant, and altbougb 
tbe public servant bad no intention of receiving tbe money 
.as a bribe- 

It bas been argued for Madan Moban that be did not 
actually pay any money out of bis own pocket to tbe 
■Judge, and therefore he is not guilty of tbe offence 
charged. AVe are not impressed by this argument, 
because Madan Mohan negotiated the whole business 
with the Judge and with Dinkar Eao and was actually 
present when tbe bribe was given to the Judge. So we 
-think he is as guilty of giving the money as Dinkar Eao 
who actually provided the money. 

We bold, therefore, that Dinkar Eao and Madan 
Moban are guilty of the offence charged, but tbe fact 
-that the money was paid at the request of the Judge has 
;an important bearing on tbe question of sentence. The 
learned Sessions Judge says that even if he had found 
"them guilty, he would have passed a nominal sentence. 

We also think that only a very light sentence is called for. 

The accused acted on the suggestion of the Judge himself. 

They were tempted and caught in a trap. We agree 
with the trial court that the plan of tempting and trap- 
ping the accused was objectionable, and should not have 
been resorted to by an officer of the judicial department. 

We do not feel, however, that the bribe givers deserve 
much sympathy. They acted under no sort of compul- 
sion, such as any fear that the Judge would show 
■disfavour if not bribed. Finding that the Judge was 
apparently corruptible, they tried to win a weak case by 
•dishonest means. 

We dismiss the Government Appeal so far as Pandit 
■Tagat Narain is concerned and confirm his acquittal. 

TIis bail bonds are cancelled. We allow the appeal so far 
as Dinkar Eao and Madan Mohan are concerned, set 
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aside tbe order of acquittal and convict them of the 
offence under section 161 read with section 116 of the 
Indian Penal Code and sentence Dinkar Kao to a fine of 
Es.200 or two months’ simple imprisonment in default, 
and Madan Mohan to a fine of Ks.lOO or one month’s 
simple imprisonment in default. If the fines are paid 
the bail bonds are cancelled. 


APPELLATE CIVIL 


Before Mr. Justice Niamat-ullah and Mr, Justice 
Rachhpal Singh 

SUNDAE DEVI (Plaintiff) v . DATTA TEAYA NAEHAE 

AND ANOTHBE (DEFENDANTS)"^ 

Civil Procedure Code, section 132; order V , rules 3, 4 — Parda- 

nashin lady — Cannot he coni'pelled to attend court either as 

a party or as a witness. 

The exemption of pardanasliin ladies from personal appear- 
ance in court, granted by section 132 of the Civil Procedure 
Code, is a right which no court has power to refuse, and applies 
to the parties as well as to witnesses. A pardanashin lady 
cannot be compelled to attend the court, either as a party 
under order V, rule 3 or 4 of the Civil Procedure Code, or as 
a witness. 

The words ‘'personal appearance” used in section 132 mean 
personal attendance. If a pardanashin lady observing strict 
parda is ordered to attend the court, it means that she is- 
“compelled to. appear in public”. Her face may be covered 
or she may be wearing a burka, but all the same she is com- 
pelled to appear in public if she is ordered to attend the court.. 
This is against the spirit of section 132. 

Mr. A, Sanyal, for the appellant. 

Dr. N. U, A, Siddiqi and M.t, Kedar Nath Sinha, for 
the respondents. ^ ^ 

Eaghhpal SmoH, J. I—This is a plaintiff’s appeal 
arising out of a suit which she instituted against the 


Q of 1929, from a decree of Hari Har Prasad, 

Subordumte Judge of Jatinpur, dated the 5th of January, 1929. 
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defendants Nos. 1 and 2 in the court of the Subordinate ^^33 
Judge of Jaunpur and which has been dismissed. The stodab 
plaintiff is one Mst. Sundar Devi. Datta Traya Narhar, 
defendant No. 1, is a solicitor practising in Bombay. 
According to the plaintiff, Parmeshwar Din defendant 
No- 2 is an agent of the defendant No. 1. 

Bachhpal 

On the 23rd of November, 1927, the defendant No. 1 
obtained a decree from the Bombay High Court for a 
sum of money against Mst. Sundar Devi, plaintiff. The 
plaintiff, who resides in Benares, instituted a suit against 
the two defendants in the court of the Subordinate Judge 
of Jaunpur to obtain a declaration to the effect that the 
aforesaid decree, for the reasons given in her plaint, was 
not binding upon her. After the issues had been settled 
in the case, a commission was issued for recording the 
evidence of the plaintiff and one Mst. Lakhpati at 
Benares. The statement of the plaintiff was recorded. 

While Mst. Lakhpati was being examined it was suspect- 
ed by the counsel for the defendants that there was some 
one else with Mst. Lakhpati Devi behind the far da, who 
was tutoring her. This suspicion of the defendants’ 
counsel was brought to the notice of the Commissioner. 

The Commissioner went behind the parda and found 
one person ascending the staircase near the spot where 
Mst. Lakhpati had been sitting. The defendants’^ 
counsel stopped further cross-examination of Mst. 

Lakhpati and made a written application to the Com- 
missioner to report the matter to the court. This 
application was made on the 22nd of September, 1928. 

The Comm.issioner sent the record to the court. 

On the 20th of November, 1928, the defendants made 
an application to the court mentioning the above 
mentioned facts and praying that they should be given 
an opportunity to further cross-examine not only Mst. 

Lakhpati but also the plaintiff. They asked the court to- 
order that both the plaintiff and Mst. Lakhpati should. 
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present themselves in Jaunpur where they might be 
~ further examined in parch either in court or some other 
suitable place. The court directed the plaintiff to file 
written objections by the 29th of November, 1928. No 
objections were filed on behalf of the plaintiff. But it 
may be pointed out that on the 11th of November, 1928, 
after the Commissioner had returned the commission, the 
plaintiff had made a petition to the court. In that 
petition, while denying the allegations of the defendants 
that there had been any tutoring of Mst. Lakhpati 
behind the parda, she expressed her readiness to tender 
Mst. Lakhpati for further cross-examination if so 
ordered. ^ * Ultimately the Subordinate Judge 

directed the plaintiff to attend the court on the 5th of 
January, 1929- In this order, he stated as follows ; 
“The conduct of the plaintiff as reported by the Com- 
missioner is highly objectionable. The only course open 
is now to direct the plaintiff, Mst. Sundar Devi, to 
attend in person on the 5th instant, when she will be 
questioned about the case on the points raised by the 
defendants. Further orders shall be made on that date. 
In case of non-appearance she will bear the legal 
consequences.” On the 5th of January, 1929, the 
plaintiff did not appear. The learned Subordinate Judge 
dismissed the suit. The court below in its judgment 
says that “as she had not entered appearance as directed, 
the suit is dismissed for default of prosecution with 
costs.” The present appeal has been preferred by the 
plaintiff against this order of dismissal of her suit. 

I am of opinion that the order of the learned Subor- 
dinate Judge is wrong and cannot be sustained. Section 
132 of the Code of Civil Procedure lays down that 
women who, according to the customs and manners of 
the country, ought not to be compelled to appear in public, 
shall be exempt from personal attendance in court. 
The exemption from personal appearance under this 
section is a right which no court has power to refuse, and 
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applies to the parties as well as witnesses. In a Madras 
case, VelM Nachiar v. Meiyappa Ghetty (1), it was held 
that the lower court was clearly wrong in seeking to 
compel the personal attendance in court of a pardanashin 
lady. I may say here that in a Calcutta case. In re 
Bilasroy Seroiogee (2), a single Judge of that Court took 
the view that the wmrd ‘ ‘appearance’ ’ means that a parda- 
nasTiin lady shall not be compelled to come forth into 
view or to become visible to the public gaze and that the 
•court, therefore, has powers to order a pardanashin lady 
to give evidence in court provided she is not compelled to 
become visible to the public gaze. With all possible 
respect to the opinion of the learned Judge, I am of 
opinion that the view taken by him is not correct. The 
w'ords used in section 132 of the Code of Civil Procedure 
are that women who, according to the customs and man- 
ners of the country, ought not to be compelled to appear in 
public, shall be exempt from personal attendance in 
court. The words ‘ ‘ought not to be compelled to appear in 
public” are important. If a pardanashin lady observing 
strict parda is ordered to attend the court, it means that 
she is “compelled to appear in public”. Her face may 
be covered or she may be wearing a hurka, but all the 
same she is compelled to appear in public if she is ordered 
to attend the court. This is against the spirit of section 
132 of the Code of Civil Procedure- In families in which 
ladies observe strict parda it is considered most objection- 
able for them to appear in public even with their faces 
covered. I am of opinion that the wmrds “personal 
appearance” used in section 132 mean ^‘personal 
attendance”. In this connection we may look to rule 1, 
order XXVI of the Code of Civil Procedure which 
empowers a court to issue commission for the examin- 
ation of witnesses who are exempted under this Code 
from attending the court. Among those so exempted are 
women who, according to the customs and manners of 
the country, ought not to be compelled to appear in 

(1) (1924) 86 Indian Oases, 613. (2) (1929) I.L.R., 56 Cal., 865. 
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1933 public. A court has no power to insist that a parda- 

stotoab naskin lady must attend and give evidence in court. It 
is the right of a pardanashin lady to refuse to attend the 
court and to say that if she is to be examined, her state- 
Nabhab should be taken on commission. If the view 

taken by the Calcutta High Court in the aforesaid case 
^ashkpai were correct, rule 1 of order XXVI of the Code of Civil 
Bxngh, j. pj.Qggjjyj.g ’tvould become useless. I hold that the correct 
view is that under the provisions of section 132, clause 
(1) of the Code of Civil Procedure, a pardanashin lady 
cannot be compelled to attend the court either as a party 
or as a witness. I, therefore, decide that the learned 
Subordinate Judge acted wrongly in going against the 
provisions ot section 132 of the Code of Civil Procedure 
in insisting on the personal attendance of the plaintiff in 
court. 

It was urged by the learned counsel appearing for the 
defendants that the court had the power to order the 
plaintiff to attend under the provisions of rule 3, order V 
of the Code of Civil Procedure. I am of opinion that 
rule 3, order V of the Code of Civil Procedure is confined 
to those cases in which the court, before issues are 
framed, desires, for some reason, the personal attendance 
of a party. In the case under appeal that stage had 
passed. Nor do I think a court, acting under rule 3,. 
order V of the Code of Civil Procedure, can compel the 
attendance of a party who is a pardmiashin. Such an 
order would be against the provisions of section 132, 
clause (1) of the Code of Civil Procedure. It was also- 
contended on behalf of the respondents that the court 
acted under rule 4, order X of the Code of Civil Procedure V 
I disagree with this contention. Under this rule a 
court can order the attendance of a party only where his 
or her counsel is unable to answer material questions. 
In the case before us the record does not show that the 
counsel appearing for the plaintiff was unable to answer 
any questions which the court put or wished to put to 
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him. I also think that under the provisions of rule 4, 
order V of the Code of Civil Procedure the court cannot 
insist on the personal attendance of a party who is a 
pardanashin lady. 

Coming to the merits of the case, I am clearly of 
opinion that the order of the learned Subordinate Judge 
directing the personal attendance of the plaintiff was 
unwarranted. The statement of the plaintiff had been 
ffnished before the Commissioner. When Mst. Lakh- 
pati was being cross-examined, the counsel for the 
■defendants suspected that there was some one behind the 
parda along with the witness who was perhaps tutoring 
her. The cross-examination was stopped and the matter 
was reported to the court. The plaintiff put in an 
application denying the allegations of the defendants. 
That application is dated the 11th of November, 1928, 
and is on the record. If the learned Subordinate Judge 
thought that there was any substance in the allegations 
of the defendants, he could have directed her evidence 
being recorded again with such precautions and safe- 
guards as seemed reasonable consistently with her right 
to be exempt from appearance in court. It was also open 
to him to refuse to admit the statement of Mst. Lakh- 
pati in evidence, if he considered that a case had been 
made out for its exclusion. Where a fraud of the kind 
alleged by the defendant is established, the court has 
undoubtedly the discretion to exclude the evidence- But 
there was no justification for the learned Subordinate 
Judge to insist on the attendance of the plaintiff in court. 

Bor the reasons given above, I am of opinion that the 
decree passed by the court below is bad and must, there- 
fore, be set aside. The appeal is allowed and the decree 
passed by the learned Subordinate Judge is set aside. 
The defendants will pay the costs of the appellants in this 
Court. ^^^^ ^ ^ ^ ^ 

Niamat-dllah, J. I concur- 
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Before Mr, Justice Niamat-ullah and Mr. Justice Bennet 
HAEAKH NAEAIN SINGH and another (Defendants) v, 
BABBAN AND OTHERS (Plaintiffs)* 


Civil Procedure Code, section 98(2) — Difference of opinion 
) among members composing a Bench — Decree to be varied 
so far as the members composing the Bench agree to vary 
it and confirmed as regards the rest — “Decree’'. 



■ In cases where the two Judges composing a Bench hearing an 
appeal are not unanimous, the decree appealed from should ' ' . 

be varied to that extent to which the members coinposing the 
Bench agree that it should be varied and the rest of the decree ! 

should be confirmed. 


AVhere the decree appealed from is the result of adjudica- 
tions regarding several items, each adjudication is to be 
deemed a “decree” for the purpose of section 98(2) of the 
Civil Procedure Code and the provisions of that section should 
be applied with reference to the adjudication of each item. 


This appeal arose out of a suit to enforce a hypotheca- 
tion bond against the sons of the original executant. 
The principal sum secured was Es. 4, 999, out of which 
an item of Es. 723-12-0 had admittedly not been paid;, 
so that the actual amount advanced was Es. 4,275-4-0. 

■ The question was how much of this sum was recoverable 
as being justified by legal necessity or antecedent debt. 
The court of first instance found that except for Es.357 
the whole of the amount was for legal necessity or 
antecedent debts, and, being of opinion that the 
Es.357 was comparatively an insignificant amount,, 
it decreed the suit for Es. 4, 275-4-0 and interest. 

- The defendants filed an appeal to the High Court, which 
was heard by a Bench of two Judges. One of the Judges 
came to the conclusion that out of the principal, 
Es. 2, 275-4-0 was supported by legal necessity or 
antecedent debt, and the other Judge came to the conclu- 
sion that the whole of the principal except Es. 340 was 


*First Appeal Ko. 183 of 1930, from a decree of Ali Muhaminad, 
Additional Subordinate Judge of Gorakhpur, dated the 23rd of Decem- 
ber, 1929. . 
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so supported. The question then arose as to what, in 
these circumstances, should be the decision in the appeal, 

Mr. Ram Nama Prasad, for the appellants. sds-gh 

Sir Tej Bahadur Sapru and Mr. MulcMar Ahmad, for babb.^. 
the respondents. 

Niamat-tjllah and Bennei, JJ. : — The two Judges 
composing the Bench have arrived at different conclusions 
as regards the amount for which a decree should be passed 
in favour of the plaintiffs. The lower court decreed the 
plaintiffs’ claim in its entirety. One of us would decree 
it only to the extent of Es. 2, 275-4-0; while the other 
would uphold the lower court’s decree except as regards 
Es.340. The question is whether the decree appealed 
from should be varied so far as the Judges composing the 
Bench agi'ee that it should be varied and the appeal 
dismissed as regards the rest, or w’hether the appeal 
should be dismissed in toto. 


Section 98 of the Civil Procedure Code is so wurded as 
to make it arguable that unless the majority of the 
Judges composing a Bench agree in varying or reversing 
the, decree appealed from, it should be maintained. An 
opinion to this effect w'^as expressed in Punjab Akhbarat 
and Press Co. v. Ogilvie (1). On the other hand, it was 
definitely held in Rajagopala Naidu v. Suhbamm-al (2), 
that the decree appealed from should, in such a case, be 
varied in so far as the Judges composing the Bench agree 
to vary it and should be confirmed as regards the rest. 
It seems to us that this view is more in accord wdtli 
justice and common sense and should be adopted if the 
language of the section .makes it permissible to do so. 
We are of opinion that section 98(1), and (2) can be so 
interpreted as to support the view taken by the Madras 
High Court. The learned Judges have given their 
reasons for adopting the same, and we do not consider 
it necessary to repeat them. We would, however, add- 
some of our owm. 


(1) (1925) I.L.R., 7 Lali., 


179. 




(2) (1927) I.L.R., 61 Mad., 291. 
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Section 98(2) provides: “Where there is no such 
majority which concurs in a judgment varying or 
smcEB reversing the decree appealed from, such decree shall 
Babbast he confirmed. The word “decree” is defined in section 
2(2) to mean the formal expression of ajn adjudication 
which . , . conclusively determines the rights of the 
parties with regard to all or any of the matters in con- 
troversy in suit ...” The word “judgment” is defined 
in section 2(9) as “the statement given by the Judge 
of the grounds of a decree or order.” 

It seems to us that the word “decree” occurring in 
section 98(2) of the Civil Procedure Code does not mean 
the document described by that name, but “the formal 
expression of an adjudication” as regards “all or any 
of the matters in controversy in suit”. If there are 
several matters in controversy in a suit, the formal 
expression of adjudication as regards each of those 
matters is a “decree” so that, in that sense, adjudication 
as regards every item in dispute between the parties is 
a decree. Where the J’udges composing a Bench do 
not agree in confirming the adjudication made by the 
lownr court in respect of one item, such decree or adjudica- 
tion relating to that item shall be confirmed. At the 
same time, if they agree in reversing the decree or 
adjudication by the lower court as regards another item 
in dispute, the decree in respect of such item shall be 
varied. In this view, where the document described as 
the decree’ ’ contains adjudications regarding several 
items, each adjudication is a decree as defined in section 
2(2), and the provisions of section 98 of the Civil 
Procedure Code should be applied with reference to the 
adjudication of each item. 

Xn Krishen Doyal Gir v. Irshad AM Khon (1) the same 
view seems to have been taken, though there is no 
<jiscussion Of the reasons on which it proceeds. 

(1) (1915) 31 Indian Cases, 965. 
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For the reasons stated above we allow the appeal so far 
as to modify the decree appealed from by reducing the 
plaintiffs’ claim to the extent of Es.340, besides interest sIngh 
and compound interest. The parties shall receive and babban 
pay costs in proportion to success and failure. 


Before Sir Shah Muhammad Sulaiman, Chief Justice, and 
Mr. Justice Rachhpal Singh 

DWAEKA DAS (Defendant) v. KISHAN DAS (Plaintiff)* i933 

April, 12 

Hindu law — Father's debts — Suretyship debt — Father stand- 

ing security for payment of money — Son's liability not 
dependent on whether the father had receited consideration 
for standing security. 

Under the Mitakshara law the liability of a son for the pay- 
ment of a debt incurred by the father by way of standing 
surety for the payment of a sum of money is independent 
of whether any consideration had been received by the 
father. 

According to the texts of the Mitakshara the liability of 
the surety himself exists, for the payment of the debt incurred 
by becoming surety, where the surety is for appearance, for 
confidence or for payment ; the liability of the son exists in 
the case of surety for payment. But if the surety for appear- 
ance or for confidence had bound himself after taking some 
property in pledge, then his sons also must pay the suretyship 
debt, from the property taken in pledge. The case of the 
grandson is different, and apparently there is no liability on 
him in any case. 

Sir Tej Bahadur Sapru, Mr. Hari Ram Jha and Miss 
"S, K, Nehru y for the appellant. 

Dr, K, N, Katju and Mr, M, N, Kaul, for the 
respondent. 

Sulaiman, C. J., and Eachhpal Singh, J. : — This 
is a defendant’s appeal arising out of a suit for recovery 
of about Es.12,000 with interest on the basis of a security 
bond dated the 24th of June, 1922, executed by the 


*Fir3t ’’Appeal No. 463 of 1929, from a decree of J. N. Kaul, Additional 
Subordinate Jm%e of Benares, dated the 19tli of July, 1929. 
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_ deceased father of the minor defendant. The plaintiff’s 
case is that on the death of the grandfather, Ganesh Das, 
during whose lifetime his son Gokul Das (the father of 
the defendant) had already separated, there was a dispute 
between the other two sons, Kishun Das and Earn Das, 
relating to the partition of the family property. This 
suit ultimately resulted in a written compromise which 
was dated the 24th of June, 1922, and was filed in court- 
on the 26th of June. The last portion of this compro- 
mise, the interpretation of which is in dispute, referred 
to a security bond to be executed by Gokul Das. Gokul 
Das executed the security bond sued upon on the 26th 
of June, 1922, and admittedly handed it over to the 
plaintiff Kishun Das. The court passed a decree in 
terms of the compromise on tlie 4th of July, 1922. An 
attempt was made to get the security bond executed by 
Gokul Das registered, but on objection being raised by 
Gokul Das the registration was refused. On the death 
of Gokul Das, the present suit was instituted for the 
enforcement of his liability under the security bond 
against his minor son. 

The claim was resisted by the defendant on various- 
grounds, the principal ones of -vEich were : (1) The 
defendant was not bound to discharge the debt at all 
under the Hindu law. 

[The other grounds, which are not material for the* 
purpose of this report, are here omitted. Portions of 
the judgment dealing with those grounds are also- 
omitted.] 

The last point urged by Sir Tej Bahadur Sapm on 
behalf of the defendant is that there can be no liability 
of the son for the payment of a debt incurred by reason 
of suretyship when it is not shown that consideration had 
been received by the father. It is conceded that in a 
large number of cases the liability of the Hindu son for 
the debt due by the father as surety has been accepted. 
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We may mention the case of Maharaja of Benares v. 
Ramkumar Misir (1), following the cases of Tukaram 
Bhat V. Gangarani Mulchand (2) and Sitaramayya v. 
Venkatrdmanna (3). There are other cases as well. 
We may mention the latest cases of this Court, namely 
Salig Ram Misir v. Lachhman Das (4) and Toshanpal 
Singh v. District Judge of Agra (6). 

It is not necessary to consider in this case whether 
such a liability justifies an alienation by a Hindu fathei- 
straight off, and the less so if he has grandsons. On 
this point there is some difference of opinion in the two 
cases of this Court quoted just above. The Calcutta 
High Court in Hira Lai Marwari v. Ghandrabali Haldarin 
(6) seems to have adopted the view expressed in the 
first mentioned case. 

But the learned advocate has argued that there is an 
exception to this general rule which w^as not pressed in 
these cases. He relies strongly on the case of Narayan 
V. Venkatacharya (7) and particularly on the observations 
of CHANDAVARK.A.R, J., at page 411 that “The law as 
laid down in the Mitakshara, by which the parties are 
governed, is that a grandson is not liable to pay a debt 
which his grandfather contracted as a surety unless the 
latter in accepting the liability of a surety received some 
consideration for it.’’ It is urged that the same 
principle applies to the case of a son. 

In the first place, the observations of the learned Judge 
Avere confined to the liability of a grandson and as 
undoubtedly there is some distinction between the liability 
of a grandson and that of a son under the Hindu law so 
far as the debt of the father as a surety is concerned, this 
case cannot be accepted as any authority for the liability 
of the son. In the next place, with great respect to the 
learned Judge, there seems to have been some mistake in 

(I) (1904) I.L.R., 26 All., 611. (2) (1898) I.L.R., 23'Boni., 4S4. 

(3) (1888) LL.R., 11 Mad., 373. (4) (1927) I.L.B., 50 AU., 211. 

(5) (1928) LL.R., 51 All., 386. (6) (1908) 13 C.W.N., 9. 

(7) (1904) LL.R., 28 Bom., 408. 
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__ assuming that the law is laid down in those terms in the 
Mitakshara. As a matter of fact, we can find no passag-e 
therein where the liability of the grandson to pay t^^ 
debt of a ^andfather, contracted as a surety, is subject 
to the receipt of consideration. 

The subject is dealt with at length in chapter VI 
section 4 of the Mitakshara which deals with suretie^ 
and their liability. Placitum 63 says : “Suretyship is 
enjoined for appearance, for confidence and for payment. 
On failure of either of the first two, the surety (himself) 
in each case shall pay; on that of the third, his sons also 
must pay.” Again placitum 64 says : “If a surety for 
appearance or for confidence die, the sons have not to pay; 
in the case of a surety for payment the sons have to pay.’ ' 
These texts are very clear and they lay down that the 
sons are liable to pay the debt of their father incurred 
as a surety for payment. In the note No. 12 there is a 
reference to a pledge. It is in these terms: “If the 
surety for appearance or for confidence binds ' himself 
sufficient pledge, then his sons also must pav 
the debt incurred by becoming surety, from the property 
taken m pledge.” This note applies to the case of the 
surety for appearance or for confidence and does not on 
the face of it apply to a surety for payment of a debt, 
mat this is so is further supported by the passage quoted 
^ rom Ilatyayana as an authority for this statement of the 

^ become a surety for the appearance 
of a debtor from whom he had received a pledge (as his 
own security), his son, on the demise of his father, may 
^ compelled to pay the debt from the pledged propertv.” 
The comment goes on to add: “Here security for 
appearance includes a security for confidence.” There 
IS no reference to security for payment. It follows that 

dole's Mitakshara it is laid 

sufficv f t A ® to the case where 

<ons \Z g^and- 
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The Mitakshara is a book of the highest authority 
in the Benares school, and even if there were more ancient 
texts capable of being interpreted in a different way, we 
would be bound to accept the interpretation put upon 
these texts in the Mitakshara. Similarly even if the law 
were differently interpreted in the Bombay school 
(Mayukha) or the Bengal school (under the Dayabhaga) 
we would be bound to give preference to the view express- 
ed in the Mitakshara. But as a matter of fact, we do 
not find that the law has been differently laid down either 
in the more ancient texts or in the Bombay school. 
Admittedly the chapter on debts in the Dayabhaga is not 
extant, and there is accordingly no discussion of this 
question in that treatise. 

In the Laws of Manu (Golebrooke’s Hindu Law, 
Yolume I, page 173, 3rd edition) after reciting that the 
son of the surety shall not in general be obliged to pay 
money due by a surety it is stated : “Such is the rule 
in case of a surety for appearance or good behaviour; 
but if a surety for payment should die, the Judge may 
compel even his heirs to discharge the debt.” There 
is no exception laid down as regards the receipt of con- 
sideration. 

It is not necessary to refer to the opinion of Hautam 
who was apparently inclined to the view that there is no 
liability in any case. In the Institutes of Yishnu 
(Max Muller’s Sacred Books of the East, Yolume YII, 
page 46, chapter YI, verse 41) it is stated : “Suretyship 
is ordained for appearance, for honesty, and for payment: 
the first two (sureties, and not their sons), must pay the 
debt on failure of their engagements, but even the sons 
of the last (may be compelled to pay it).” There is no 
exception laid down as regards the receipt of considera- 
tion. 

The contention that there is such an exception is 
mainly based on the statement of the law as laid down in 
the Mayukha (Stokes’ Hindu Law Books), chapter Y,. 
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!!!?__ section 3, paragraph. 1. It lays down that sureties are 
dw^a Qf three kinds according to I'ajnavalkya. It then pro- 
K stoN illustrate the three kinds of sureties. Paragraph 

Das 2 deals with the liability of the sureties themselves and 
then of their sons. Quoting Katyayana it is stated : 
■‘Money due by a surety need not, on any account, be 
paid by his grandsons, but in every instance such a debt 
incurred by his father must be made good by a son 
without interest.” Then the text of Vyasa is quoted 
under which a grandson is not liable. We then come to 
paragraph 3 which is in these terms : ‘‘This however, 
supposing the security to have been undertaken by him 
without receipt of property (or consideration) in return: 
for if he received (any) property as an inducement to 
become surety, in that case the sum for which he was 
bound shall be paid, with interest, by his sons or 
grandsons. And accordingly Katyayana declares : 
‘Should a man become surety for the appearance of a 
debtor, from whom he had received a pledge (as his own 
security), the creditor (if that surety die), may compel 
his son to pay the debt, even without assets left by his 
father.’ ” In our opinion this exception does not mean 
that even the liability of the son does not arise unless 
there has been a receipt of property or consideration by 
the father. It merely states that the law laid down in 
the previous paragraphs was as regards the liability of 
the father, his sons and grandsons on the assumption 
that there had been no such consideration. When there 
is no such consideration, the father is liable and. so are 
the sons for the principal, but not the grandsons. The 
exception, however, is ‘‘if he received any property as 
an inducement to become surety; in that case, the sum 
for which he was bound shall be paid wdth interest by 
his sons or grandsons.” That is to say, in case there 
has been a receipt of consideration the sons and grand- 
sons, both, are liable to pay the principal with interest. 
Thus the exception imposes a further liability on the 
grandsons in the event of there having been consideration 


-VOL. LV] 


ALLAHABAD SERIES 


681 


and does not in any way diminish the liability of the 
sons if there had been no consideration. It is thus 
obvious that the test of the Mayukha cannot be cited in 
support of the contention urged on behalf of the appellant. 

As a matter of fact, the law as laid down in the 
Mayukha appears to be somewhat different from that laid 
down in the Mitakshara and accordingly we are bound to 
accept the interpretation of the law as laid down in the 
latter book. Under the Mitakshara the liability of the 
surety himself exists for the payment of the debt where 
the surety is for appearance, for confidence or for 
payment; the liability of the son exists in the case of 
surety for payment, but the liability of the grandsons for 
dhe payment of the debt incurred as surety does not exist. 
IBut if the surety for appearance or for confidence had 
hound himself after taking pledge, then his sons also 
must pay the debt incurred by becoming surety, from the 
property taken in pledge. 

The case before ns is that of the liability of the son of 
the surety and not of his grandson. We have accordingly 
no hesitation in holding that the liability can be enforced 
against the defendant appellant. 

In our opinion, therefore, the decree of the court below 
was correct. The appeal fails and is dismissed with 
costs. 


APPELLATE CEIMINAL 


Before Mr. Justice Thom and Mr. Justice Bennet 
EMPEROE c. YA8HPAL* 

‘Criminal Procedure Code, sections i236, 2.37(1) and 307(3) — 
Trial hy Jury — Reference by Sessions Judge against verdict 
of Jury— -Power to convict, on such reference, on a charge 
which was ndt framed but could have been framed — Arms 
-Act (XI of 1878), sections 19(f) and 20. 

In a trial by jury on a charge under section 19(/) of the 
Arms Act the jury, by a majority of four to one, gave a verdict 

^ *Crimmal Appeal No. 358 of 1932, from an order of Tej Narain MnUa, 
Sessions Judge of Allahabad, dated the 7th of March, 1932. 
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acquittal. The Sessions Judge, disagreeing with the 
Emebeok verdict, referred the case to the High Court. The High Court 
V A^V iT. conclusion that the accused was guilty not only 

of an offence under section 19(f) of the Arms Act but also of 
an offence under section 20 of that Act. Held that the High 
Court had power, under section 807(3) read with sections 236 
and 237(1) of the Criminal Procedure Code, to convict the 
accused also of an offence under section 20 of the Arms Act 

although no charge under that section had been framed at the 
trial. 

Messrs. Kumvda. Pmsad, Binod Belmri Lai, Vishwa 
Mittra and Miss S. K. Nehru, for the appellant. 

The Government Pleader (Mr. Sankar Samn), for the 
Crown. 

Thom and Bennbt, dj. : — This is a reference by tlie 
learned Sessions Judge of Allahabad in a case in which 
the jury by a majority of four to one acquitted one Yashpal 
of a charge under section 19(/) of the Indian Arms Act, 
and the learned Sessions Judge has recommended that 
the accused should be convicted as in his opinion the 
\'erdict of the majority of the jury is perverse. There is 
also before us an appeal by Yashpal of a conviction by the 
learned Sessions Judge under section 307 of the Indian 
Penal Code and a sentence of seven years’ rigorous 
imprisonment. The two proceedings relate to the same 
transaction and there was one trial in which the jury 
were assessors in the charge under section 3107 of the 
Indian Penal Code. 

[A portion of the judgment, not material for the 
purpose of this report, is here omitted.] 

With regard to the reference by the learned Sessions- 
Judge the facts which we have set forth convince us that 
the finding of the jury was perverse. The evidence of 

r. Piiditcli shows that the accused was in possession of' 
a revolver and he has further stated that that revolver ii^ 
a Government revolver and has marks on it which show 
that the revolver and the barrel were condemned by the 
Arsenal. The procedure is that such condemned 
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weapons should be broken up, but by some improper acts 
this revolver was not broken up, and has passed into the 
possession of the accused. The accused has not pleaded 
that the revolver was not in his possession and clearly, 
therefore, the accused was guilty of the offence of illegal 
possession of this revolver as he has not pleaded that he 
has a license. One further point remains. The Magis- 
trate, Mr. Crofts, framed a charge only under section 
19(f) of the Indian Arms Act for possession of the 
revolver and did not add to the charge that the possession 
was in such a manner as to indicate an intention that the 
possession might not be known to public servants and 
thus bring the charge within the further provisions of 
section 20 of the Indian Arms Act. The learned Sessions 
Judge, Mr. Mulla, also failed to amend the charge in 
that respect. We would invite the attention of these 
two officers to the fact that the charge should have been 
framed under section 19(/) and under section 20 of the 
Indian Arms Act. Under these circumstances the 
question is what action we should take in the matter. 
Section 307 (3) of the Criminal Procedure Code lays down 
that the High Court when dealing with a reference by a 
Sessions Judge from the verdict of a jury may convict 
the accused person of any offence of wdiich the jury could 
have convicted him upon the charge framed and placed 
before it. Section 236 of the Code of Criminal Procedure 
lays down that ^Tf a single act or series of acts is of 
such a nature that it is doubtful which of several 
offences the facts which can be proved will constitute, 
the accused may be charged ... in the alternatve.’-^ 
Section 237(1) lays down that “If, in the case mentioned 
in section 236, the accused is charged with one offence, 
and it appears in evidence that he committed a different 
offence for which he might have been charged under the 
provisions of that section, he may be convicted of the 
offence which he is shown to have committed, although he 
was not charged with it.” We consider that the jury 
might have convicted the accused on the present charge 
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1933 under section 19(/) read with section 20 of the Indian 
empbeob Arms Act. We consider that, as a matter of fact, the- 
YAsmAi, ingredients of section 20 are proved in the present case. 
The accused person had this revolver in his possession and 
when the police appeared he attempted to run away with 
his revolver and he also attempted to shoot Mr. Pilditch 
with his revolver. His intention therefore was that hia 
possession of the reAmlver might not be known to tho- 
police, that is, that he might make his escape with the- 
revolver. Accordingly we convict the accused Yashpai 
under section 19(f) read with section 20 of the Indian 
Arms Act and sentence him to seven years’ rigorous 
imprisonment. This sentence will be consecutive with 
the sentence passed under section 307 of the Indian Penal 
Code. 


EEYISIONAL CIVIL 


Before Mr. Justice Young 

MODL CHAND (Defendant) v. GANGA SAHAI 
(Plaintiff)* 

Civil Procedure Code, order IK, rules 3, 4 — Suit restored after- 
dismissal for default — Notice of date of hearing of restored 
suit not givera to. defendant — Ex parte decree set aside for 
want of notice. 

A suit was dismissed for default of appearance of both 
parties. Notice of the plaintiff’s application for restoration , 
was served on the defendant but he did not appear at the 
hearing of the application. The application was granted 
and a date was fixed for hearing of the suit. The defendant 
had no knowledge of this, date and did not appear, and the- 
suit was decreed ea; parfe. Held, setting aside the ex parte 
decree, that the defendant was of right entitled to notice of 
the date of hearing of the suit after restoration, and the neces- 
sity to serve such notice was not obviated by -the fact that the 
defendant had knowledge of the original hearing and of the 
application for restoration, 

*Cavil Revision No. 498 of 1932. 
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Mr. G. S. Pathak, for the applicaut. 

Mr. S. B- L. Gaur, for the opposite party. 

Young, J .. : — This is an application in revision from 
the decision of the learned Subordinate Judge of Aligarh. 
The plaintiff brought a suit for salary, and notice was 
served on the defendant. On the 20th of April the case 
was fixed for hearing further evidence. Neither the' 
plaintiff nor the defendant appeared, and the suit was 
dismissed for default. On the 27th of June an applica- 
tion by the plaintiff was heard asking for restoration.. 
Notice of that application w^as served on the defendant. 
On the 27th of June, how^ever, the defendant did not 
appear. The application for restoration w^as allowed 
and the 29th of June was fixed for the hearing. Of this 
date, the 29th of June, the defendant had no notice. 
The case w'as decided in favour of the plaintiff on the 
29th of June, and the defendant applied on the 12th of 
August for restoration of the case. He filed an affidavit 
saying that he had no knowledge whatever of the case, 
until the 5th of August. The learned Judge, however, 
decided that as the defendant had knowledge of the 
original hearing and of the application for restoration, it 
was unnecessary that he should have notice of the date, 
the 29th of June, when the actual heaTing took place. 
The defendant has applied in revision against this order 
dismissing his application for restoration. 

The sole point in this case is whether the learned Judge 
was right in deciding that it was not necessary to serve 
notice on the defendant of the date of hearing of the case 
after restoration. Counsel for the respondent here has 
relied upon the case of Birj Lai v. Bua Ram (1). In 
that case a learned Judge of this Court decided that wffiere 
neither the plaintiff nor the defendant had appeared on the 
date fixed originally for the hearing of the case, the 
defendant was not entitled to notice of the date fixed for 
hearing the application for restoration by the plaintiff. 


(1) (1912) 10 A.L.J., 399. 
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1933 This case is no authority for the proposition that no notice 
moolChand is necessary for the hearing of the case itself after restora- 
Ganga tion. 

It appears to me that apart from authority, I cannot 
possibly decide that a defendant is not entitled to notice 
of the hearing of the case against him. In this case both 
the plaintiff and the defendant were absent on the 
original hearing. When the plaintiff is allowed a second 
chance by having the application for restoration granted, 
it appears to me inequitable that the defendant should 
not have notice of the date fixed for the hearing. Apart 
from authority, therefore, I decide that in any such case 
the defendant is of right entitled to notice of the hearing 
of the suit. In this case the learned Judge came to the 
conclusion that the defendant did have notice in fact of 
the hearing, although no notice had been served on him, 
on the bare statement of the plaintiff in an application 
that the defendant’s man had been watching the proceed- 
ings on all the dates. The defendant has stated on oath 
that he had no knowledge. It is impossible to take a 
mere statement in an application against an oath. I 
therefore hold that the defendant did not have knowledge 
of the proceedings on the 29th of June, and accepting 
the application jn revision, set aside the order of the 
learned Judge of the small cause court and direct that 
ihe suit be restored and decided according to law. 
Oosts wilt abide the event. 
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APPELLATE CIVIL 

Before Justice! Sir Lai Gopal Mukerji and 
Mr. Justice Young 

EAM GHULAM and another (Plaintiffs) ®. SHY AM 
SAEUP AND OTHERS (DEFENDANTS)* 

Civil Procedure Code, section 92 — Suit relating to public trust 

— Death of one of the two plaintiffs appellants pending 

appeal — No abatement of appeal. 

The death, during the pendency of an appeal, of one of the 
two plaintiffs appellants who instituted a suit under the pro- 
visions of section 92 of the Civil Procedure Code does not 
affect the maintainability of the appeal, although no person 
is brought on the record in place of the deceased plaintiff 
appellant. 

Where the suit has been properly instituted according to 
section 92 of the Civil Procedure Code, there is nothing in 
that section which says that the suit cannot be continued if 
one of the original plaintiffs who instituted the suit in the 
manner laid down by law happens to die. Raja Anand Rao 
V. Ramdas Daduram (1), relied on; Chhahile Ram v. Durga 
Prasad (2), dissented from. 

Mr. B. E. 0’ Conor, Dr. S. N. Sen and Messrs- 
G. Agarwala and Kishun Lai, for the appellants. 

Messrs. S. C. Das, Hazari Lai Kapoor, S. B. Johari, 
G. S. Pathak, P. M. L. Verma and U- S. Gupta, for the 
respondents. 

Mukerji and Young, JJ. : — ^This appeal arises out 
of a suit instituted under section 92 of the Code of 
Civil Procedure by two individuals, one of whom has. 
died since the institution of this appeal. A prelimi- 
nary objection has been taken by the resipondents that 
the appeal should fail because one of the two original 
appellants is dead, and section 92 of the Code of Civil 
Procedure lays down that at least two persons shall 
institute the suit under that section. We have heard 
the learned counsel for the respondents at length on 
this point, but we are of opinion that on a simple 
reading of section 92 of the Code of Civil Procedure the 

♦First Appeal No. 110 of 1930, from a decree of P. C. Plowden,. 
Blsfcricfc Jaige of Bareilly, dated tlie 23rd of December, 1929. 

(1) (1920)1. Xi. B., 4S Cal., 493. (2) (1915) I. L. R., 3-7 All., 296. ; 
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hearing of this appeal cannot be barred. All that the 
Ram section says is “Two or more persons .... may 

®. institute a suit.’’ Where the suit has been properly 

ISot instituted according to section 92 of the Code of Civil 
Procedure, there is nothing in that section which says 
that the suit cannot be continued if one of the original 
plaintiffs who instituted the suit in the manner laid 
down by law happens to die. Although this is our 
plain reading of the section, it appears that there is a 
conflict of opinion on this point. It would serve no 
useful purpose to quote the different cases cited to us. 
In our High Court in Chliahile Ram v. Durga Prasad. 
(1) two learned Judges held that if one of the plaintiffs 
in a suit instituted under section 92 of the Code of 
Civil Procedure dies, the suit would abate. It was, 
however, remarked that it would be open to any other 
member of the public interested in the subject matter 
to obtain the consent of the Advocate-General and to 
apply to be brought on the record as a co-plaintiff. 

The conflict among the High Courts is, however, 
set at rest by a decision of their Lordships of the Privy 
Council in Raja Anand Rao v. Ramdas Daduram (2). 
It was argued before their Lordships that because one 
of the plaintiffs had died the suit was not maintain- 
able. The argument, however, was not accepted. 
Their Lord,ships at the bottom of page 497 are reported 
to have remarked as follows : “There was also a point 
that one of the persons who originally raised the suit 
and got the sanction having died, the suit could not go 
on; but there does not seem any force in that point 
either, it being a suit which is not prosecuted by indivi- 
duals for their own interests, but as representatives of 
the general public.” After this pronouncement on 
the part of their Lordships, we must hold and do hold 
that the law laid down in GhhaMle Ram 'v.- Durga 
Prasad (1) is no longer good law. 

- [The judgment then proceeded to decide the appeal on 
the merits.] 


(1) (1915) 37 AIL, 298. 


(2) (1920) I.L.R., 48 Cal., 493. 
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APPELLATE CEIMINAL 


Before Mr. Justice Thom and Mr. Justice Bennet 1933 

Aprils 20 

EMPEEOB V. SHEO DAYAL and otheks^ — — ^ 

Indian Penal Code, sections 142, 149 — Rioting with murder, 
daeoity and arson — Part played by each member not neces- 
sary to he proved — Evidence Act (I of 1872), section 106 — 

Burden of proof — Intention — Criminal Procedure Code, 
sections 417, 418 — Appeal against acgtiittal — Function of 
appellate court in such appeal — Criminal Procedure Code, 
section 162 — ‘"Refer to such writing"'. 

In a case of rioting with murder, daeoity and arson the 
prosecution is not called on to prove the part which each 
accused person took in the riot. The prosecution has to prove 
in the first place that there was an unlawful assembly and 
that the unlawful assembly committed various offences of 
riot, looting, arson and niurder; and, further, that each 
accused person was a member of the unlawful assembly. 

Having proved so much, the provisions of section 149 of the 
Indian Penal Code apply, and every member of the unlawful 
-assembly is guilty of offences committed in the prosecution of 
the common object of the unlawful assembly. 

Section 142 of the Indian Penal Code shows that it is 
■sufficient for the offence of riot to be proved against an in- 
dividual that that individual should remain in an unlawful 
assembly as soon as he is aware that the assembly is unlawful. 

The word “continues” in the section merely means physical 
presence as a member of the unlawful assembly, that is, to be 
physically present in the crowd. 

Also, under section 106 of the Evidence Act^ if the defence 
In a case of riot is that a particular person was present among 
the rioters with an innocent intention, then the burden of 
proving that innocent intention lies upon the defence. 

The functions of the High Court in an appeal by the Local 
<lovernment against an acquittal by a Sessions Judge trying 
;a case with assessors are not similar to the functions on a 
reference by a Sessions Judge who differs from the verdict 
of acquittal by a jury. In the case of such a reference, no 


^Criminal Appeal ‘No. 47 of 1933, by the Local Grovemment, from an 
^order of J. W. Allsop, Sessions Judge of Cawnpore, dated the 29th of 
sSepteinber, 1932. 
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1933 doubt, the High Court has to see whether the verdict of the 
Bmkeboe jury is perverse. But no such condition applies to section 
S^o Criminal Procedure Code; and what the High 

Dayal Cour't has to see is whether the offence charged is proved 
against each of the accused persons, having regard to the 
definition of “proved” given in the Evidence Act. Queen-- 
Empress v. Gayadm (1) and Queen-Empress v. Robinson (2), 
overruled. 

Section 162 of the Criminal Procedure Code applies both 
where the witness agrees with the previous statement recorded 
in the police diary and where he does not so agree. Where 
a witness is called and the statement to the police is made the 
subject of cross-examination, then according to this section 
the court should make a reference to that written statement 
and make a note on the record of wdiat the written statement 
actually says. 

The Government Advocate (Mr. Muhammad Ismail) 
and Mr. li. Masud Hasan, for the Crown. 

Messrs. P. L. Banerji, Lai Mohan Banerji and Sri 
Narain Sahai, for the accused. 

Thom and Bennet, JJ. : — This is an appeal by the 
Local Government against the acquittal of certain 
persons by the learned Sessions Judge of Cawnpore. 
Originally there were 41 persons prosecuted by the 
police on charges of riot, murder, dacoity and arson, 
the crimes being dated the 25th of March, 1931, and 
of the 41 persons prosecuted, 24 were committed to 
sessions, and the learned Sessions Judge acquitted all 
the 24 persons. The Local Government filed an appeal 
against the acquittal of 9 persons, and of those 9 persons,, 
3 persons subsequently absconded. We, therefore, 
have the following six persons before us as respon- 
dents : (2) Sheo Swarup, (4) Chhote, (5) Ram Narain, 
(7) Gobardhan, (8) Manohar Singh, (9) Puttu Singh 
Kayastha. 

The charge is that during the Cawnpore riots of 
March, 1931, there was a riot with murder, dacoity 
and arson committed in Bangali Mahal, a mahal of 

(1) (1881) 4 All.. 148. (2) (1894) I.L.R., 16 AH., 212. 
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Cawnpore city where the majority of the inhabitants 

are Hindus and there are a certain number of houses empeeor 

V, 

inhabited by Muhammadans. sheo 

Dayai. 

# = 9 ^ 

In the evidence for the prosecution and in the reports 
there are three main events. The first is the assault 
on the house of Fakhruddin; the second is the assault 
on the house of Yasin; and the third is the assault on 
the house of Mahbub. In each of these three cases 
murders were committed. «= * * * Altogether, it 
is shown from the evidence that there were 17 persons 
murdered in Bangali Mahal, mostly women and 
children. All the houses of Muhammadans in this 
mahal were burnt and looted. The evidence in the case 
consists of statements of witnesses who saw these various 
incidents and sacking of some other houses, such aS' 
the house of Muhammad Azim and the house of Jan, 
Muhammad. 

^ ^ # 

Certain points of law arose in this case. One point 
arises as to what the prosecution has to prove in the' 
present case. The learned Sessions Judge states r 
“The question, however, is whether the offences were 
committed exactly in the manner described by the 
witnesses and whether the accused were the real cul- 
prits.” Learned counsel for defence began on these 
lines and considered that the issues before us were 
whether different accused persons had taken part in 
different murders and assaults. We do not consider 
that the prosecution is called on to prove the part which 
each accused person took in the riot. The prosecution 
has to prove in the first place that there was an unlawful 
assembly and that the unlawful assembly committed 
various offences of riot, looting, arson and murdeiv 
Having proved this the prosecution has to prove that 
each accused person was a member of the unlawful 
assembly. We do not consider that the prosecution hast 


i 
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to prove anything further, and no authority has been 
empebob shown to us that the prosecution has to prove anything 
; Smo further. Having proved so much, the provisions of 
section 149 of the Indian Penal Code apply, and every 
membei- of the unlawful assembly is guilty of offences 
committed in the prosecution of the common object of the 
unlawful assembly. In the present case we consider 
that the prosecution has proved beyond any reasonable 
doubt whatever, and this was also held by the learned 
Sessions Judge, that there was an unlawful assembly on 
the date in question and at the place in question which 
committed the offences of riot, looting, murder and 
arson. The only question, therefore, is whether each 
of the accused persons was a member of that unlawful 
assembly. Learned counsel for defence argued that it 
is possible that certain accused persons were seen in 
the crowd and that they may have been there with 
innocent intentions, as the accused persons were all 
either residents of this mahalla or resided close to it. 
But section 142 of the Indian Penal Code lays down : 
“Whoever, being aware of facts which render any 
assembly an unlawful assembly, intentionally joins that 
assembly, or continues in it, is said to be a member of 
an unlawful assembly.” We consider that this sec- 
tion shows that it is sufficient for the offence of riot 
to be proved against an individual that that individual 
should remain in an unlawful assembly as soon as he 
is aware that the assembly is unlawful. Some 
argument was made by learned counsel that the word 
“continues” may have some special meaning. But we 
consider that it merely means physical presence as a 
member of the unlawful assembly, that is, to be physi- 
cally present in the crowd. Learned counsel referred 
to a ruling in Har Dayal Singh v. King -Emperor (1). 
But this ruling was not on a riot at all but on a case 
where three persons were accused of murder, and 
therefore it has no application whafever. In the 

(l) (1933) 10 O.W.N., 506. 
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present case there is no doubt that any one wlio was 
present in the crowd was at once aware that the crowd esipbbob 
• constituted an unlawful assembly and that the crowd smo 
wero committing the offences of murder, arson and 
looting. 

We may also refer to the provisions of section 106 
•of the Indian Evidence Act, which states: “When 
any fact lis especially within the knowledge of any 
person, the burden of proving that fact is upon him.” 

And illustration (a) : “ When a person does an act 
with some intention other than that which the character 
and circumstances of the act suggest, the burden 
•of proving that intention is upon him.” Therefore in 
■a case of riot, if the defence is that a particular person 
was present among the rioters with an innocent inten- 
tion, then the burden of proving that innocent intention 
lies upon the defence. In the present case the defence 
have given no evidence of any innocent intention for 
the presence of any accused persons and, in fact, the 
plea of the accused is that they were not present. The 
-defence, therefore, is not open to the counsel for the 
respondents. 

Another point of law which was argued was what 
■ are the functions of this Court in an appeal by the 
Local Government against 'an acquittal, and learned 
counsel for the respondents argued that the functions 
were similar to the functions on a reference by a 
Sessions Judge who differs from the verdict of 
acquittal by a jury. In the case of such a reference, no 
doubt, this Court has to see whether the verdict of the 
jury is perverse. But no such condition applies to 
section 418 of the Code of Criminal Procedure as 
amended by Act XYIII of 1923. That section provides 
in sub-section (1) that “An appeal may lie on a matter 
*of fact as well as a matter of law except where the 
trial was by jury, in which case the appeal shall lie 
<in a matter of law only.” It is to be noted that the 
Jreference to a trial by jury under this section means 
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a trial where the Judge has agreed with the jury in the 
ttPEROE verdict of acquittal and that the case is not similar- 
to a reference by a Sessions Judge where he differs 
from the jury. This section 418 as it now stands 
provides for an appeal on a matter of fact where am 
acquittal is by a Judge trying the case with assessors. 
No condition is imposed on this Court in an appeal of 
* this nature. All that this Court has to see is whether 
the offence charged is proved against each of the accused 
prsons, and for this purpose this Court has to take 
the definition of “proved” given in the Indiam 
Evidence Act. Eeference was made by the learned 
counsel for the defence to certain early rulings of this- 
Court in Queen-Empress v. Gayadin (1) and Queen^ 
Empress v. Robinson (2). These rulings have been over- 
ruled by Queen-Empress v. Prag Dat (3) where it is 
stated : Indeed it is not easy to see any distinction in the 
Criminal Procedure Code between the right of appeal" 
against an acquittal and a right of appeal against a* 
conviction.” The matter is also clear from the 
language of section 418 of the Code of Criminak 
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ihat section 162 does not apply where the witness agrees ^^33 
with the statement. We consider that the language of empeeob 
section 1G3 is meant to be comprehensive, as it definitely sheo 
says : “Nor shall any such statement or any record 
thereof ..... be used for any purpose (save as here- 
inafter provided).” These words are perfectly general. 

The distinction between a statement and a record thereof 
is a distinction between the oral statement and the written 
record in the diary of that oi-al statement. The language 
of section 162 therefore covers all cases of any use of the 
statements to the investigating officer exceipt as excepted 
by the Code of Criminal Procedure. Now section 162 
provides that “The court shall, on the request of the 
.accused, refer to such writing and direct that the 
accused be furnished with a copy. ’ ’ In the present case 
the court has merely directed that the accused be furnish- 
ed with copies of statements of the prosecution witnesses 
and those statements have been subsequently proved by 
a general reference to them by the investigating officer. 

We consider that the court should also have complied 
with section 162 by making a reference to such writing. 

By these words we understand that where a witness is 
called and the statement to the police is made the subject 
of cross-examination, then the court should make a 
reference to that written statement and make a note of 
what the written statement actually says. It is not 
proper to rely on the memory of a witness as to what he 
thinks, many months afterwards, he stated to the inves- 
tigating officer. When the writing itself is available, 
the court should refer to that waiting and make a note 
on the record. The court has not done so and therefore 
it has been necessary for us to refer to these statements 
•and see in each case exactly what the statement says. 

This may be a small matter but it saves a considerable 
amount of time of a court of appeal if the sessions court 
carries out the provisions of section 162. 

We next proceed to consider the evidence against each 
of the accused persons • 

* * * t * 
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There is, in our opinion, a large body of 
against each of the sis respondents before us and the 
learned counsel for the defence has failed to show that 
we should reject the evidence of these witnesses as un- 
reliable. On the contrary we consider that the minor 
discrepancies which have been pointed out in the evidence 
of the witnesses for the prosecution are discrepancies 
such as would naturally arise from the long interval of 
nearly a year and a half from the date of the occurrence 
to the date of their statements in the sessions court. 
We see no reason to reject the evidence of any of the 
prosecution witnesses as false. On the contrary we 
consider that these witnesses have in the main given a 
truthful account of what they saw. 

Under these circumstances we convict each of the six 
respondents before us of the offences with which they 
are charged, namely, 302/307/396/436/149 of the 
Indian Penal Code. It is not necessary for us to pass 
separate sentences under each of these sections. We 
do not consider that the present is a case in which we 
should award the sentence of death because we have 
applied the provisions of section 149 of the Indian Penal 
Code, but Ave consider that the ends of justice will be met 
by sentencing each of the six respondents before us to 
transportation for life and we order so accordingly. The 
appeal will remain pending against the three absconding 
accused. 
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EBVISIONAL CIVIL 


1933 

Before Sir Shah Muhammad Sulaiman, Chief Justice April, 20 

JANEI PEASAD (Auction purchaser) v. LEKHEAJ 

AND OTHERS (JUDGMENT-DBBTOES)* j 

I 

Civil Procedure Code, order XXI, rule 89 — Payment to decree- 

holder, out of courts of aniount entered in proclamation of ] 

sale-^Deposit in court of five per cent, of purchase money 

—Valid compliance with requirements of the rule, \ 

Where a judgment-debtor, within thirty days of the auction 
sale, paid to the decree-holder out of court the sum entered in 
the proclamation of sale and deposited five per cent, of the 

purchase money in court for the auction purchaser, it was ' 

held that the conditions laid down in order XXI, rule 89 of i 

the Civil Procedure Code were complied with and the sale 
was rightly set aside. The rule entitles the judgment-debtor to 
deduct the amount wiiich has actually been received by the : 

decree-holder since the date of the proclamation, and there is ■ 

nothing to restrict the scope of the rule to payments made- i 

before the sale. : i 

In sucli a case it must be found that there was actual pay- , | 

ment to the deci'ee-holder ; a mere compromise or admission, 
of the decree-holder would not be sufficient. ^ 

Dr. N. G. Vaish, for the applicant. 

Air. P. M. L. Venna, for the opposite parties. I- 

Sulaiman, C. J. — This is an application in revision | 

by an auction purchaser from an appellate order setting ’ 

aside a sale under order XXI, rule 89 of the Code of 
Civil Procedure. ! 

The property was sold on June 23, 1931, and an 
application under order XXI, rule 89 was filed on July | 

22, 1931. It contained the allegation that on that date ; 

he had paid the amount specified in the proclamation of 
sale to the decree-holder, and he deposited in court an 
amount equal to 5 per cent, of the purchase money. . The- | 

learned Munsif held that a satisfaction or adjustment of I 

the decree out of court was insufficient and accordingly I 


* Civil Bevision Ko. 66 of 1933. 
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_ dismissed the application. On appeal the learned Judge 
has pointed out that the ruling of their Lordships of the 
Privy Council in the case of Nanhelal v. Ummo Singh 
(1), laying down that a satisfaction or adjustment of the 
decree between the decree-holder and the judgment-debtor 
subsequent to the sale is of no effect and cannot prejudice 
the rights of the auction purchaser, did not apply to the 
facts of this case because in this case the judgment- 
debtor paid to the decree-holder, within thirty days from 
the date of the sale, the amount specified in the procla- 
mation of sale. The learned Judge has again repeated 
his finding and has held that as the decree-holder received 
within thirty days the amount specified in the proclama- 
tion of sale the application was good. 

It is quite clear that the learned Judge meant to 
record a definite finding that there was not merely an 
adjustment or compromise of the decree out of court 
between the decree-holder and judgment-debtor, but that 
there was an actual payment of the amount specified in 
the proclamation of sale by the judgment-debtor to the 
•decree-holder. It may be that this finding is based 
merely on the admission of the decree-holder, but no 
objection is taken in the gTounds of revision that there was 
no legal evidence to support the finding. I must there- 
fore proceed on the assumption that the judgment-debtor 
q)aid the amount specified in the proclamation of sale to 
the decree-holder within thirty -days of the sale and 
deposited the amount required for payment to the auction 
•purchaser. • 

Order XXI, rule 89, sub- rule (l)(b) requires the 
judgment-debtor to deposit in court “for payment to the 
-decree-holder the amount specified in the proclamation 
of sale . . . less any amount which may, since the date 
•of such proclamation of sale, have been received by the 
ndecree-holder.” This rule, therefore, entitles the 
judgment-debtor to deduct the amount which has already 
heen received by the decree-holder after the date of the 

(1) [1931] A.L.L, 257. 
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proclamation. The rule does not say ‘received by the 
decree-holder up to the date of the sale’ . I am, therefore, 
unable to put any such restriction on the scope of the 
rule. Obviously, if the amount- has been actually 
received by the decree-holder within thirty days, the 
judgment-debtor need not deposit the amount in court over 
again. The question, whether the amount has been 
actually received by the decree-holder, is one of fact. 
Obviously a mere compromise or admission of the decree- 
holder would not be sufficient. It would be incumbent 
on the judgment-debtor to satisfy the court that the 
amount not deposited in court had been actually received 
by the decree-holder within the time fixed. 

The case of NanJielal v. Umrao Singh (1), decided by 
their Lordships of the Privy Council, is certainly distin- 
guishable. In that case the application for the setting 
aside of the sale was one under order XXI, rule 90 and 
not under order XXI, rule 89. It was long after the 
expiry of the thirty days that another application was 
made on the ground that there had been an adjustment 
between the decree-holder and judgment-debtor subse- 
quent to the expiry of thirty days from the date of the 
sale. Their Lordships accordingly pointed out that such 
an adjustment was of no avail and could not prejudice 
the auction purchaser. In the present case, on the 
finding of the lower appellate court, the amount was 
actually received by the decree-holder from the judgment- 
debtor himself before the expiry of the period of thirty 
days. It seems to me that there was no defect in the 
application. In any case, even if the view taken by the 
lower appellate court were wrong in point of law it 
would not be possible to interfere in revision under section 
315 of the Code of Civil Procedure. The lower appellate 
court had jurisdiction to hear the appeal and even to 
<iecid€ it wrongly. The application is dismissed with 
costs. 

^ : 

50 AD 


1933 
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Before Sir Shah Muhammad Sulaiman, Chief Justice. 

MANS A KAM (Plaintiff) u. ANCHO (Dependant)* 

Civil Procedure Code, -order VIII, rule 5 — Allegation im 
vlaint “not admitted” in the written statement — Amounts 
to denial — Interpretation of statutes — Punctuation marks. 

Where a defendant states in the written statement that a. 
certain allegation in the plaint is not admitted, the effect 
thereof, according to a correct interpretation of order VIII,. 
rule 5 of the Civil Procedure Code, is a denial by the defendant 
of that allegation. 

The placing of a comma after the word “implication” and 
before the word “or” in order VIII, rule 6 was, no doubt,, 
unhappy, but punctuation marks cannot control the mean- 
ing of a statute. In construing a statute a court of law 
is bound to read it without the commas inserted in the 
print. 

Mr. S. B. L. Gam, for the applicant. 

Dr. JV. P. Asthana, for the opposite party. 

Sulaiman, G. J. : — This is a plaintiff’s application in- 
revision from a decree of the court of small causes. The 
plaintiff sued on the strength of two bonds, which were 
ostensibly executed after an interval of 14 months. The 
plaintiff, besides examining himself, produced one 
witness whose demeanour did not impress the court, and 
he did not produce the other witness who was a patwari. 
The defendant is an ignorant widow and she denied the 
execution of the bonds and the receipt of consideration. 
The execution and consideration were not admitted in 
the written statement, and on oath she emphatically 
denied them. The court below has held that in such 
circumstances it lay heavily on the plaintiff to prove the- 
execution of the bonds and the advance of consideration 
for them and has then held : “In my opinion the 
plaintiff has failed to discharge the burden. ” I am not 
concerned with the reasons given by the Judge for not 
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believing the plaintiff and his witness. The finding of 
fact must he accepted. Maksa 

Ram 

# # # # # v. 

Ancho 

The only other point urged on behalf of the applicant 
is that the plea in the written statement that the 
allegations contained in the plaint were not admitted was 
'wholly insufficient under order VIII, rule 6; and that 
such a statement in the written statement must be deemed 
to be an admission of those allegations. No doubt, the 
placing of a comma after the w^ord “implication” and 
before the WDrd “or” in order VIII, rule 5 was unhappy, 
but punctuation marks cannot control the meaning of 
the section. In construing a statute a court of law is 
hound to read it without the commas inserted in the 
print : Pugh v. Ashutosh Sen (1), Mahanini of Burdwan 
y. Krishna Kamini Dasi (2). I am of opinion that it 
could not have been intended by the legislature that where 
a defendant states in the written statement that a certain: 
allegation is not admitted he shall be taken to have 
admitted that allegation. I think the rule should be 
really read as follow^s : “Every allegation of fact in the 
plaint, if not denied specifically or if not denied by 
necessary implication or if not stated to be not adm.itted 
in the pleading of the defendant, shall be taken to be 
admitted except as against a person under disability.” 

If a recital in the written statement that a certain 
allegation is not admitted were to be deemed to be an 
admission, then denial by necessary implication referred 
to in the rule would have no meaning. I am therefore 
clearly of opinion that the defendant had in the 'wnitten 
statement denied the execution and receipt of considera- 
tion when she specifically stated that she did not 
admit them. The application is accordingly dismissed 
with costs. 

(1) (1928) I.L.R., 8Pat., 516(525). (2) (1887) I.L.R., 14 Gal., 365(372). 
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APPELLATE CIVIL 


1933 

April, 20 


P 


Before Mr. Justice Niamat-ullah and Mr. Justice 
Baehh'pal Singh 

G-ANESHI LAL and othbhs (Plaintiffs) ANWAE 
, KHAN MAHBOOB CO. (Defendant)* 

Specific Relief Act (I of 1877), section 42 — Suit for a negative 
declaration — Declaration that defendant is not entitled to 
restrain plaintiff from using a particular trade mark, 
although plaintiff does not claim it as his property — “Bight 
to property” — Suit brought as counterblast to criminal 
charge by defendant of using false trade mark — Declaratory 
relief discretionary. 

The defen dan't brought a criminal charge, under sections 
482 .and 486 of the Indian Penal Code, against the plaintiffs 
of haring" counterfeited and used his trade fnark on biris 
(cigarettes) manufactured and sold by them. Thereupon the 
plaintiffs brought a suit for a declaration that they were 
entitled to use that particular mark and the defendant had 
no right to restrain them from doing so. The plaintiffs’ case 
was that neither they, nor the defendant, nor any one else 
had an eyclusive right to the use of that mark^ and the 
defendant’s case was that it was his exclusive trade mark. 
The question was whether such a suit was maintainable and 
whether such a relief should be granted. 

Per I^chhpal Singh, J. — ^As no exclusive right of property 
was claimed by the plaintiffs in the particular mark, the 
defendant had not infringed any “property right’’ of the 
plaintiffs and the negative declaration sought by the pTaint’ffs 
should, in the exercise of the discretion of the court dealing 
with declaratory suits, be refused. Moreover, the result of 
entertaining a suit of this description, filed on the heels of 
the cnmmal charge brought against the plaintiffs, would be 
to render the provisions of the Indian Penal Code nugatory 
an prwent the owners of trade marks from seeking relief 
in any but a cml court, although they have a choice of two 

remedies open Ijo thein. 


Subordinate nf ^ decree of S. ll^'awab Hasan, 

d 3 j 3 ree of Yudhi^fna the 30fch of July, 1931, reversing a 

March, 1931. Grahlaut, Munsif of Aligarh, dated the 7th of 
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Per Niamat-ullah, J.— Ordinaxily there can be no objection 
to a plaintiff seeking a declaration which negatives the defend- GANEsarLAi* 
ant’s right and in so doing affirms some right claimed by 
the plaintiff; a cloud is removed from the plaintiff’s owm Khak 
title when the defendant’s alleged right is negatived. The 
position is not materially different where the right claimed 
by the defendant adversely affects the plaintiff’s position in 
common with that of others similarly situated. Where the 
effect of negativing a right claimed by the defendant is to 
directly or indirectly affirm a right claimed by the plaintiff in 
common wdth others, a suit for a declaration that the defendant 
does not possess such right is maintainable. 

iSTot only is the monopoly enjoyed by the proprietor of a 
trade mark a “right to property’’, but the liberty to use a 
particular trade mark is equally a “right to property”. 

Plaving regard to the circumstances that the object of the 
suit was to stay or to influence the decision of the criminal 
case, that the suit was not a representative one framed under 
order J, rule 8 of the Civil Procedure Code, and that the 
criminal case having ended in an acquittal no immediate 
necessity existed for the relief sought, tlie declaration should, 
in the exercise of discretion, be refused. 

Mr. P. L. Bc&nerji, for the appellants. 

Dr. K. IV. Katju, Messrs. S.K. Dar, Mukhtar Ahmad 
and Abdul Khalik, for the respondents. 

Eachhpal Singh, J. : — This is a second appeal by 
the plaintiffs appellants arising out of a suit for a declara- 
tion to the effect that the plaintiffs are entitled to use 
“Chand Tara” mark on biris (cigarettes) manufactured 
by them and the defendant was not entitled to refrain 
them from using this trade mark. They also claimed to 
recover Es.200 as damages. The suit was decreed by 
the first court. The defendant preferred an appeal to 
the court of the Subordinate Judge. He allowed the 
appeal and dismissed the suit of the plaintiffs. The 
plaintiffs have come up to this Court in second appeal. 

The plaintiffs carry on the business of manufacturing 
bins at Sihora in the Jubbulpur district. They have an 
agency in Aligarh district for the sale of these biris ^ 
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Their 'biri packets bear the trade mark of “Chand Tara”, 

that is, crescent and star. The lower appellate court has 
V. found that the firm of the plaintiffs started their business 
some time in 1927 and since then they have been using 
the abovementioned trade mark. The defendant has 
also been manufacturing hiris at Jubbulpur since at 
BMhhpai least 1919. Their packets also bear the trade mark of 
Singh, J. The learned Subordinate Judge has also 

found it established that there are in the market at least 
one dozen brands of hiris bearing “Chand Tara” trade 
mark. 

The defendant claimed to be exclusively entitled to 
use the aforesaid trade mark and lodged a complaint 
against the plaintiffs in the court of the City Magistrate 
of I/ucknow under sections 482 and 486 of the Indian 
Penal Code for infringing their trade mark. Thereupon, 
the plaintiffs instituted the present suit for declaration 
and damages against the defendant. 

The principal question for our consideration is whether 
the plaintiffs are entitled to the declaration claimed bj’ 
them in these terms; “The court may be pleased to 
declare that the plaintiffs have got the right to use the 
trade mark and design ‘A’ and that the defendants have 
no right to restrain the plaintiffs using the same.” I am 
of opinion that the court should not grant, in the exercise 
of its discretion, the declaration prayed for. Section 42 
of the Specific Belief Act provides that any person 
entitled to any legal character, or to any right as to any 
property, may institute a suit against any person denying 
or interested to deny his title to such character or right. 
Now, what do the plaintiffs ask? They ask that the 
court should declare that they have the right to the use 
of the trade mark of “Chand Tara”. In the plaint 
there is no suggestion, and no such case has been made 
out, that the right to the use of the aforesaid trade mark 
is the “exclusive right of property” which they have 
acquired to the exclusion of every one else. The 
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plaintiffs say that they use the trade mark of “Chaiid 
Tara” on their hiri packets. They are entitled to use G-weshi Lai 
this trade mark so long as they do not infringe the akwab 
rights of others. There is no necessity for them to get maS '^ nr. 
a declaration that they have the right to the use of any 
Tjarticular trade mark. In India, under the law as it 

, Rachhpal 

■stands now, every one has the right to use any kind of singh,j. 
trade mark he likes, so long as he does not infringe the 
right of others already acquired. The second prayer of 
the plaintiffs is that it be declared that the defendants 
have no right to restrain them from using the above- 
mentioned trade mark. This implies that the defendant 
has no right to the trade mark which would be infringed 
by the plaintiffs using the same. In my opinion, a 
declaration of this kind should not be granted. In a 
Burma case in which the facts were very similar to the 
one before this Court, Mohammed Abdul Kader v. Finlay 
Fleming and Go. (1), Chari, J., made the following 
observations, with which I entirely agree': ‘Tt is foi 
the person whose trade mark is infringed to complain of 
the infringement. Such a person has two remedies open, 
to him. Ke can file a complaint in a criminal court, or 
he can get an injunction from a civil court. He may 
choose the former remedy as being the more expeditious. 

'Whatever his reasons may be, the choice is entirely his, 
and it is not for the person who is alleged to have infringed 
on his rights to dictate to the owner or proprietor of the 
trade mark what remedy he shall seek. In the case of a 
private prosecution in which a civil or quasi civil right 
is involved, a Magistrate, naturally and properly, is bound 
to stay his hands till a civil suit in which the same right 
is in question is adjudicated upon. The judgment of 
the civil court, whether binding or not, can always be 
tendered in evidence in the criminal case. The result of 
•entertaining a suit of this description in which an 
extraordinary negative declaration is sought will be to 
render the provisions of the Indian Penal Code nugatory 

(1) (1928) I.L.R., 6Rang.,291(296). 


706 


THE INDIAN LAW KEPORTS 


[VOL. V7. 


1933 


and prevent the owners of the trade marks from seekincx 
- . „ . _ . . _ ; 


Eachhpal 

J. 


Gaubshi Lai. relief in any but a civil court. When the aggrieved party 
Anwar files a Complaint before a Magistrate, his opponent, by 
Mahboob Co. the simple expedient of a declaratory suit and at the 
trifling expense of ten rupees, can drag him out of the 
criminal court to the civil court.” These remarks are 
applicable to the case before us. In suits brought to obtain 
declarations under section 42 of the Specific Belief Act it 
is discretionary with the court to grant or refuse the relief 
and in every case the court will consider whether the 
relief should be granted having regard to the cir- 
cumstances of each case. In the present case the 
plaintiffs ask for a sort of a negative declaration. It is 
not their case that they have an exclusive right to the 
use of the trade mark in question and that the defendants 
have infringed that “property right” of theirs. As no 
right of the plaintiffs has been infringed by the 
defendants, the plaintiffs should not have the declaration 
claimed by them. It should be distinctly understood 
that T express no opinion on the rights of the parties as 
regards the use of the trade mark in question. 

The plaintiffs also claimed to recover Bs.200 as 
damages. In my opinion, the claim for damages was 
entirely misconceived. The defendants lodged a complaint 
against the plaintiffs under sections 482 and 486 of the 
Indian Penal Code for infringing their exclusive trade 
mark. In connection with that complaint a sub- 
inspector visited the plaintiffs’ premises at Aligarh and 
seized 20 labels containing the “Chand Tara” emblem. 
In my opinion, this does not give any right to the 
plaintiffs to recover damages from the defendants. The 
sub-inspector simply carried out the orders of the court 
and it is difficult to see how any damages can be claimed 
from the defendants. 

For the reasons given above I dismiss the appeal with 
costs of the defendants in all the three, courts. 

ITiam.at-ijlDah, J . : — I agree with the conclusions 
arrived at by my learned brother, namely, that the court 
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should not, in the exercise of its discretion, grant the 
declaratory relief claimed by the plaintiffs. I desire, 
however, to make it clear that it is in the peculiar circum- 
stances of this case that I concur in the view that the 
declaratory relief should be withheld. 

My learned brother has detailed the circumstances in 
which the plaintiffs instituted this declaratory suit. It 
is clear that their object was to influence the decision of 
the criminal case brought against them by the defendant. 
It is equally clear that, according to the plaintiffs, no 
one has any right to the use of the trade mark in question 
but that the defendant claims an exclusive right to use 
it. In other words, the defendant denies the right of the 
plaintiffs and every one else to use that trade mark. It 
is common ground that, besides the plaintiffs, there are 
others who are actually infringing the defendant’s alleged 
right to use the trade mark to the exclusion of every one; 
else. In the state of the pleadings arising from the 
necessities of a case framed as this one is, the plaintiffs 
are inviting the defendant to establish in the civil court 
the right which he (the defendant) claims, and after 
merely filing the plaint and ’thereby challenging the 
defendant’s right they adopt a defensive role. Cases 
sometimes arise in which the plaintiff does not so much 
desire to establish a positive right in himself but calls 
upon the defendant to establish the right set up by him 
which, if assumed to exist, ivould affect the plaintiff’s 
right. Ordinarily there can be no objection to a plaintiff 
seeking a declaration which negatives the defendant’s 
right and in so doing affirms some right claimed by the 
plaintiff. Suits for a declaration that the defendant is 
not the adopted son of another whose heir , in the absence 
of adoption, the plaintiff admittedly is, or that the 
defendant is not the owner of the land of which the 
plaintiff is a tenant, are familiar instances of negative 
declarations which a court may well grant. In such 
cases a cloud is removed from the plaintiff’s owm title 
when the defendant’s alleged right is negatived. 


1933 

Ganeshi 

Lal 

V. 

Anwab 

Khan 

Mahboob Co^ 


Nimnat- 

ullah,J. 



708 


THE INDIAN LAW EEPOBTS 



1933 


Niainat- 
vXlah, J, 




any 


[vol.lv 

The position is not, in my opinion, materially different 
where the right claimed by the defendant adversely affects 
the plaintiff’s position in common with that of others 
Khan similarly situated. I see no reason why, if it is 
Co- otherwise maintainable, a suit for a declaration that the 
defendant does not possess the right which he asserts 
cannot lie. Where the effect of negativing a right 
claimed by the defendant is to directly or indirectly 
affirm a right claimed by the plaintiff in common with 
others, a suit for a declaration that the defendant does 
not possess such right is, in my opinion, maintainable. 
However the relief may be worded, the test is always the 
same, namely, whether the right claimed by the defendant 
implies a denial of the plaintiff’s “right as to 
property’’ or to some legal character. 

If the defendant has the monopoly of the use of the 
trade mark in question, the plaintiff or any one else 
oaimot use it for advertising his own goods by adopting 
the same trade mark. Indeed, in that case, using such 
a trade, mark may -cimount to an offence. Where goods 
bearing a certain trade mark find a better market than 
otherwise, the right to use it is a profitable right. There 
can be no doubt that the monopoly enjoyed by the pro- 
prietor of a trade mark is “right to property’’ in view of 
the gain which accrues from the use of it. The liherty 
to use the same trade mark is equally a “right to 
property’’ for the same reason, namely that its use results 
in gain, the goods finding better market, and therefore 
more profit, though not to the same extent as in the case 
■of a person having an exclusive right to use it. Cases are 
easily conceivable in which no one has the monopoly of 
using a particular trade mark, for instance, where the 
original proprietor has abandoned his exclusive right to 
use it. If, therefore, the defendant claims, falsely 
■according to the plaintiff, an exclusive right to use a 
certain trade mark, to the detriment of the plaintiff in 
•common with others, who may be inclined to use it and 
make some profit through it, even though it may be only 
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for a short time, the plaintiff is adversely affected- 

Sooner or later the customers are 1 lively to discover Oaneshi Lal 
that the trade mark affords no guarantee as regards ai^-ab 
a particular make. A person may in good faith believe maSiob Co. 
that he is at liberty to use a certain trade mark and 
vet does not vpish to run the risk of facing a criminal 

^ , IT Niamat- 

trial With all the inconvenience and expense involved viiah.j. 
in it- Before embarking on any extensive use of 
the trade mark in question, which may entail expendi- 
ture, he may have the defendant’s pretended right 
examined in a court of law v?ith a view to ascertaining 
his own position. The court may, if the ends of justice 
so require, make a declaration whether the defendant has 
the right claimed by him, which carries with it an 
implication for or against tbo plaintiff’s liberty to use 
the same trade mark. At the same time, the relief of 
-declaration being in the discretion of the court, it may, 
in certain, circumstances, refuse to grant it, even though 
it may be assumed that the defendaht has no right. The 
-suit may be dismissed on presentation of the plaint or 
after contest. It is, however, of importance to 
distinguish between a case which is not maintainable at 
all and one in which the court should not , in the exercise 
-of its discretion, grant the relief prayed for by the 
plaintiff. 

For the reasons discussed above, I ,am unable to 
subscribe to the broad view expressed by Chari, J., in 
Mohammed Abdul Kader v. Fvnlay Fleming and Co. (1), 
that such' a suit is not maintainable at fdl. But I am. 
in agreement with him and with my learned brother that, 
in the circumstances like those of this case, the court 
■should not grant the relief claimed by the plaintiffs. 

It was alleged in the plaint that the defendant had no 
exclusive right to use “Chand Tara” as his trade mark, 
but that he claimed to have it and was prosecuting the 
plaintiffs for an offence under sections 482 and 486 of the 
Indian Penal Code. The date on which the plaintiffs’ 

( 1) (1928) LL.B., 6 Rang., 291. 
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cause of action accrued was given in the plain t as the date 

Uanb^Lal on which the defendant filed his complaint in the criminal 
court. The object obviously was to have the criminal 
Mahboob G o. proceedings stayed pending the civil suit. This object 
was not, however, attained. The criminal case ended 
N-iamat- coiiviction before the trying Magistrate but in acquittal 
umh,.i. on revision before the Chief Court of Lucknow. It is 
common ground that the trade mark in dispute is being 
used by several other persons besides the parties to this 
case. Thte defendant is claiming a right against every 
one else. The plaintiffs’ suir is not one framed under 
order I, rule 8, of the Civil Procedure Code. Any 
judgment on the merits of the case will bind only the 
parties to this case, though the defendant will have to 
establish his right whether his adversaries are onlv thte 


plaintiffs or all those interested in the controversy. ' The 
immediate necessity which led the plaintiff's to institute 
the suit no longer exists. It is fair to leave the defendant 
to choose his own time and convenience for establishing 
his alleged right. He should have the liberty to implead 
as many persons in the suit as, according to him, deny 
or are interested in denying his alleged right. In all 
these circumstances, I concur with my learned brother in 
holding that thfe declaratory relief claimed by the 
plaintiffs should be refused, regardless of the merits of 
the -case. 
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Before Justice Sir Lai Gopal Mukerji and Mr, Justice Young 

PANNA (Plaintiff) v, EAM SAEAN and another 

(Defendants)"^ . . ■ 

Easements Act (V of 1882), sections 28, 33, 35 and 43— 
Prescriptive right to light — Measure of right — Substan- 
tial interference — Easement of discharging rain water — 
Material increase of burden caused by change in the domi- 
nant heritage — Easement extinguished. 

Where the plaintiff established a right of easement of dis- 
•eharging rain water from the eaves of her kachcha house vuth 
a gabled roof so that half the water fell on the defendant’s 
land which adjoined the house on one side, bu't later she 
<ihanged the kachcha house into a pucca house with a fiat 
roof discharging the entire rain -water through a single spout 
on the defendant’s land, it was held that there being a 
complete change in the character of the easement, the burden 
whereof had been materially increased, the easement -was extin- 
guished. 

Held, also, that a plaintiff is not entitled to a mandatory 
injunction for demolishing the defendant’s w^all blocking the 
passage of light to one of several windows of a room in the 
second storey of the plaintiff’s house unless the plaintiff proves 
that the disturbance of the right of easement of receiving light 
has caused substantial damage within the meaning of sec- 
tion 33, explanation II, of the Easements Act. Section 28 of 
the Act should be read together with sections 33 and 35; and 
any interference with the extent of the prescriptive right, as 
mentioned in section 28(c), will not give a right of action 
either for damages or for a mandatory injunction unless the 
fiegree of interference is such as to come within explanation 
II of section 33. 

Mr. V. D. Bhargava, for the appellant. 

Messrs. 5. N. Verma, S. K. Mukerji^ and Prem Ghana 
Kapilan, for the respondents. 

Mukerji and Young, JJ. : — This is a second appeal 
from the decision of /the learned Subordinate Judge of 
{jhazipur. 

The action was for a mandatory injunction directing 
the defendant to remove a wall that he had built, on the 


Second Appeal No. 399 of 1930, from a decree of Krishna Das, Sub- 
ordinate J udgd of Ghazipur, oon&ining a decree of Muhammad Zamir- 
ullin, Munsif of Ghazipur, dated the 27th of lllay, 1929. 
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ground that it interfered with existing easements belong- 
Panha ing to the plaintiff. There were two houses, the plaintiff’s, 
RamSaiuk to the north, and the defendant’s, to the south. Originally 
the plaintiff had a kachcha house with a gabled roof, and 
she discharged water from her roof both to the north and 
to the south. Tor this easement, that is, an easement to 
discharge half her water to the south, she had acquired a 
prescriptive right. Some 15 years ago, however, tbe 
plaintiff changed her kachcha house into a pucca house 
and instead of the gabled roof she erected a flat roof on 
her house. In the new roof there was now only 
one hole Avbich discharged all the water from the roof 
towards the south. 

The plaintiff also claimed an easement for the light to 
her room on the second storey of her house. The position 
as regards this second storey is somewhat obscure. The 
learned Judge does not come to a definite decision whether 
an easement h'as been acquired for the light to this 
second storey or not. There is no finding whether the 
second storey has been built for the requisite period of 
twenty years or not. It is unnecessary, however, for onr 
purpose to send the case back for a decision on this point, 
as it is possible to decide this question on a point of law. 

Taking the second easement first, the plaintiff claims 
that she is entitled — assuming that she has proved the 
right— to the same quantity of light which she has always 
had in the room on the second floor. There were apparently 
two windows to the north, one to the east and one to the 
south, that is, one facing the defendant’s land. The 
defendant has built his house right up against the house 
of the plaintiff so that the whole of the light of the 
window facing south has been obliterated. The learned 
Munsif finds in accordance with section 33, explanation 
II, of the Easements Act that there is no material inter- 
ference with the physical comfort of the plaintiff and that 
she is not prevented from carrying on her accustomei 
business on the second floor by the erection of the defen- 
dant’s house and the blocking up of the window. The 
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learned Judge in the lower appellate court comes to the 

same conclusion, and upon this finding and the view 
taken on sections 33 and 35 of the Easements Act, dis- 
missed the suit with regard to this easement. The 
appellant contends, however, that section 28(c) of the 
Easements Act gives her an absolute prescriptive right to 
the same quantity of light and air thi’ough the window 
which she has always had. If section 28 remained by 
itself, this view'- of the law would undoubtedly be right. 

We have, however, to read sections 28, 33 and 35 
together. Section 33 clearly enacts that a suit for 
compensation for the disturbance of an easement only 
lies provided that the disturbance of an easement has 
actually caused substantial damage to the plaintiff. 
Explanation II takes this matter further and defines what 
is substantial damage and says that substantial damage 
is that damage which “interferes materially with the 
physical comfort of the plaintiff or prevents him from 
carrying on his accustomed business in the dominant 
heritage as beneficially as he had done previous to 
instituting the suit.” Section 35 enacts that “an 
injunction may be granted to restrain the disturbance of 
an easement (a) if the easement is actually disturbed, — 
when compensation for such disturbance might be 
recovered under this chapter.” 

It is clear, therefore, in our opinion, that damages 
may only be recovered if there has been substantial 
interference as described in explanation IT, and that an 
injunction can only be granted when compensation might 
be allowed under section 33, explanation II, that is, that 
both in the case of an action for damages or for an injunc- 
tion simpliciter , it is necessarj'’ for the plaintiff to show 
conclusively that there has been substantial interference 
with her physical comfort, etc. 

This view of the case has been supported in Lachhnii 
Narain v. Ram Bharosey (1) and GajadJiar v. Kishori 
Lai (2). The latter is a Bench decision. There is one 

(1) A.I.E., 1926 AB., 764. (2) (1915) 13 A.L.T., 385. 
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. case in Kiinni Lai v. Kundan Bihi (1), where a s ing le 
paioia -Judge decided the case on the view that section 28 alone 
EamS-^eait was enough and that a plaintiff had an absolute right, 
quite apart from damage, to an injunction. In that 
case, how’ever, we note that sections 33 and 36 of the 
Basements Act were not discussed. We may further note 
that the English law on this is substantially the same, 
and has been considered in Colls v. Home and Colonial 
Stores ('2) and Jolly v. Kine (3) and also in Paul v. 
Rohson (4), the last decision being a decision of the 
Privy Council, the English Law being applied to 
Calcutta. 

With regard to the claim in respect of the other ease- 
ment, namely, the right to discharge water, the learned 
Judge in the court below has come to a correct decision. 
The whole nature of the easement, by the alteration of 
the gabled roof to a pucca flat roof, has been completely 
changed. Eormerly there w^as a right to sprinkle water 
the whole length of the eaves on one side of the house. 
The right to that easement was established. Now the 
water of the whole roof is discharged through one hole on 
to the defendant’s land. A change of this character com- 
pletely destroys the original easement, and it cannot be 
said that there is any prescriptive right for the new 
condition of affairs and that the burden has not been 
increased substantially. The claim, therefore, on this 
head must also be dismissed. 

The appeal on both points having failed, is dismissed 
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REVISIONAL CRIMINAL 


Before Mr, Justice Thom and Mr. Justice Bennet 
EMPEEOE 7 ;. ABDUL QAYUM^ 

Criminal Procedure Code, sections 369, 430 — High .Court 

Rules, chapter I, rule l(:xmi)(d) — Revision for enhancement 

filed after dismissal of appeal by High Court — Revision 

entertainabie^Jurisdiction. * .... 

An application for the enhancement of sentence was made 
on behalf .of the Local Government after the dismissal of a 
jail appeal by a single Judge of the High Court. The sentence 
which had been passed was illegal, as it was less than the 
minimum sentence directed by the Indian Penal Code to be 
passed for the offence committed. The question was whether, 
after the appellate powers had already been exercised on the 
jail appeal, it was open to the High’ (3onrt to consider the 
enhancement of the sentence in revision. 

Held, that in accordance with the exception provided for 
by section 430 of the Criminal Procedure Code the High 
Court could exercise the power of enhancement, notwith- 
standing the fact that the jail appeal had been decided, and 
tha't in exercising the power of enhancement the Court was 
not in any way violating the provisions of section 369 of the 
Criminal Procedure Code, because the provisions of section 369 
must be read subject to the provisions of section 430. 

Further, according to rule l(:xvii)(d), chapter I of the 
High Court Eules the powers of enhancement under chapter 
XXXII of the Criminal Procedure Code could be exercised by 
a Bench alone and that jurisdiction could not be exercised by 
the single Judge who decided the jail appeal. It was accord- 
ingly open to the Bench to exercise the powers of- enhancement 
vested in the Court. 

The Government Advocate (Mr. Mtihammad I s^nail), 
for the Crown. 

Mr. K: N. Laghate, for the opposite party. “ - 

Thom and Bennet, JJ. This is an application "by 
the Local Government for the enhancement of sentences 

*Criininal Revision No. 715 of 1932, by the Local Government from an. 
order of S, M. Ali Muhammad, Additional Sessions Judge of Etawah, 
dat^d tbe 21st of July, 1932. . . 
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of three years passed under sections 392 and 307 of the 
Indian Penal Code concurrently by the learned Sessions 
and Subordinate Judge of Etawah on one Abdul Qayxun. 
It is clear in the first place that the sentence is illegal as 
it is contrary to the provisions of section 397 of the 
Indian Penal Code. That section lays down that “If, at 
the tune ot committing robbery or dacoity, the offender 
.... attempts to cause death .... to any person, 
the imprisonment with which such offender shall be 
punished shall not be less than seven years.” In the 
present case it was found by the learned Sessions Judge 
that the accused had caught a small girl in the streets of 
Etawah at night and forcibly carried her to a well and 
took off her nose-ring of gold and her silver jhanjhan 
and her dhoti with a border coloured pink and he threw 
the small girl into a well and ran away. The girl is aged 
9 or 10 years and she remained in this well all night, 
supporting herself in the water on a pile of bricks which 
had fallen into the well and also by clinging to the places 
where the wall of the well had broken down. In the 
morning people took her out of the well and she made a 


report that she was robbed, that she knew the appearance 
of the man who robbed her, that he was a Muhammadan 
and that he lived in a house in front of which a horse was 
tethered and that she could point out the house. The 
sub-inspector asked her to point out the house and she 
pointed out the house of the accused. This occurrence 
took place on the night of the 21st-22nd of October, 
1930, and it was not till a year later, on the 3rd of 
October, 1931, that the accused came to give himself up. 
He made an attempt at an alibi which failed. 

Certain points have arisen in this case. There was 
a jail appeal made by the accused to this Court and that 
jail appeal was dismissed by one of the members of this 
Bench on the 4th of August, 1932. Under the rules of 
this Court the seal should not be affixed until the period 
of sixty days for filing an appeal through counsel had 
passed. The seal was not affixed until that period had 
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expired from the order of the Sessions Judge which was 
dated the 21st of July, 1932. The letter to the empeboe 
A dditional Sessions Judge stating that the appeal is dis- abdtcl 
missed is dated the 5th of October, 1932. Previous to 
that, on the 4th of October, 1932, the present application 
for enhancement was filed by the learned Government 
x\dvocate. The point which has been argued before us 
is that, according to the learned counsel for the accused, 
as the appellate powers of this Court have already been 
exercised on the jail appeal, therefore it is not open to 
this Court to consider the enhancement of the sentence 
on revision. No direct authority was shown for this 
proposition. The contrary has been held in Emperor v. 

Jorahhai Kisabhai (1). In that case an appeal by a 
convicted person to the Bombay High Court was dis- 
missed and the conviction was confirmed and on an 
oral application made immediately afterwards by the 
Government Pleader the Appellate Bench issued a notice 
to the accused to show cause why his sentence should 
not be enhanced. An objection was taken on behalf of 
the accused that enhancement would amount to review- 
ing or revising the judgment already delivered and that 
at least the accused had under section 439(6) of the 
Code of Criminal Procedure a right to have Ms appeal 
reheard on the merits in regard to his co eviction. The 
court held that the accused had no right to have his 
appeal reheard on the merits and that section 439(6) 
would not apply to the case and the court further held 
that the exercise of the powers of enhancement did not 
amount to reviewing or revising the judgment already 
delivered. Eeference was made to Emperor v. Kale (2), 
but in that case it was merely held that this Court had 
no power to revise an order of this Court upholding a 
conviction on appeal, the application in revision being 
directed to the reversal of that finding and asking this 
Court to hold that the conviction was incorrect. 


(1) <1926) I.L.B., 50 Bom., 783. (2) (1922) I.L.B., 45 All., 143. 
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Learned counsel argued that section 369 of the Code 
Ei&eeoe' of Criminal Procedure would apply to the present case 
abp“to and would prevent the exercise of powers of enhance- 
ment. That section provides that a court shall not alter 
its judgment or review the same, except for a clerical 
error, when the judgment has been signed. It is argued 
that the judgment of the learned single Judge of this 
Court fixed the sentence at three years’ rigorous 
imprisonment and that the enhancement of that sentence 
in this Court would be a review or alteration of that 
judgment. We do not consider that this is correct and 
our reason for so considering is that section 430 of the 
Code of Criminal Procedure provides that “Judgments 
and orders passed by an appellate court upon appeal sha,]! 
be final, except in the cases provided for in section 417 
and chapter XXXII.” Learned counsel argued that 
this would not cover the present case because he said 
that the exception would not apply to the exercise of the 
powers of enhancement in the present case. We 
consider that the exception does cover the power of 
enhancement. In exercising the power of enhancement 
we consider that we are not in any way violating the 
provisions of section 369, because the provisions of 
section 3‘69 must be read subject to the provisions of 
section 430. In the present case it is also clear that 
chapter XXXII dealing with the powers of enhance- 
ment refers to a jurisdiction which could not have been 
exercised by the learned single Judge. Under the rules 
of this Court, chapter I, rule 1 (xvii)(d), a single Judge 
cannot exercise the jurisdiction of enhancement and 
that jurisdiction can only be exercised by a Bench 
of this Court; Accordingly, the order of the learned 
single Judge disposing of the jail appeal cannot be taken 
to have been an exercise of the jurisdiction of this Court 
under chapter XXXIT so far as the power of enhance- 
ment is concerned. W% therefore consider that it is 
open to this Bench to exercise the powers of enhanee- 
• ment vested in this Court. The law clearly provides 
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in section 397 of the Indian Penal Code that the sentence 
passed on the accused person who has been found guilty 
of attempting to cause death at the time of committing- 
robbery cannot be less than seven years. 

Accordingly we accept this application in revision. 
We sentence the accused Abdul Qayum to seven years’ 
rigorous imprisonment concurrently under sections 392 
and 307 of the Indian Penal Code. It was urged that 
no charge was made under section 397 of the Indian 
Penal Code, but it is not necessary that that section 
should appear on the charge sheet, as it is not a sub- 
stantive offence. 


EEVISIONAL CIYIL 


Before Mr. Justice Niamat-uUah and Mr. Justice 
Rachhpal Singh 

PAESHOTAM LAL JAITLY (Defend.^lNt) v. HENLEY’S 
TELEGEAPH WOEKS (Plaintiff)* 

Civil Procedure Code, order XXX, rules 1, 6 — Suit against a 
firm — Partner signing vakalatnama on behalf of firm — 
Written statement filed on behalf of firm — Sufficient to 
constitute appearance and contest by the partner — Civil 
Procedure Code, section 115 — “Case decided" — Order 
debarring the partner from taking part in defending the 
suit. 

Tn a suit brought against a firm a written statement was 
field on behalf of the firm by K, a . partner, and a vakala't- 
nama appointing advocates on behalf of. the firm was 
signed by J, another partner. At a later stage of the suit 
J instructed another advocate to file an application on his 
behalf that J had not been impleaded in the suit, which 
was consequently defective and liable to dismissal. This 
application was dismissed by the com-t. The question was 
then raised whether J was entitled to take part in and 
conduct the defence of the suit, and the court passed an 
order that as J had not put in a -written statement and con- 
tested the suit he could not now be entitled to taie part in 

"^Cxvil Revision No. 38 of 1933, 
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1933 the defence by cross-examining the plaintiff’s witnesses or 
Pabshotah producing defence witnesses. In revision from this order 
Lal Jaitly it was held — 

V. 

TELEGafra regard to the provisions of rule 1(2) and rule 6 of 

Womra^^ order XXX of the Civil Procedure Code, the written state- 
ment signed and filed by one partner, K, should be con- 
sidered to be the written statement of the firm, i.e. of all 
the partners constituting it, and J should, therefore, be con- 
sidered to have contested the suit. Also, J had signed the 
vakalatnama of the advocates who appeared on behalf of 
the firm ; and, at any rate, the authority conferred by him 
was effective so far as he was concerned, and J had, there- 
fore, entered his appearance through counsel. Accordingly, 
J was entitled to take part in and conduct the defence of 
the suit. 

The order debarring J from taking part in the conduct of 
the defence amounted to a “case decided’’ within the mean- 
ing of section 115 of the Civil Procedure Code, and in 
passing the order -the lower court had acted illegally in the 
exercise of its jurisdiction, therefore a revision lay under 
section 115. 

Dr. N. P. Asthana, tov the applicant. 

Mr. If. L. Kapoor, for the opposite party. 

Niamat-ullah and Eachhpal Singh, JJ. : — This is 
an application for revision directed against an order 
passed by the learned Additional Subordinate Judge of 
Allahabad in a regular suit pending before him. One 
of the questions arising in the case is whether the order 
is only an interlocutory order wdiich cannot be questioned 
in revision, or whether it amounts to h “case decided” 
within the meaning of section 115 of the Code of Civil 
Procedure. It is only if the aforesaid order can be con- 
sidered to amount to a “decision” of a “case” that the 
merits of the order fall to be considered. 

It appears that the plaintiff. W. T. Henley Telegraph 
Works, Limited, sued for recovery of a certain sum of 
money and impleaded the Grorakhpur Electric Supply 
Company, Limited, as defendant No. 1 , and “P. L. 
Jaitly and Company” as defendant No. 2. The suit 
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was contested by both the defendants, who filed separate 

written statements. The one filed on behalf of defendant paeshotam 
N o. 2 was signed by Keshri Narain, who is one of the ^ 'v. 
partners of the firm P. L. Jaitly and Company. It is 
not quite clear as to who are the members of the firm 
P. L. Jaitly and Company; but it is no longer in dispute 
that Keshii Narain and Pandit Parshotam Lai Jaitly 
are two of the partners. The words “and Company”, 
forming part of the description of defendant No. 2, is a 
misnomer. It is not a company, registered or otherwise. 

It is only a firm, of which at least Keshri Narain and 
P. L. Jaitly ai'e members. It is also necessary to 
mention that defendant No. 2, that is, P. L. Jaitly and 
Company, represented defendant No. 1, namely, Grorakh- 
pur Electric Supply Company, Limited, as its Managing 
Agents. The written statements, filed on behalf of 
both the sets of tie defendants, had, therefore, a common 
source, namely, P. L. Jaitly and Company. Messrs. 

Ladli Prasad and Eadha Charan, advocates, were 
retained for defendant No. 1 hy Parshotam Lai Jaitly, 
who signed a vakalatnama in their favour. Messrs. 

Kampta Prasad Lacker and Vidhya Dhar were retained 
on behalf of defendant No. 2, and a vakalatnama in 
their favour was executed by Parshotam Lai Jaitly. The 
case proceeded to trial for a considerable length of time. 

On the 10th of January, 1933, Mr. Eamnama Prasad, 
acting under instructions from Parshotam Lai Jaitly, 
presented an application that 'the latter had not been 
impleaded in the suit, which was consequently defective 
and liable to dismissal. It was prayed that the suit be 
dismissed on that ground. The learned Judge dismissed 
this application for certain reasons, which it is not 
necessary to mention. That order became final and has 
not oeen questioned in revision before us. Immediately 
after that order was passed, Mr. Eamnama Prasad, again 
professing to act on behalf of Parshotam Lai Jaitly, 
presented an application, which referred to the court’s 
recent order of the 10th of January, 1933, and prayed 



722 


THE INDIAN LAW REPORTS 


[vOL. LY 




II 

it i'll 

ilil 

:i : : 

S ^ '51 

rl : ; . 

if IJf 

s|i 1 mm. 
pi 


111 

i 


“that this court be pleased to decide whether the peti- 
pabshot^ tioner can as a proprietor of defendant No. 2 go on with 
V. ^ the case or not.” This application was disposed of by 
t^^S^h an order of the same date, which is in question in revision 
WoEEs before us. 

Tt^e application dated the 11th of January, 1933, 
asked for the decision of a question which, so far as the 
proceedings preceding that application show, had never 
arisen. The order of the court, however, shows that 
Parshotam Lai Jaitly’s misgivings regarding his right 
to take part in the conduct of the suit were not altogether 
unfounded. The learned Judge passed an order which 
negatives that right. The material portion of that order 
. is as follow^s : “You had a right to put in a written state- 
ment or contest, if you desire and at the proper time. 
If you want now to go on witli the suit, you must ask 
to be allowed to defend or put in a contest and contest 
the suit, but you cannot he allowed to come in at any 
moment and say as you also are a member or the pro- 
prietor you can be allowed to cross-examine the plaintiff’s 
witnesses or produce evidence on your own beh alf without 
having actually filed any contest or made appearance 
when you might or ought to have done so. So I cannot 
allow you now to cross-examine plaintiff’s witnesses or 
to produce evidence on your own behalf.” It seems to 
us that there was some confusion of thought in the minds 
of counsel appearing before the lower court on the 11th 
of January, 1933, and of the lower court itself. The 
position of a firm is materially different from that of a 
registered company when it sues or is sued. Order XXX 
of the Code of Civil Procedure makes it perfectly clear 
how far a firm, as distinguished from a registered 
company, can be represented by its individual partners. 
We Confine our remarks to cases in which a firm is sued, 
and refrain from taking any notice of those provisions 
of order XXX which relate to cases in which a firm i& 
plaintiff. It will appear from rule 6 that “Where 
persons' are sued as partners in the name of their firm. 
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they shall appear individually in their own names, hut 1033 
all subsequent proceedings shall, nevertheless, continue "paeshotam 
in the name of the firm.” It is clear that the defendant 
firm can put in its appearance in the manner provided 
by rule 6, that is, its individual members should put in works 
appearance but the description of the defendant must 
continue to be as before, that is, the name of the firm. 

Where some only of a large number of partners put in 
appearance, the fact will be duly recorded; and if 
appearance has not been put in by all the partners, the 
case will be one in which some only of the partners have- 
appeared and others have not. The suit being one in 
which the entire firm is sued, the liability of each partner 
is not several but a collective liability, unless any parti- 
cular partner is impleaded for some reason in his indivi - 
dual capacity, in which case he should figure as a party 
wholly apart from his capacity as a partner. Each of 
the partners who has entered appearance as such has 
precisely the same rights as regards the conduct of the 
case as one of several defendants having a common 
defence. The name of the firm is only a compendious 
description of the partners in reference to the common 
interest which they possess in a certain concern. When 
the firm is arrayed as a defendant, all the partners should 
be deemed to be in the array of the defendants in their 
capacity as partners. 

Order XXX, rule 1(2) of the Code of Civil Procedure 
provides that ‘‘Where persons sue or are sued as partners 
in the name of their firm, it shall, in the case of any 
pleading or other document required by or under this 
Code to be signed, verified or certified by the plaintiff 
or the defendant, suffice if such pleading or other docu- 
ment is signed, verified or certified by any one of such 
persons.” In this case the written statement signed 

by one of the partners, namely Keshri Narain, was filed. 

It should be considered to be the vTitten statement of the 
firm, that is, of all the partners constituting it. 

Parshotam Lai Jaitly should, therefore, be considered to 
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933 have contested the suit. Messrs. Kampta Prasad 

PiESHOTAM Eaoker and Vidhya Dhar, whose vakalatnama was 
^ signed by Parshotam Lai Jaitly, appeared on behalf of 
defendant No. 2. We do not consider it necessary to 
WoBKs decide whether Parshotam Lai Jaitly had the authority 
to empower the aforesaid advocates to appear for all the 
partners. At any rate, the authority conferred by him 
was effective so far as he was concerned. Similarly, 
Mr. Ramnama Prasad, whose vakalatnama was signed 
by Parshotam Lai Jaitly, could legally represent him 
in the proceedings. The court never ordered the pro- 
ceedings to be ex parte against the firm or any member 
thereof. It is thus clear that Parshotam Lai Jaitly, 
who is admittedly a member of the firm “P. L. Jaitly 
and Company”, entered appearance through his autho- 
rised counsel up to the date on which the order in 
question in this revision was passed. We think that 
the premises on which the learned Subordinate Judge 
based his conclusion are not well founded. Parshotam 
Lai Jaitly did contest the suit, and the learned Subordi- 
nate Judge’s assumption to the contrary is not correct. 
That he put in appearance as one of the partners of the 
firin is also undeniable. As a defendant in the case he 
was as much entitled to cross-examine the plaintiff’s 
witnesses and to produce evidence for defence as any 
other defendant. It is not necessary, for the purposes 
of this case, to decide whether the firm as a whole wilt 
be bound by what he does in conducting the case. It 
is, however, unquestionable that, in conducting the case, 
he is bound by the written statement filed on behalf of 
the firm, and his conduct of the Suit should not travel 
beyond it. 

Por the reasons discussed above, we are of opinion 
that the order passed by 'the lower court was not in 
accordance with law. 

The next question is whether the order is one which 
can he interfered with in revision. We are of opinioi; 
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that the lower court’s decision that the defendant is not i933 
entitled to take part in the conduct of the case amounts Pabshota^ 
to a “case decided” within the meaning of section 115 
of the Code of Civil Procedure. In depriving Parshotam 
Lai Jaitly of his right to cross-examine the plaintiff’s Wokes 
witnesses and to examine witnesses in defence the lower 
court acted illegally in the exercise of its jurisdiction. 

The result is that this application is allowed. The 
order of the lower court is sei aside and it is declared 
that Parshotam Lai Jaitly, as one of the partners of the 
firm P. L. Jaitly and Company, is entitled to cross- 
examine the plaintiff’s witnesses and to examine such 
witnesses on his behalf as he may be advised, provided ? 

there is no other circumstance in the case which dis- 
entitles him to these privileges. ■' 


PULL BENCH 


Before Sit Shah Muhammad Sulaiman, Chief Justice, Justice 
Sir Lai Gopal Mukerji, and Mr. Justice King 

EAM ADHAE and another (Plaintiffs) ®. SUDESEA 

(Defendant)* 25 

Hindu Law of Inheritance (Amendment) Act (II of 1929), sec- 
tion 2- — “Sister” does not include a half-sister. 

The word “sister” in section 2 of the Hindu Law of Inherit- 
ance (Amendment) Act, 1929, does not include a half-sister, 
either consanguine or uterine. 

Messrs. Ram Nama Prasad and Kanhaiya Lai, for 
the appellants. 

Mr. Shiva Prasad Sinha, lor the respondent. 

f Second Appeal ^sTo. 1517 of 1931, from a decree of Mathura Pr^ad, 

Additional Subordinate Judge of Benares, dated tlie 31^t of Augi^t, 1931, 
c )nfiiTning a decree of ^^arish Chandra Si^a, Additional Munsif of Benares, 

<3ated the 7th of May, lOiS l. ' 
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'Shlaiman, C. J., Mxjkeeji and King, JJ. ; — This 
is a reference to a Full Bench. The questions to be 
decided are, : 

(1) Does the word “sister” in section 2 of the 
Hindu Law of Inheritance (Amendment) Act 
(Act II of 1929) include a half-sister 1 

(2) If so, does it include both a half-sister by 
the same father and a half-sister by the same 
mother 1 

These are abstract questions of law, and we there- 
fore need not go into the facts of the case. 

The word “sister” in the English language 
ordinarily means a sister of the full blood. For 
authority see Murray’s English Dictionary, edition of 
1919. it says: “A female in relationship to^another 
person or persons having the same parents.” Then 
it notes in smaHer types: “Sometimes loosely used 
in the sense of half-sister, and in that of ^ 
law.” In the Concise Oxford Dictionary sister is 
stated to mean “daughter of same parents ^Iso 
sister-german) or (strictly half-sister) parent , ihis 
means that a sister must be the child of the same 
parents, but sometimes a half-sister is also called a 
sister. Chambers’s Dictionary also gives the same 
meaning to the word sister. Thus, in plain Englis 
language a sister would not include a half-sister. 

In the Indian Succession Act (Act XXXIX of 192b) , 
section 27 lays down that for purposes of succession 
under that Act there is no distinction between those 
urho are related to a person by tiie full blood and those 
who are related to him by the half blood. But tms 
section 27 does not apply to Hindus; see section A 
of the same Act. The fact that it was necessary to 
mention that there was no distinction for purposes oi 
the Indian Succession Act of 1925 between a person 
of the half blood and a person of the full blood goes o 
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show that, but for this enactment, there would be a 
distinction. 

This is by way of a general observation based on the 
language of the Act. 

If we look into the spirit of the Hindu law as 
interpreted in those parts of the country where the 
Mitakshara law prevails, we shall find that a relation 
of the full blood excludes a relation of the half blood. 
If we hold that “sister” in section 2 of Act II of 1929 
includes a half-sister, we shall be putting a sister and 
a half-sister in the same category. Further, we shall 
be introducing a “half-sister” between the words 
“sister” and “sister’s son”. Further, Act II of 
1929 is an enabling Act which introduces certain 
persons as heirs who had no such place according to 
the ordinary interpretation of the Mitakshara law. 
Unless we have a clear reason to believe that the legis- 
lature was introducing, by implication, a person not 
specifically mentioned as an heir, we have no right to 
give the word “sister” a wider meaning than it would 
ordinarily bear. 

Again, if we hold that a sister includes a half-sister, 
then there will be no reason to make a distinction 
between a uterine sister and a consanguine sister. 
Among the Hindus a woman on becoming a widow 
does not remarry, except under the enabling Act of 
1856, and instances of such marriages are very rare. 
Ordinarify it would be repugnant to the notions of 
Hindus to recognize a woman as a sister who has not 
the same father as the person himself. She would, 
therefore, not be regarded as an heir. 

For the reasons given above, we think that the Act 
should he construed strictly, and we hold that the word 
“sister” does not include a half-sister, either uterine 
or consanguine. 

The second question does not arise in view of our 
answer. 
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APPELLATE CIVIL 

l^sjofC Sif Slficih J^Iulid'i'iVYi^dd Suldiyjidfi, Chidf JusticBy diid 
Mr, Justice Rdchkpdl Singh 

MUHAMMAI) ABDUL JALIL KHAN and another 
(Defendants) v, MUHAMMAD ABDUS SALAM KHAN 
(Plaintiff)"^ 

Co-oiimers — Joint property in exclusive possession of some co- 
ow7iers— Ouster— Suit by others for compensation for use 
and occupation — Whether maintdinable without partition 
Suit for share of profits of part only of joint property— 
Whether maintainable, 

A co-owner wlio is ousted and excluded from the enjoynient 
of his share in the property held by him and others as tenants- 
in-common is entitled to maintain a suit for compensation for 
use and occupation of his share from which he has been 
excluded by other co-owners, i^lso, one co-owner can sue 
another for his share of the profits which the latter has realised 
from some of the items of the joint property, and^ his only 
remedy is not a suit for partition. So held in a suit by one 
of three Muhammadan brothers, who jointly owned five houses 
besides other property, for compensation for use and occupa- 
tion of two houses from which the plaintiff had been ousted and 
for his share of the rents realised by the defendants from the 
three other houses. The case, however, of co-sharers holding 
various parcels in joint zamindari, held by them as tenants-in- 
common, for the sake of convenience would stand on a different 
footing. 

Where different co-sharers have, without force or fraud, been 
in peaceful and exclusive possession of different portions of joint 
properties for a time sufficient to raise the inference that .their 
separate possessions originated in some mutual understanding, 
that arrangement cannot be disturbed either by a suit for joint 
possession or one for compensation for use and occupation; in 
such a case the only remedy left would be a suit for partition. 

Dr. K. ISf. KoJju md Mi. N. A, Skerwani, tor the 
appellaiits. 

Messrs. mA C, B, Agammnl, for the 

respondent. 

♦First Appeal No. 457 of 1929, from a decree of Byed 
Additional SuboMinate Judge of Aligarb, dated tbe 30tb of May, 
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SuLAiMAN, C. J., and. Eachhpal Singh, J. : — TBis 

is a defendants’ appeal arising out of a suit instituted nuhammax) 
by tbe plaintiff which has been partially decreed bytomiSlN 
the court below. ' 

The plaintiff respondent and the defendants appel- 
lants are three brothers; they are joint owners of the khan 
five properties, situate in Aligarh, detailed in the 
plaint. Each of the three brothel's owned one-third 
share in them. Property No. 1 is a pucca residential 
house, while properties Nos. 2 to 6 are kachha buildings 
known as ahatas. 


The plaintiff, in his plaint, stated that during the 
period of three years from 1st of June, 1925, to 31st 
of May, 1928, the plaint property had been in use and 
occupation of the defendants, that properties Nos. 1 and 
2 could be let at about Es.800 per mensem, and that 
therefore he was entitled fo recover from the defendants 
a sum of Es.lOO monthly as compensation for the use 
and occupation of his one-third share of these two 
properties. As regards properties Nos. 3 to 5 the 
plaintiff alleged that the defendants had been letting 
them out and had realised rents therefor, and he, 
therefore, claimed to recover his one-third share in 
the same. 


The defendants contended that the plaintiff was not 
entitled to get compensation in respect of properties 
Nos. 1 and 2. The properties Nos. 3 to 5 had been 
in wretched and ruinous condition and had been mostly 
unoccupied, that though some portions thereof had been 
let on rent on some occasions yet the income had been 
hardly sufficient to meet the cost of repairs. It was 
also pleaded that the parties owned several properties 
jointly, and therefore a suit in respect of profits of some 
of them only was not maintainable. 

The plaintiff had claimed a sum of Rs.5, 047-14-0. 
The learned Subordinate Judge has made a decree for 
Rs. 2, 913-8-0. The defendants have preferred this 
appeal. 
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^^33 Before proceeding any further we may point out 

muhammab here that the learned counsel for the appellants, on the' 
authority of the ruling in Stvan Tee v. Ma 'Ngwe {!), 
MuHAiiMAD contended before us that one co-sharer could not sue 
IS° 4 M another for use and occupation of property held by them 
khas as tenants-in-common. We find that the two learned 
Judges’ of the Burma Chief Court in ' the above 
mentioned case held that “a suit for use and occupation 
by a co-owner against another co-owner will not lie.” 
We find ourselves unable to agree with this view when 
so broadly stated. We see no valid ground for holding 
that a co-owner cannot sue another co-owner for use 
and occupation when the former has been ousted and 
has been excluded from the enjoyment of his share in 
the property held by them as tenants-in-common. It 
is the right of each and every co-owner to enjoy the 
property in common with other co-owners and as soon 
as that right is denied or a co-owner is prevented from 
enjoying the property like other co-owners, he has a 
cause of action for recovering compensation for use 
and occupation of his share from which he was 
excluded. Another ruling cited by the learned counsel 
for the appellants is Jagar Nath Singh v. Jai Nath 
Singh (2). The learned counsel for the aippellants 
relies on the following observation in the judgment of 
Stanley, C. J., at page 90 : “It appears to me that if 
co-sharers desire to sue a co-sharer who is in occupation 
of joint property and who has not obtained possession 
illegally, the only course open to them is to ajiply for 
and obtain partition.” It was argued by the learned 
counsel for the appellants that so long as there is no 
partition, a co-owner cannot sue another for the use 
and occupation of the joint property. In our opinion, 
the rule cited above lays down no such proposition, 
because after the above quoted sentence we find the 
following : “It is true that the co-sharer in possession 
must account to the other co-sharers for the profits of 

(1) (1916) 32 Indian Cases, 630. ( 2 ) ( 1904 ) I. L. R., 27 All., 88. 


(1) (1916) 32 Indian Cases, 630. 
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•the land of which he is in exclusive physical posses- 

sion.” So long as the partition does not take place, MtiHAMMiD 
we think the co-sharer in exclusive possession is liable XiiiLKHAsr 
to account for profits to the other co-sharers. The facts MuHisaiAD 
of the case in the above quoted ruling of the Allahabad 
High Court were different. There, on the death of a 
tenant of a land which was the property of four 
persons jointly, one of the co-sharers took possession of 
the tenant’s holding and commenced to cultivate it 
himself. The remaining co-sharers sued to recover 
physical possession. The court held that the only 
relief which the plaintiffs could get was a declaration 
that they were joint owners and entitled to ask the co- 
sharer in possession to account for profits. The Court' 
found that it was not a case in which one co-sharer has 
taken “illegally” the possession of some land to the 
exclusion of the other. In the case before us, however, 
the facts are different. If the plaintiff could establish 
that be was prevented from the use of his one-third share 
by the defendants,, then his ouster would be an “illegal”’ 
act on the part of the defendants which would entitle him 
to claim compensation. Another case on which reliance 
was placed on behalf of the appellant is Basanta 
Kumari Dasya Y. Mohesh Chandra, Shaha (1). That 
•case, in our opinion, does not help the appellants. It 
was held that “Sole occupation of different parcels of 
land by different co-sharers according to their conveni- 
ence does not constitute ouster of the others and that 
■'ouster’ must mean dispossession of one co-sharer by 
another where a hostile title is set up by the latter, 
and where the occupation of the latter is not consistent 
with joint ownership.” It is clear that this ruling 
would not apply to a case where a co-sharer could show 
that he has been ousted from the enjoyment of a 
house by another co-sharer. In such a case the occupa- 
tion of a co-sharer in possession would not be “consistent 
with joint ownership”. After a consideration of the 

(1) (1913) 21 Indiaa Cases, 621. 
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1933 ralings cited above by the learned counsel for the 

MOTAumD appellants we are of opinion that the contention that 
jAm^AK a co-o-uTier cannot sue another co-owner for oolnpensa- 
motSduad occupation of property held by them 

as tenants-in-common even if he is excluded from the 

Salam . .1 

Khan enjoyment of nis snare is not correct and cannot be 
accepted. We hold that a co-sharer who is ousted and 
excluded from the enjoyment of his share in the pro- 
perty held by him and others as tenants-in-common is 
entitled to maintain a suit for use and occupation of his 
share from which he has been excluded by other co- 
sharers. Nor do we agree with the argument that one 
co-sharer cannot sue another for his share of the profits 
in the property which one of them might liave realised 
and that his only remedy is to sue for a partition. If 
two co-sharers own a house and one of them realise its 
entire rent, there does not seem to be any reason as to 
why the one realising the entire rent should not be 
compelled to pay the share of the other. We would 
like to add, however, that the case of co-sharers holding 
various parcels in joint zamindari held by them as 
tenants-in-common for the sake of convenience would 
stand on a different footing. 

Where different co-sharers have without force or fraud 
been in peaceful and exclusive possession of different 
portions of joint properties for a time sufficient to raise 
the inference that their separate possessions originated in 
some mutual understanding, that arrangement cannot be 
disturbed either by a suit for joint possession or one for 
compensation for use and occupation. In such a case 
the only remedy left would be a suit for partition. 

It is a common ground between the parties that pro- 
perties Nos. 1 and 2 have never been let on rent. 

The first question which we have to determine is 
whether the plaintiff can claim any compensation from 
the defendants in respect of properties Nos. 1 and 2. 
The plaintiff, in paragraph 2 of the plaint, states that 
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“owing to partnership, the parties are in legal posses- 

sion of the said property, which is however in use and mtoamimad- 
occupation of the defendants.” The plaint is not jAtiLKHAN 
happily worded, but ifs perusal goes to show that the MraAMMAi> 
plaintiff claimed compensation for use and occupation 
of the properties Nos. 1 and 2 because he had been Khan 
excluded from the enjoyment of his own share in them. 

The plaintiff went into the witness-box and stated on 
oath that he asked the defendant No. 1 to let him live 
in property No. 1 but the defendant No. 1 did not accede 
to this request and said that he would not allow the 
plaintiff to put up in the kothi because there was litiga- 
tion going on between them. »*■*** In our opinion 
the plaintiff has made out a case of ouster and, there- 
fore, he is entitled to compensation in respect of 
properties Nos. 1 and 2. 

About properties Nos. 3 to .5 the plaintiff in paragraph 
4 of his plaint stated : “As regards properties Nos. 3, 

4 and 5, the defendants are responsible to pay the rent 
for the last three years, to the extent of one-third share 
as profits of his share. As far as the plaintiff has 
learnt from enquiry defendant 'No. 1 has received the 
entire amount.” * * * * Now, it will be clear from 
the pleadings that the question for consideration was 
what amount the defendants had realised as rent of 
properties Nos. 3 to 5. The learned Subordinate Judge 
has brushed aside this question and has held the 
defendants liable for the rents which they might have 
realised, because they did not look after the buildings 
properly. It is enough to say that no such case was set 
up by the plaintiff in the plaint and so the court below 
was altogether wrong in holding the defendants liable 
simply on the ground that they did not keep the pro- 
perties in good repair. It was as much the duty of the 
plaintiff as that of the defendants to keep the premises 
in good repair. A suit for the recovery of the plaintiff’s 
share in the rents realised has been converted by the 
learned Subofdinate Judge into a suit to recover damages 
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because the buildings were not kept in good repair. 

Muhammad ^^110 question for OUT consideration is whether the 

A-EDTirL 

■JaulKhast evidence produced in the case goes to show what rents 
aiuhLmad properties Nos. 3 to 6 fetched during the three years 
s^AM in suit. [After referring to the evidence the judg- 
khas proceeded.] Under these circumstances we are 

justified in accepting the statement of the plaintiff 
that the properties Nos. 3 to 6 must have fetched at 
least Es.54 monthly. 

In respect of properties Nos. 1 and 2 the learned 
Subordinate Judge has fixed the rent at the rate of 
Rs.150 monthly for the purpose of determining the 
amount which tke plaintiff should get as his one-third 
share. About properties Nos. 3 to 5, we are of 
opinion that the plaintiff’s statement that they could 
fetch at least Bs.54 monthly should be accepted. With 
i'eference to these rates the amount which the plaintiff 
should get on account of his one-third share comes to 
Rs. 2,457. The learned Subordinate Judge has allowed 
the plaintiff interest on the amount due at the rate of 
Es.l 2 per cent, per annum. We do not, however, think 
that any interest should be awarded to the plaintiff. To 
this extent the appeal must succeed. 

The appellants urged that as they and the plaintiff 
owned several properties as tenants-in-common, so the 
latter could not institute a suit to recover rents or 
oompensation in respect of only some of them. We 
can see no force in this plea. The plaintiff was ousted 
in respect of two of them and he had a right to recover 
■compensation in respect of those properties. As regards 
properties Nos. 3 to 5 the defendants’ own evidence 
*hows that they alone realised rents and there can be 
no doubt that the plaintiff could ask them to give Ms 
share in the rent reahsed. It was, of course, open to 
the defendants to show by their evidence that the entire 
income of properties Nos. 3 to 5 had gone towards the 
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rejiairs of other buildings owned by them as tenants-in- !!!! 

eommon and so nothing was due. But the defendants MraAsnuD 
never attempted to prove a case of this kind. 

For the reasons given above, we allow the appeal in 
part, modify the decree of the court below by dismiss- 
ing the plaintiff’s claim for interest claimed by him. 

The decree in favour of the plaintiff for a sum of 
Es.2,457 stands. He will get future interest bn the 
amount at Rs.6 per cent, per annum from the date of 
the suit till satisfaction. The parties will receive and 
pay costs in both the courts in proportion to their . 
success and failure. 


Before Justice Sk Lai Gopal Muherji and Mr. Justice Young 
IIANGAT EAI and othees (Plaintiffs) v . DULI GHAND 

AND OTHEES (DEFENDANTS) April, 25 


’Election — Choice of two remedies which are yiot co-existent 
hut alternative — Adoption of one bars the other — Estoppel — > 
Decree-holder accepting payment of decree money is barred 
from pressing appeal against order which had set aside the 
sale— Civil Procedure Code, section 11, explanation TV- 
Constructive res judicata arising out of execution proceed- 
ings— Transfer of Property Act (IV of 1882), section 52— 
— Affected by doctrine of election. 


Mortgaged property was sold in execution of a decree for 
sale and was purchased by the mortgagee decree-holder. On an 
■apphcation by the judgment-debtor the sale was set aside, 
and two days later he sold the property by private sale. The 
decree-holder filed an appeal against the order setting aside 
the sale; to that appeal the vendee was not a party. A few 
“^ays later the vendee deposited in the execution court money 
ior discharging the decretal amount. Before the appeal came 
up for hearing, the decree-holder withdrew the money from 
4he execution court, but he did not mention this fact at the 


^ decree of MuLaininad Aqib Nomani, 
Addrtional Subordinate Judge of Meerut, dated the I4tli of December 
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. hearing of the appeal, which was in due course heard and 
allowed. The decree-holder then claimed the property as his, 
and the vendee brought a suit against him for declaration of the* 
vendee’s title. 

Held that the doctrine of election applied to the case. 
Where a litigant has a right to choose between two remedies- 
which are not co-existent but alternative, and adopts one of 
those remedies, his act at once operates as a bar as regards- 
the other, and the bar is final and absolute. When the- 
decretal amount was deposited in court the decree-holder had 
two alternative remedies; he could either take the money or- 
prosecute his appeal. He definitely adopted the first and was- 
thereby absolutely estopped and barred from prosecuting his 
appeal. He acted dishonestly in prosecuting his appeal after 
having taken the money, and he obtained a decision of the 
appeal in his favour by keeping the appellate court ignorant of 
the fact of his having withdrawn the money. 

Qudrat-iin-nissa Bibi v. Abdul Rashid (1), distinguished. 

Held, also, that the fact that the point about the doctrine of 
election was not raised in the execution appeal did not operate 
as constructive re^ judicata under explanation IV of section 11 
of the Civil Procedure Code. An implied decision in execxition- 
proceedings cannot be a bar to the trial of a question which 
arises in a subsequent suit. Further, as the question arising' 
in the execution appeal had to be decided on the facts relating 
to the sale, and the withdrawal of the money was a new fact 
arising long after the sale, it could not be said that this point 
was one which might and ought to have been raised in that 
appeal. 

Held, further, that by the application of the doctrine of 
election the decree-holder was estopped from relying on sec- 
tion 52 of the Transfer of Property Act. 

Sir T ej Bahadur Sapru and Mr. M. N. Raina, for- 
tile appellants. 


Dr. K. N. Katju and Mr. P. L. Banerji, Dr. N. C. 
1 aish and Mr. Amhika Prasad, for the respondents. 

Mukbrji and Young, JJ. : — This is a first appeal 
from the judgment of the Additional Subordinate Judge 
of Meerut. The plaintiffs brought a suit for a declara- 
tion that they were the owners of certain property an^ 
(1) (1926) I. L. R., 48 AU., 616. 
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that the defendants had no right to it. The lower 
court dismissed the suit. The plaintiffs appeal. The 
admitted facts are as follows. One B. Dull Chand, a 
vakil, together with his two infant sons were the 
mortgagees of the land in suit. On the 12th of March, 

1927, B. Duli Chand obtained a decree for sale of the 
mortgaged property for the sum of Rs.5,000. The 
property in due course was put to auction and was pur- 
chased by B. Duli Chand for Rs. 1,300. On the 5th 
of September, 1927, the sale was set aside at the instance 
of the judgment-debtor by the Subordinate Judge. On 
the 7th of the same month the judgment-debtor sold 
this property together with other property to the 
plaintiffs for the sum of Rs.13,000. On the 1st of 
November, 1927, B. Duli Chand filed an appeal in the 
High Court against the order setting aside the sale. In 
that appeal the plaintiffs were not parties. On the 4th 
of November, 1927, the plaintiffs, who had meanwhile 
purchased the property from the judgment-debtor, 
deposited in court Rs.5,529 for the discharge of the 
debt due to B. Duli Chand. The execution case was 
thereupon struck off as satisfied. On the 1st of March, 

1928, B. Duli Chand and his two sons applied to the 
court to withdraw the deposit paid in by the plaintiffs 
and on the 21st of May the money was withdrawn. On 
the 6th of February, 1929, the appeal to the High Court 
against setting aside the sale was heard and decided in 
favour of B. Duli Chand. It is to be noted that when 
this appeal was heard by the High Court the Bench which 
heard it, of which one of us was a member, was not 
informed by the appellants of the deposit of the amount 
due to the appellants in court or that the said sum had 
been taken out in satisfaction. B. Duli Chand, after 
his success in the High Court, claimed the property as 
his, and this suit was thereupon filed by the plaintiffs. 

It is argued by Sir Tej Bahadur Sapru on behalf of 
the appellants that the defendants are now estopped 
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from denying the plaintiffs’ proprietary rights in respect 
of the property in suit; that when they took their money 
out of court they must be held to have abandoned their 
other remedy of appeal against the order setting aside 
the sale and that their election in that matter is now 
binding upon them and they cannot fall back upon their 
other remedy. It is urged by Sir Tej Bahadur Sapru 
that the present plaintiffs were not represented in the 
appeal to the High Court; that the judgment-debtor, 
who was represented, having sold his property to the 
plaintiffs had thereafter no real interest in defending 
the appeal, and that if the High Court had been 
informed that the appellants before it then had taken 
the money out of court, the appeal would undoubtedly 
Have been dismissed. He further says that it was the 
duty" of the appellants in that case to lay all the facts 
before the Court and that they failed in that duty. 

Dr. Katju, who appears for the respondents, on the 
other hand relies on section 52 of the Transfer of 
Property Act. He contends that the plaintiffs when 
they bought the property took it subject to the law of 
lis pendens and that they are bound by the decision of 
the court below. He further argues that section 11 
of the Code of Civil Procedure applies, that the point 
now relied upon — ^that the appellants in that case took 
the money out of court — ought to have been pleaded in 
the case, and that therefore the matter is res judicata. 
He contends that the doctrine of election does not 
®'PPty) ^^d relies upon a decision of a Bench of this 
Court in Qudrat-un-nissa Bibi v. Abdul Rashid (1). 
This was a pre-emption case and. it was there held that 
where the pre-emptor in execution of his decree paid the 
purchase price of the property into court and the 
vendee took it out, the vendee was not estopped from 
prosecuting his appeal against the decision of the lower 
court. ’ 

(1) (1926) I. L. R., 48 All., 616. 
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We are satisfied that the respondents in this case__2!!l_ 
having taken out of court the money due to them on masgat 
account of the property did not act honestly in prosecu- t! 
ting thereafter their appeal against the order setting aside cSS 
the sale, and we are further satisfied that if the High 
Court, which decided the appeal in favour of the present 
respondents, had known the facts which it was the duty 
of the appellants to place before the Court, the appeal 
would not have been allowed. We must, however, 
decide this appeal according to law. 

We are not satisfied that the pre-emption case relied 
upon by the counsel for the respondents is an authority 
on the point before us. It is to be noted that when a 
successful pre-emptor pays money into court, he becomes 
entitled to take possession of the property at once. That 
being so, it would be unreasonable to suggest that the 
vendee, having been threatened with a loss of his pro- 
perty, was not entitled to take the money out of court 
and obtain upon it interest, which he otherwise would 
not obtain, until the appeal was heard. We do not 
think that, properly considered, taking out the money 
in the case of a pre-emption decree is an election with- 
in the meaning of the decisions upon that doctrine. 

We think, therefore, that the authority quoted above 
can be distinguished. We have, therefore, not had to 
consider whether we agree or not with the Bench of 
this Court which decided the pre-emption case alluded 
to above. The main difficulty which the appellants had 
to overcome was section 11 of the Code of Civil Pro- 
cedure, which enacts that “No court shall try any suit 
or issue in which the matter directly and substantially 
in issue has been directly and substantially in issue in a 
former suit between the same parties, or between parties 
under whom they or any of them claim, litigating under 
the same title, . . .” and, further, explanation TV, 
which is. that “Any matter which might and ought to 
have been made ground of defence or attack in such 
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former suit shall be deemed to have been a matter 
directly and substantially in issue in such suit.” 

We have come to the conclusion that the respondents 
have failed to establish that section 11 applies in this 
case. The proceedings which ended in the appeal to 
the High Court were not a “suit”. They were proceed- 
ings in execution only- An implied decision in that case 
cannot be a bar to the trial of a question which arises 
in a subsequent suit : See Ram Gharan Sahu v. Salih 
Ram Sahu (1). No doubt the principle of res judicata 
has been extended to proceedings in execution. We, 
therefore, have to decide whether tiie appellants, as 
successors in title of the respondents in the former 
execution first appeal, are precluded from arguing the 
question of election on the ground that this is a point 
which “might and ought to have been made ground of 
defence or attack in the former proceedings.” The only 
question before the court of appeal in the former proceed- 
ings was whether the sale of the property was a valid 
sale or not. That question was to be decided on the 
facts which arose on or before the day of the sale. The 
taking out of the money by the appellants took place 
months after the appeal was filed. The present plain- 
tiffs or their predecessors in title (the respondents to the 
former appeal) could not have argued this point without 
producing additional evidence in the High Court. The 
Court might have refused to admit additional evidence. 
The predecessors in title of the appellants were entitled 
to argue that appeal on the points then before the Court. 
We cannot say that they either “might or ought” to 
bavenaised the present point in the former proceedings. 
We, therefore, hold that explanation IV does not apply, 
and that section 11 cannot help the respondents in this 
present appeal. 


Section S2 of the Transfer of Property Act would help 
the decree-holder in the former litigation and would be 


(1) (1929) I. L. R., 52 AH., 217. 
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for ilis benefit. But if the contention of the present _ 
appellants is correct in law that the decree-holder when 
he took the money out of court in the execution case 
came to a final and conclusive election, he would be 
estopped from relying upon section 52. When the 
present plaintiffs paid the money into court in the execu- 
tion proceedings B. Duli Chand had two alternatives. 
He could either take the money out of court or prosecute 
his appeal. He definitely decided to adopt his right of 
taking the money out of court- He thereby represented 
to the present plaintiffs and to all the world that he had 
abandoned his appeal. The doctrine of election 
undoubtedly, in our opinion, applies. The alternatives, 
before B. Duli Chand were not co-existent, but alter- 
native, and once having adopted one of his remedies, he 
cannot now be allowed to rely upon another. The 
doctrine of election has been applied in England in many 
cases. The leading case is that of Scarf v. Jardine (1), 
where it was held that where a customer might at his- 
option have sued a late partner of a firm or the members 
of a new firm, and had elected to sue the new firm, he 
could not afterwards sue the late partner. In Ferguson 
V. Wilson (2) it was held that where the plaintiff could 
receive payment for a loan to a company either in shares 
or in money, and where his conduct led to the inference 
that he had accepted a cheque in payment, he was 
debarred from anj^ claim to the shares. Further , in 
Red/ord and Gamhridge Railwa^j y. Stctnleij (3) where the 
promoters of a railway company could either sue upon 
an agreement with landholders along the course of their 
proposed line for the purchase of their land, or might 
acquire the land compulsorily under the Land Clauses 
Act, 1845, Chapter XVIII, section 85, and had com- 
menced proceedings under their compulsory powers, it 
was held that they were therefore precluded from 
enforcing their rights under the agreement. The ques- 
tion of election has also been considered in India. Iia 

(1) (1882) 7 A. O., 345. (2) (1866) 2 Oh. A., 77. 

(.3) (1862) 70E.R., 1260. 
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Beni Madhuh Das v. Jotindm Mohun Tagore (1) a Bench 
of the Calcutta High Court held that where a court had 
returned a plaint for presentation to the proper court 
and the plaintiff had taken back his plaint and presented 
it to the proper court, it was not open to him to appeal 
from the order returning the plaint. The learned Chief 
Justice of the Calcutta High Court said : “The plain- 
tiff having availed himself of the benefit of the order and 
having elected to present his plaint to the Burdwan 
Court, I do not see how he can now appeal from the 
order . • . He seems to have exercised the option that 
was given to him either to avail himself of the order or 
to appeal against it, and he elected to proceed under the 
order and avail himself of it.” In Badlmntha Nath Dey 
V. Nawdb Salimidla Bahadur (2) the Calcutta High Court 
held that wdiere a litigant has a right to choose between 
'two remedies which are not co-existent hut alternative, 
mid adopts one of those remedies, his act at once operates 
as a bar as regards the other, and the bar is final and 
absolute. Mr. Justice Mookerjbb said: “There 
can be no doubt that when a litigant has the right to 
■choose between two remedies which are not co-existent 
but alternative, he may select and adopt one as better 
adapted than the other to work out his purpose; but 
once he has made his choice, and adopted one of the 
alternative remedies, his act at once operates as a bar as 
regards the other, and the bar is final and absolute.” 

We have no doubt that the two remedies before 
B. Duli Chand were not co-existent but alternative; that. 
Ke deliberately selected one, and that his act undoubtedly 
operated as a bar to his further appeal to the High Court. 
This point, as we have held above, is open to the present 
appellants, as it could not be said that their predecessors 
in title might and ought to have raised this point in 
the former appeal. The question whether the respond- 
ents would have the money or the property arose definitely 


0) (1907) 11 C. W. N., 765. 


(2) (1907) 12 C. W. N., 590. 
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when the appeal in the execution caae was decided. As 

the result of that appeal, the respondents had both the ma^gat 
money and the property. They could not keep both. 

Hence they offered to return the money. In the suit out 
of which the appeal has arisen the question we haye to 
decide is whether the respondents should have the pro- 
perty or the money. This is, therefore, a proper stage 
to raise the question. We have held that the respondents 
having decided to take the money cannot keep the 
property. 

We accordingly allow the appeal, set aside the decree 
of the court below and decree the appellants’ claim with 
costs throughout. 


Before Sir Shah Muha'iiwiad Sulaiwian, Chief Justice, and 
Mr, Justice Thom 

ANIS BEG-AM and others (Defendants) v , MUHAMMAD 1933 
ISTAFA WALI KHAN (Plaintiff)^ 

Muhammadan law — Restitution of conjugal rights — Prompt 
dower remaining unpaid after cohabitation — Suit for resti- 
tution not defeated thereby — Conditional decree — Power to 
impose condition of payment or other equitable or necessary 
conditions — Legal cruelty of husband — Discretion of court — 
Interpretation of Muhammadan law — Injunction claimed 
against wife's relations — Burden of proof. 

The absolute right of a Muhammadan wife to insist on the 
payment of the whole of the prompt portion of her dower 
before restitution of conjugal rights (except when the husband 
wants to take her out on a journey to another town) is lost 
after the consummation of the marriage, unless the consum- 
mation took place when she was a minor or of insane mind so 
as to be incapable of giving consent. 

Although the observation of MAHMObD, J., in the case of 
Abdul Kadir v. Salima (1) was an obiter dictum, founded upon 

*First Appeal No. 234 of 1931, from a decree of Raj Rajeshwar Sahai, Subor- 
dinate Judge of Bareilly, dated tbe 7tb of March, 1931, 

(1) (1886) I. L. R., 8 All., 149. 
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a too closely applied analogy of sale of goods and upon a mis- 

AmsB-EGAM coj2ceived rule of interpretation of the Muhammadan law, and 
MxjhaWad although texts and commentaries of ancient jurists of recog- 
nized authority could be cited in support of the opposite view, 
Khan yet it would be dangerous now^ to go back upon the long course 
of decisions which throughout India, excluding Oudh, have 
accepted and followed that dictum, and thereby to unsettle the 
law by not adhering to the well recognized principle of $tar& 
decisis. 

There is no absolute right in a husband to claim restitution 
of conjugal rights against his wife unconditionally; the courts 
have a discretion to make the decree conditional on the pay- 
ment of her unpaid dower debt or to impose other suitable con- 
ditions considered just, fair and necessary in the circumstances 
of each case. 

Under the Anglo-Muhammadan law as administered in this 
country it suit for the restitution of conjugal rights, though 
brought for the enforcement of a right under the Muham- 
madan law, is in the nature of a suit for specific performance, 
and there is accordingly a certain amount of discretion in the 
courts of justice which can impose a condition of previous pay- 
ment of the dower debt or of a portion of it, in the decree. 

In the particular circumstances of the present case a condi- 
tion for previous payment of the dower debt was imposed, 
having regard to the considerations that the amount of the 
dower was not excessive or beyond the means of the plaintiff, 
that the defendant had obtained a decree for dower in spite 
of contest and the defendant, if compelled to go to live in the 
plaintiff s house, might find it very difficult to realise her 
decree which would thus become futile, that the plaintiff’s suit 
was apparently by way of nullifying that decree, and that the 
plaintiff had been guilty of legal cruelty to the defendant. 

Where it was established that the husband had been keeping 
a mistress in the same house with his wife and that, when 
quari els ensued on that account, he treated his wife cruelly, 
the court, in a suit for restitution of conjugal rights, imposed 
the conditions that, unless the husband gave an undertaking 
not to keep any mistress in the house, a separate house should 
be provided for the wife, and two servants, of her Ghoice, for 
her personal safety should further be provided for her. 

Where an injunction is claimed against the wife’s relations, 
to whose house the wife had gone for protection and safety, the 
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onus is on the plaintiff to prove that they are actually inducing 

the wife against going to her husband or preventing her from AnisBegam 
doing so; the mere fact that they gave shelter and protection tviuhImmad 
to her cannot instifv a decree for injunction against them. Xstafa 

It is not a general riile of interpreting the Muhammadan 
law that whenever there is a difference of opinion between 
Imam Abii Heiiifa and his two disciples the opinion of a 
majority out of the three will prevail, or that the opinion of 
Imam Abu Hanif a wall prevail over that of the disciples ; there 
is no fixed rule of universal application in such cases. If one 
finds a question well threshed out and in later centuries a- 
particular interpretation adopted by the leading doctors and 
text-book writers, it wmuld not be proper now to go behind 
such a consensus of opinion and decide a point contrary to such 
opinion, on the ground that the majority of the three Imams 
favoured that view in the earlier centuries. Eules of prefer- 
ence were for the guidance of ancient jurists, and they are of 
no help when there is a clear preponderance of authority in 
support of one view. But if in any case the later jurists have 
not adopted in clear language any one of the conflicting 
opinions, but have merely stated the conflicting opinions with- 
out expressing any preference for either, then it is implied that 
the conflict of opinion was still continuing without any general 
coiiciirrence having been attained, and it wmuld then be open 
to choose whichever of the opinions appears to be the sounder 
and better adapted to the conditions and the needs of the 
times. 

Mr. G. S. Pathak, for the appellants. 

Messrs. S. Husain, Mtilihiar Ahmad, 

A. M. Kkicafa and Masud Hasan, for the respondent. 

SuLMMAN, C. J. This is a - defendants’ appeal 
arising out of a suit for restitution of conjugal rights. 

The piaintifi’ alleged that the parties were married in 
1923 and the defendant No. 1 was sent to the plaintiff’s 
house in Oetoher, 1926, and began to live with him 
Rs his wife and gave birth to a daughter; but that about 
two years ago th« other defendants took her away from 
the plaintiff’s house to their own house for a week under 
ihe pretext of attending a ceremony; that, when after 
■the expiry of the week, the plaintiff went 'to bring his 
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wife, the defendcants made excuses and ultimately refused 

anisBegam ggn<j her, although they sent the plaintiff’s daughter 
MtiHAiiMAD to the plaintiff’s house. He accordingly prayed that the 
defendant should be ordered to come to the plaintiff’s 
house and that a perpetual injunction should be granted 
against the other defendants from interfering with the 
Srdaiman, defendant No. I’s returning to the plaintiff’s house. 

The defendant No- 1 in her written statement asserted 
that the plaintiff became immoral and contracted ilhcit 
connection with one Mst. Hibia wdio was kepi in the 
same house and at her instigation the plaintiff began to 
ill-treat the defendant and ultimately turned her out of 
his house. She did not admit the paragraph contain- 
ing the allegation that the daughter was sent to the 
plaintiff’s house afterwards. She pleaded that when the 
plaintiff neglected her and did not pay her dower debt, 
she was obliged to file a suit to recover Es.15,000 as her 
prompt dower and that the plaintiff’s suit w^as filed by 
way of reply to her suit. She pleaded that so long as tne 
plaintiff does not pay the prompt dower due to the defend- 
ant, he is not competent to maintain the suit, and she 
also urged that the suit should be dismissed on the ground 
of the plaintiff’s cruel acts in ill-treating her atid in- 
contracting illicit connection with Mst. Hibia, and that 
the defendant’s refusal to go to his house is through fear 
of life and honour. She admitted that she Avas staying 
away from the plaintiff’s house at her own instance and 
no other defendant is exercising any influence over her. 
The other defendants denied that they were in any way 
preventing the defendant from going to the plaintiff’s 
house. 

The learned Subordinate Judge framed four issues : 
(1) Whether the plaintiff had been guilty of cruelty 
towards the defendant? (2) Whether any prompt dow(T 

was due to the defendant, and if so, can the plaintiff get 

a decree without paying it? (3) Whether the plaintiff 
has any cause of action against the other defendants? 
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(4) To what relief was the plaintiff entitled and against 
whom? He decided all the issues in favour of the plain- Axes Begam 
tiff and against the defendants and decreed the claim. MraAimAD 
All the defendants have accordingly appealed. wI'm^ 

It may be here stated that the suit for dower brought 
by the defendant against the plaintiff succeeded in the 
coiu’t below and the defendant, in spite of contest, 
obtained a decree for Es.15,000, w^hieh decree has become 
final. Thus neither the amount of the dower debt due 
to the defendant nor the fact that it has not been paid 
is now in question. 


The learned Subordinate Judge, relying very properly 
on certain reported rulings of this Court, has held that 
after the consummation of her marriage the defendant’s 
right to resist the claim for restitution of conjugal rights 
was destroyed. Finding that legal cruelty was not 
established, he has decreed the suit. He does not appear 
to have considered whether apart from legal cruelty 
there are any circumstances justifying the passing of 
a decree conditional on the payment of the dower debt- 

I propose to consider first of all the question whether 
under the Muhammadan law' the right of a wife to insist 
on the pa 3 'ment of the prompt portion of her dower 
subsists even after consummation of marriage. 

The leading case of this Court is undoubtedly that of 
Abdul Kadir v. Salima (1). The judgment of Mahmood, 
J., w'as adopted by the Full Bench. It has since been 
regarded as a detailed survey of the MuhajYxmadaJi la^^'■ 
with particular reference to the points noted on page 154, 
viz., (1) the exact nature and effect of marriage upon the 
contracting parties; (2) the exact nature of the liability 
of the husband to pay the dower; (3) the matrimonial 
rights of the parties as to conjugal cohabitawon; and (4) 
the rules of general law as to the decree of the court in 
such cases. But the only point that had been referred 
to the Full Bench for an answer was “Whether under 




(1) (1886) I. L.E., 8 An., U9. 
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the circumstances of the case the plaintiff had the right 
anisBesam to maintain the suit.” In that case the dower debt 
had not been paid before the suit for restitution of 
conjugal rights, though the niarriage had been consum- 
mated, but the amount was tendered in the trial court. 
That court held that the plaintiff was entitled to succeed 
Suiaiman in his claim for bringing his wife to his house. On 
appeal, the District Judge accepted the defendant’s 
contention that the payment into court after the institu- 
tion of the suit was insufficient because the husband had 
no cause of action when he brought the suit, and it was 
on this ground that he dismissed the suit in toto. The 
main point which was for consideration before the Full 
Bench was, therefore, whether the non-payment of the 
dower before the institution of the suit was fatal to the 
suit because without such payment there was no cause 
of action for suing for restitution of conjugal rights. 
The opinion of the court was that it is not correct to say 
that there was no cause of action and that non-payment 
of the dower before the suit was not a fatal defect. That 
■opinion is binding upon us. I am not aware that this 
view has ever been questioned in any other court. 

But although we are bound to respect the expression 
of opinion on the other points mentioned in the judgment 
of that learned Judge, some of the observations made by 
him are obviously in the nature of obiter dicta which he 
had to make when surveying the whole law. It is, there- 
fore, not possible for one to hold oneself bound by all 
the observations that have been made or all the opinions 
expressed in connection with all the four fields of inquiry 
enumerated by the learned Judge at the outset- Nor 
wDuld it be convenient to refer to a Full Bench of five 
or more Judges whenever any observation made therein 
is called into question. Much less would such a course 
be necessary if the' observation of the learned Judge is 
followed, though the reasoning on which it is based is 
not accepted. 
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Now at page 166 it was observed : “I take it as a 

general rule of interpreting that law, that whenever begam 
there is a difference of opinion, the opinion of the two” Muhammad 
( out of the three Masters, namely, Imam Abu Hanifa 
and his two disciples) ‘‘will prevail against the opinion 
of the third.” A similar observation w'as made by the 


same learned Judge in Agha AU Khan v. Altaf Hasan Sviaiman, 
Khan (1). I do not think that the learned Judge meant 
to lay down any inflexible rule which would have 
universal application. Presumably, what he meant was 
that ordinarily the opinion of the majority has been 
accepted. But it would be easy to cite instances in 
which the opinion of Imam Abu Hanifa alone has 
prevailed, particularly in matters of prayer and ritual, or 
■of Imam Yusuf in matters of worldly affairs, or of Imam 
Muhammad in matters of inheritance. There appears 
to be no such invariable rule wdiich would make the 
decision depend on the majority of votes only. 

Mr. Ameer Ali in his Mahommedan Law, volume H, 

5th edition, chapter XII, section III, page 460 has 
pointed out that there is no such fixed rule, as over and 
■over again the opinion of only one has been adopted for 
fatwas mi decrees. In volume I, at pages 16-17, he 
has quoted Hamadia, Jam’aa-ul Pusalain and Kazi Khan 
for the proposition that the joint opinion of the two 
disciples can be preferred to that of Imam Abu Hanifa 
if the difference is due to a change of circumstances and 
■alterations in the conditions of mankind. 

The learned advocate for the appellants has adopted 
as part of his argument a well known judgment of 1891 
delivered by Maulvi Sami Ullah, District Judge of Bae 
Bareli, in wKich original authorities were quoted to 
•challenge the opinion of Mahmood, J., both as regards 
this rule of preference and also the distinction of the 
right of the wife whose prompt dower remains unpaid 
to resist restitution of conjugal rights even after consum- 
matiom This judgment has been referred to by 

(1) (1892V I. L. R., 14 All., 429 (44S). • • 
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Mr. Ameer Ali as well as Sir Eoland Wilson in their 

anisBegam learned treatises. These authorities were subsequently 
mtoammad incorporated in the judgment of an Oudh Bench in 
Wajid Ali Khan v. SaMiawat Ali Khan (1). On pages 
Khan 144-7 of the report in that case some of the texts have 
been reproduced to show that, even in the case of a 
Suiaiman, difference, the opinion of Imam Abu Hanifa is to be 
preferred. Of course, there is no such general rule 
either. As a matter of fact, there does not appear to be 
any fixed rule : See Irfan Ali v. Bhagwant Kishore; 
(2). Different doctors have followed different rules of 
preference. Those who were more orthodox and, 
generally speaking, more ancient, in many cases- 
preferred the solitary opinion of Abu Hanifa to even the 
joint opinion of his disciples. There are later text-book 
vTiters who have preferred the opinion of two as against 
that of one. But such rules are helpful only when there 
is no clear consensus. In the early days when ne-w 
points arose and the decision had to depend on an 
inference drawn from other fatwas or from analogy, it 
was open to the learned doctors to prefer one opinion over 
the other which they considered more correct and 
consonant with the other principles, inasmuch as the- 
three Imams were not law-givers but merely interpreters- 
of the law. But if one finds a question well threshed 
out and in later centuries a particular interpretation 
adopted by the leading doctors and text-book writers,, 
it would not be proper for us in the twentieth century 
to go behind such a consensus of opinion and decide a 
point contrary to such opinion, on the ground that the 
majority of the three Imams favoured that view in the- 

earlier centuries. Such a course of action would unsettle- 

the Muhammadan law. Eules of preference were for 
the guidance of ancient jurists, and they are of no help- 
w^hen there is a clear preponderance of authority in 
support of one viewu It wmuld be too late now to resort 
to such rules in support of a new conception as to how 
(1) (1912) is Oudh Cases, 127. (2) A. I. R- 1929 All., 180 (W)- 
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a point ought to have been decided, though contrary to 
accepted opinion. Maulvi Abdul Hai of Lucknow, the AirisBEGAn 
most renowned and learned Hanafi jurist of his time, Muhammad 
has in his Introduction to Sharah Wiqayah dealt with 
this matter at considerable length. A good deal of that 
matter is to be found in Eadd-ul-Muhtar summarized in 
Sir Abdur Rahim’s Muhammadan Jurisprudence at Suiaiman,. 
pages 187-8, which can be conveniently referred to. 

He has rightly pointed out that there is no accepted 
rule that when there is a difference of opinion amongst 
the founders of schools and their disciples, opinion or 
ruling of a lawyer ought to be given according to the 
opinion of Abu Hanifa, even if all his disciples differ 
from him; and in the absence of any dictum of his in 
accordance with the opinion of Abu Yusuf, then Muham- 
mad, then Zufar and then Hasan Ibn Ziyad. If the 
authorities were examined it will generally be found that 
in some matters the solitary view of .4.bu Hanifa has been 
preferred whereas in other matters the view of Abu 
Yusuf, Muhammad or Zufar has been followed- Accord- 
ing to Al-Hawi the correct rule was that in cases of 
difference of opinion regard should be had to the authority 
and reasons in support of each view and the one which 
has the strongest support should be followed. “But 
according to the modern interpretation of Taqhd as 
above stated a lawyer of the present day should, in such 
cases, accept the view which according to the jurists of 
the fourth, fifth, and sixth degrees is correct and has 
been acted upon. But if in any case the later doctors 
have not adopted in clear language any one of the 
conflicting opinions, the law is to be ascertained by 
proceeding on the view which is most in accord with the 
habits and affairs of men.” (p. 188). 

The Radd-ul-Muhtar, volume I, page 73, states that 
if on any matter no clear answer from any one of the- 
early jurists were to exist, and the later doctors have- 
one opinion, then that should be adopted; but if they 
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^ differ, then the view of the majority of those on whom 

akisBkgam well known doctors like Abu Hafs, Abu Jafar, Abul 
Muhammad Lais, Tahawi and others have relied should be accepted. 
w^K*' ^iid if a clear answer w^ere not to exist from any one of 
these later jurists, then the Mufti should consider the 
question carefully and try his best to arrive at a correct 
Suiaiman, conclusioii SO that he may be relieved of the charge of 
not having considered it fully. 
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It would follow that if jurists of the first rank have 
differed among themselves but the jurists of the second, 
third and fourth ranks have follow^ed the opinion of one of 
them, it would not be proper in later times to go behind 
the opinion of 'these later jurists and prefer the opinion of 
the majority of the jurists of the first rank w'hich has been 
discarded by those of subsequent periods. 

The proper course undoubtedly is to abide by the 
opinions which have been adhered to in the commentaries 
w'hich are of recognized authority in India and not to 
decide the point on any general rule of interpretation 
based on the majority of votes of the ancient jurists. 

Their Lordships of the Privy Council in the case of 
Aga Mahomed Jaffer Bindanim v. Koolsom Beehee (1), 
remarked : “But it would be wrong for the courts on a 
point of this kind’’ (the right of the widow to inherit) 
“to attempt to put their own construction on the Quran 
in opposition to the express ruling of commentators of 
■such great antiquity and high authority’’ (as the Hedaya 
and the Fatawa Alamgiri). It is the practice of the greac- 
(1) (1837) I. L. H., 25 on., 9(18). 


vor.. Lvj 


A5.LAHABAD SERIES 


758 


commentators to state the difference of opinion which at ^^^33 
one time prevailed on a particular point and then to add Ams'sEGAir 
on which view is the fatwa, or which is the more correct 
or stronger view, or to use other expressions of like 
■ import. But where the learned commentators content 
themselves with a mere statement of the conflict of 

opinion wdthout expressing any definite opinion of their Sidaiman, 

own in favour of one or the other view’- and without saying 
anything about the consensus of opinion or the fatica 
being in accordance wdth a particular view, they imply 
that the conflict of opinion wms still continuing and that 
no unanimity or general concurrence had till then been 
obtained. This 'would have the effect of leaving the 
question open. The Qazi wmuld then be free to choose 
whichever of the two opinions appears to him to be the 
sounder and better adapted to the conditions and the needs 
of the times. 

The Eadd-ul-Muhtar, volume I, page 80, when repro- 
ducing the text of the Durr-ul-Mukhtar has quoted from 
Quduri as follows : “And if you said that they (jurists) 
have sometimes quoted several opinions without giving 
preference and have differed as to their correctness : Then 
T would say that we should act as they, having regard to 
the change in the habits and conditions of men, did what 
w-as more convenient, practicable and better. And people 
■vdio can discriminate are not extinct. This is a fact 
and not an imagination. But those who cannot discrimi- 
nate should refer to those -vdio can, so that they wdll be 
free from responsibility. “ 

j (A'*? 
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1933 Now before Mahmood, J., in the case of Ahdid Kadir 
Ams beoam V. Salima (1), no texts other than those of Durr-ul- 
aioHlioiAD Mukhtar, Fatawa Alamgiri (and possibly Hedaya) which 
all state the conflict of opinion, without saying which 
Khan view should be preferred, were cited. The learned Judge 
accordingly felt compelled to make a deduction from 
•suiaiman, Certain principles governing sale of goods, and applying 
them to the contract of marriage observed, at page 167 of 
the judgment in Ahdul Kadir’ s case, “after consummation 
of marriage, non-payment of dower, even though 
exigible, cannot be pleaded in defence of an action for 
restitution of conjugal rights; the rule so laid down 
having, of course, no effect upon the right of the wife to 
claim her dower in a separate action’ ’ . 

If the observation was intended to mean that the 
plea of non-payment of dower would not result in the dis- 
missal of the suit, it has never been questioned. If it 
was intended to lay down that under the Muhammadan 
law the right to demand payment of dower before restitu- 
tion of conjugal rights is destroyed completely after the 
marriage has once been consummated, then it was an 
obiter dictum in that case and though it must be treated 
with all respect it may not be of binding authority. That 
it was an obiter dictum is apparent from the very next 
sentence which is to the effect : “But the rule enunciated 
by me need not be applied in its fullest extent to the 
present case, because, etc.” The line of reasoning based 
on the analogy of sale has naturally been very severely 
criticised ati pages 148-9 in Wajid AH Khan’s case (2) 
by the Oudh Bench, and so also by Mr. Ameer Ali in his 
Mahommedan Law, volume II, pages 459-60. No doubt 
the Muslim commentators have, by way of illustration, 
applied certain principles governing a contract of sale oi 
goods to the contract of marriage, but that was by way of 
analogy only. The similarity cannot be pushed too far, 
nor can the principles governing the sale of goods N' 

(1) (1888) I.L.R., 8 AU., 149. (2) (1912) 15 Oadli Casss, 127. 
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Applied in all their details. Indeed, if one were to 
pursue the analogy far enough there would be a reductio 
■iid absurdum. The contract of sale of goods can be can- 
celled if a portion of the price has not been paid. Even 
if the goods have been once delivered they may in such an 
event he returned. But if consummation of marriage 
has taken place and a part of the dower remains unpaid, 
it would be absurd to suppose that the marriage could be 
cancelled by the wife at her will. Similarly, I do not 
think that the learned Judge, when he referred to the 
right of stoppage in transitu at page 166, at all intended 
to apply that rule to the restitution of conjugal rights. 
Such a right is exercised when the goods are in the 
possession of a carrier or agent and are in the course of 
transit, when the original owner of the goods has only a 
constructive and not actual possession. That doctrine 
can, by no stretch of the imagination, be applied to the 
refusal of the wife to go to her husband, as there can be 
no question of transit or carrier at all. 
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It is quite obvious that the analogy of sales cannot be 
carried too far. The marriage cannot be legarded as 
purely a sale of the person by the wife in consideration 
for the payment of dower and even if such a grotesque- 
analogy were to be carried to its fullest extent, it would 
not necessarily result in support of the observation made 
in Abdul Kadir's case. The answer will depend on 
whether the dower is the consideration for the first con- 
•summation of marriage only or whether it is the 
consideration for the society of the wife during the 
married life. The mere fact that the whole dower becomes 
due after consummation is no conclusive ground for 
holding that the dower is consideration only for the first 
■consummation. The lien on goods sold may be lost when 
possession is lost, but that lien is revived when posses- 
sion is again recovered. Again, if part of the goods have 
been delivered and part of it is still retained, the lien on 
the part retained continues. It may therefore be well 
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argued that if the wife after the consummation returns to 
kisBeoam her own house she can still resist restitution of conjugal 
motmimad rights so long as her dower is not paid, because her right 
w^i'^ has been revived after the cohabitation ceased. It may also 
be pointed out that a prompt dower does not become pay- 
able unless a demand is made. Prompt dower is dower 
SvMiman, payable on demand. It follows that no demand might have 
been made, and in most cases it is not made before the 
consummation of marriage. The consent of the wife 
before her dower became due should logically not destroy 
her right to recover her dowser after it has become due, 
though previous to it consummation had taken place. She 
should have the right to insist upon its payment before 
further cohabitation. I have not mentioned these points 
in order to base any conclusion on the analogy of sales, 
but merely to emphasise that the analogy cannot be 
carried too far, and even if carried very far, it does not 
necessarily clinch the matter. It may not be out of place 
to mention here that Maulvi Samiullah collected some 
authorities showing that a marriage is not regarded as a 
. mere civil contract, but as a religious sacrament. 

The original authorities on the main question before us 
may be gvouped under three heads. For the sake of 
brevity I am not quoting the original text’s or their 
translations if they have already appeared in the reported 
judgment of Wajid Ali Khan v Sakhaivat AM Khan (IK 

Under the first head come some of the ancient text- 
books called Matan. These are very terse and concise and 
generally state the opinion of Imam Abu Hanifa on this 
point -without even mentioning the difference of opinion 
between him and his two disciples and consequently with- 
out saying which opinion is to be preferred. These are 
(1) The Bedaya, (2) The Tanvirul Absar, (3) The Eanz- 
ud-Dakaik and (4) The Waqayatar-Rewaya. These are 
all quoted in Wajid Ali Khan’s case. No doubt in the 
early days there was a recognized rule that the text*? 

(1) (1912) 15 Oudh Cases, 127. 
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should be preferred to commentaries and that commen- 

taries should be preferred to collections of fatawas; but i 
when centuries passed, the consensus of opinion of jurists motammad » 

and doctors was often found to be contrary to some of the : 

ancient texts. Accordingly the commentaries which 
stated both the opinions and then preferred one over the 
other on the strength either of reason or ijma gained SuMman, 
greater strength. So much so that in later centuries the 
ancient text-books or m atari came to be regarded as ele- 
mentary treatises in which the law is only concisely and 
tersely laid down and the statement of the law contained 
therein required further explanation. The Kanz-ud- 
Dakaik (though of much later date) is particularly a book 
of this description, as it is extremely concise. This 
matter is discussed at length in Eadd-ul-Muhtar, a refer- 
ence to which is also found in Sir Abdur Eahim's 
Muhammadan Jurisprudence on pages 189-190. The 
author of Eadd-ul-Muhtar goes so far as to suggest that 
even the Durr-ul-Muklitar on w-hich he was wilting his 
commentary should not be readily accepted on account of 
its brevity. 

Under the second group may be put the great commen- 
taries which discuss the law, state the difference of 
opinion and do not clearly indicate a preference for one 
view and so in a way leave the point open. 

(1) The Hedaya, which is the commentary on the 
Bedaya by the same author, first quotes the text of the 
Bedaya and then notes the difference of opinion between 
the Imam and his disciples, but omits to say which of the 
twn should be preferred. (Hamilton’s Translation, 
volume I, book IT, chapter III, page 52). 

(2) The Durr-ul-Mukhtar which is the commentary on 
the Tanvir-ul-Absar quotes the text of Tanvir-ul-Absar 
and comments on it, giving some reasons. It does not 
in express terms state its own opinion as to what is to 
happen if consummation has taken place, but by implica- 
tion it adopts the text, particularly as it does not even 
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1933 mention the difference of opinion between the Imam and 

amsBbgam the disciples. In Wajid Ali Khan’s case (1) the text of 
MuhIIimad Tanvir-ul-Ahsar has been correctly quoted, but there has 
^w^i been a little confusion in quoting the text of the Durr-ul- 
khan Mukhtar. What has been quoted includes again the 
words of the text of Tanvir-nl-Absar interspersed with 
Suiaiman, the comments of the author of the Durr-ul-Mukhtar. The 
author merely attempts to explain the obscure words. He 
does not purport to discuss them. 

(3) The Bahr-ur-Eaik which is an elaborate commen* 
tary on the Ilanz-ud-Dakaik (volume 3, at page 191 ^ 
Egyptian edition) quotes the difference of opinion, but 
does not clearly express the view that, the opinion of the 
disciple is to be preferred. But on page 19-2 it quotes 
Bazdavi, who attained the position of a nmjtahid of the 
third rank (Sir Abdur Eahim’s Muhammadan Juris- 
prudence, page 183), to the effect that Abul Qasim Saffar 
gave fatwa against the right of the wife to resist restitu- 
tion after consummation and says that Bazdavi con- 
sidered that opinion to be good- 
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(4) The Shara Wiqaya, which is a commentary on the 
Waqayatar-Eewaya, quotes the text on which it com- 
ments, and then just mentions the difference of opinioui, 
but omits to express any preference of its own. 

(1) (1912) 15 OudA Case% 127. 
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(5) The author of Fath-ul-Qadir, which in its turn is 

a great commentary on the Hedaya, also states the differ- axisBegam 
ence of opinion, but omits to give his own opinion as to motammad 
which view should be preferred. Although it is an 
exhaustive commentary, it deals with this point rather 
briefly, and does not even refer to Saffar or Bazdavi. 

(6) Tahtawi, a great commentary on the Durr-ul- 'Sfuioiman, 
Mukhtar, also quotes the difference of opinion and refers 

to the fatwa of Saffar, and says that Bazdavi considered 
it better, but does not express its own preference (Book 
on Marriage, chapter on Dower, page 99, Calcutta 
edition). 

_ j.* UJ tiji 

(7) The author of the Eadd-ul-Muhtar (more com- 
monly known after its author Shami), another and more 
exhaustive commentary on the Durr-ul-Mukhtar, 
curiously enough deals with the matter briefly, gives the 
difference of opinion between the Imam and the disciples, 
without mentioning Saffar or Bazdavi. He does not 
state his own conclusion as to w^hich of the two opinions 
should be preferred. 

(8) Under this category I may also mention the follow- 
ing fatawas in particular: (i) Fatawa Kazi Khan. It 
quotes the difference of opinion, but omits to express any 
preference (16 Oudh Cases, at page 134); (ii) Fatawa 
Aiamgiri. Baillie’s Muhammadan Law, volume I, page 
125 gives a correct translation of the relevant passage in 
the /ata?ea except perhaps the last sentence in which the 
original word “Ba’z” has been translated as ‘several’, 
though it would be more correct to say ’some’; but here, 
too, after quoting the practice of Shaik-us- Saffar, the 
compilers omit to add on which view the fdtawa shovlS. 
be given. 
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_ OWier ancient text-books like Qadiiri do not refer to the 

anisBegam difference of opinion at all. 

In the third group may be placed some books which 
Wali prefer the opinion of the disciples. I am not quoting 
them as books of overriding authority but merely to point 
out that the fatawas have not been all one way. 

Sidaiman, (1) Fatawa Ghiyasia (chapter on marriage, page 65, 
line 19, Egyptian edition) says: “If a wife were to 
submit her person without obtaining her doAver and then 
Avish to refuse to cohabit with him until she recover her 
dower when he has cohabited with her, then in this there 
is a well known difference. But the opinion to be 
adopted is that she has not this right, but she can demand 
from her husband the prompt] dower.” 

uJ 

M ^ 

01 

^5)6 IjJ '*"h 

(2) The Jami-ul-Eumuz which is a commentaiy on 
Mukhtasar-ul-"VVaqayah by Sadrus-Sharaya, says 
(volume II, page 211, Nawal Kishore edition) : “And 
Abul Qasim-us-Saffar gave fatawa on the absence of the 
right to refuse cohabitation, and according to his 
(Imam’s) opinion on the right to refuse to go out on 
journey, and on this is the fatawa as is mentioned in 
the Haqaiq.” It is possible to urge that the 
language of the text is capable of the interpretation 
that “this” refers only to the refusal to go out on 
journey. 

(3) Fatawa Himadya quotes Umdatul Fatawa which 
does not refer to the case of consummation. Similarly, 
the quotation from Fatawa Mufti has no reference to con- 
summation (see 16 Oudh Cases, page 135). The learned 
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Judges of Oudh thought that Himadya quotes a passage 

from Tahzib which states that “although she has once 

cohabited willingly with her husband, she has a right of Muhammao 

refusal contrary to the view of the Sahabain’ ’ . But the 

learned Judges seem to have overlooked that the passage 

goes on to refer to the opinion of Qasim Saffar and then 

the opinion of the author of Tahzib is stated in the follow- SiMiman, 

ing terms : “The approved view according to me is that 

the wife possesses the right of refusal if there has been 

ill-treatment on the part of the husband, and if it be the 

fault of the wife, then she has no such right.” 

VO 

It would, therefore, follow that the Tahzib is against 
there being any absolute right of refusal in the wife. On 
the other hand, she is given that right only when the 
husband has been ill-treating her. This might be a very 
commonsense view to take, but there does not appear to 
be any further support for it. But in any case Tahzib 
cannot be cited as an authority in favour of the wife’s 
right. If anything, it is an authority against such right. 

(4) In this connection I ought to mention Batawa 
Maulana Abdul Hai, who was undoubtedly the most 
learned Hanafi doctor in India in his time. His fatawas 
cannot be put on a par with the recognized commentaries 
or fatawas. I propose to cite his fatawa in order to show 
the trend of opinion that has prevailed in this country. 

His fatawas are even now freely referred to and relied 
upon by Maulvis W'hen easy access to the original authori- 
ties in Arabic is not to be had. 

Fataw’a No. 197 (1296 A. H. corresponding to 1878) 
volume I, page 240, is particularly important. It may 
be briefly summarised as follows : 

A Sunni woman, Hinda, was married to a Shia hus- 
band, Zaid, and the marriage was performed according 
to the Shia form. After having cohabited and lived with 
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lier husband for some days, Hindu returned to her 

anisBesam mother’s house with her husband’s permission and then 
mxthammad remained there demanding her prompt dower. Zaid 
^wIm feared that she might become immoral. The question 
put to the Maulana was whether Zaid could, according 
to his religion, bring her to his house without payment of 
prompt dower in accordance with the opinion expressed in 
uaiman, text-book, Sharay-ul-Islam, although according 

to the Hedaya there appeared to be some difference of 
opinion. The answer was that the husband can take 
away the wife without payment of her dower debt, and 
for authority Bahr-ur-Eaiq was cited which quotes the 
opinion of Bazdavi who referred to the fatica of Abul 
Qasim Saffar. 

It thus appears that the older text-books no doubt pre- 
ferred the opinion of Abu Hanifa as against those of his 
disciples, so much so that they did not even care to 
mention the difference of opinion; but the later commen- 
tators pointed out that the disciples had differed from the 
opinion and also noticed that jurists like Bazdavi and 
Saffar had not followed Abu Hanifa strictly; but these 
commentators omitted to express their own definite 
opinion as to which view should be preferred. On the 
■other hand there are, at any rate, some authorities which 
•definitely preferred the opinion of the disciples to that of 
Imam Abu Hanifa. It is obvious that though in the 
earlier centuries the view of Abu Hanifa was generally 
accepted, the divergence from it became more pronounced 
in later times. Even down to the time of Aurangzeb in 
India, when the Eatawa Alamgiri was compiled, the 
conflict of opinion continued and no definite consensus of 
opinion seems to have been reached, otherwise it was 

most probable that the approved opinion would have been 

mentioned. 

This being the state of the authorities, the question is 

Avhether obiter dictum of Mahmood, J., which has 
been accepted by so many other High Courts, is to be 
followed. 
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Had I been sitting as a Judge in the times of the East 
India Company, I might then possibly have been inclined AsisBegam 
to prefer the opinion of Imam Abu Hanifa, because mtoasimad 
although a conflict ensued afterwards no eminent com- 
mentator expressly dissented from that view. But if 
.another Judge had been prepared to take the contrary 
view, I would not have been in a position to say that he SuMman, 
was necessarily wrong. The two considerations which 
might well justify the acceptance of the view’^ of the 
disciples in India are ; First, that owing to the 
prevalent practice, the amounts of dower fixed in this 
country are often unduly high and beyond the means of 
the husband. To allow to the wife the right of refusing 
to live with her husband, even after consummation, so 
long as any part of the prompt dower 3'emains unpaid 
would, in many cases, where the husband and wife 
<|uarrel, amount to an absolute option to the wife to refuse, 
to live with her husband and yet demand a maintenance 
allowance. This would dislocate domestic life. Stecondly, 
as will be shown hereinafter, under the Anglo-Muham- 
niadan law as administered in this country a suit for 
restitution of conjugal rights, though brought for the 
•enforcement of a right under the Aluhammadan law, i.s 
in the nature of a suit for specific performance, and there 
is accordingly a certain amount of discretion in the courts 
of justice which can impose a condition of previous pay- 
ment of the dower debt, or, at any rate, a portion of it, 
in the decree. 

And now the position is still stronger. For nearly dO 
years the observation of Mahmood, J., even though an 
obiter dictum, has been accepted in this Court, and indeed 
it has been followed by all the other High Courts 
■excepting Oudh : KunM Moidin (V): Hamidunnessa 
Bihi V, Zohiruddin Sheikh (2); Bai Hama r. Abdulla 
Mustafa (3); Ashia Khatoon v. Abdul Hakim Maistry (A) 
and Mst. Saleh Bibi r. Rafi-uddin (5). 

(1) (1888) I. L. R., 11 Mad., 327. (2) (1890) 1. L. E., 17 Cal. 670. 

(3) (1905) 1. L. R., 30 Bom., 122. (4) A. I. R., 1929 Rang., 189. 

(5) [1889] Punj.Rec., No. 164. ■ 
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In the case of Abdul Karim Khan v. Mst. GWioti (1) a 
anis Bmam learned Judge of this Court followed an earlier decision in 
the case of Wilayat Husain v. Allah Rakhi (2), which had 
been overruled by the Full Bench. But apparently the 
attention of the learned Judge was 'not drawn to the 
observation in the Pull Bench case as there is no reference 
to it in his judgment. On the other hand, a Division 
Bench of this Court in the case of Hijahan v. Ali Sher 
Khan (3) adhered to the view expressed in Abdul Kadir’s 
case. 

Numerous cases must have been decided, though not 
reported, on the assumption that the view of the disciples 
is to be preferred. When the law has been interpreted in 
a particular way, it may well be that in some cases the 
law governing the rights of the parties to a marriage was 
implied as a part of the terms of the contract of marriage. 

No doubt, in Oudh, a Bench of that court has taken 
a contrary view, but the Oudh Court v^as not bound to 
follow the opinion expressed by the Full Bench of this 
Court; and further, in Oudh, the difficulty of a wife 
insisting on the previous payment of an unreasonably 
high dower, which is beyond the means of her husband, 
does not at all arise, for under section 5 of the Oudh Laws 
Act the courts of Oudh have power to reduce the amount 
of the dower debt if it is “excessive with reference to the 
means of the husband’’, though in fact agreed upon. It 
also appears that the authorities placed before the Oudh 
Court were those quoted in the judgment of Maulvi Sami 
Dllab and were all one way. The authorities in support 
of the contrary view were apparently not cited before 
them. Nor is it clear that the effect of the point having 
been left open in the later commentaries was put 
prominently before the learned Judges. 

It is true that in the other High Courts the question 
has not been re-examined in the light of the original 
authorities, but the observation of Mahmood, J., has 

(1) Weakly Notes, 1906, p. 138. (2) (1880) I. L. R., 2 All., 831. 

(3) (1921) 19 A. L. J., 880. 
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been simply followed. It is also true that a Bench of 

the Calcutta High Court in Hamidiinnessa Bihi's case 

rii one member of which, PETHERAii, C. J., had been mctammad- 

a party to the Full Bench of Allahabad in Abdul Kadir’s Wah 

case, thought that according to the Fatawa Alamgiri the 

practice of the later jurists was to follow the two disciples; 

whereas, in point of fact, the Fatawa Alamgiri also in SuMman, 

one sense leaves the matter open. But the fact remains 

that throughout India, excluding Oudh, the same view 

has prevailed for several decades. 

I therefore consider that it would now be dangerous 
to go back upon this course of decisions and not to adhere 
to the well recognized principle of stare decisis, - 

particularly when at the time when M.vhmood, J., made 
his observation it was to some extent open to him to / 

prefer the view of the disciples. 

In this viewj- of the matter, I hold that the rule laid / ^ 

down in Abdul Kadir’s case (2), though an obiter dictum, f 

must be follow'ed even though the analogy of sale may \ > 

not be accepted. It may be re-stated as follow's : - S' 

The absolute right of a wdfe to insist on the payment 
of the whole of the prompt portion of her dowser before 
restitution of conjugal rights (except when the husband 
wants to take her out on a journey to another town) is 
lost after the consummation of the marriage, unless the 
consummation took place when she was a minor or of 
insane mind so as to be incapable of giving consent- 

Just as we respect the observation made as regards the 
loss of the right of the wife on consummation, even 
though it be an obiter dictum, w'e must in the same wny 
respect the other observation — though an equal obiter 
h’ctM'm— made in Abdul Kadir’s case that “Courts of 
justice in India, in the exercise of their mixed jm'isdic- 
tion as courts of equity and law, are at full liberty to 
pass conditional decrees to suit the exigencies of each 
particular case.” (page 169). Mahmood, J., undoubtedly 

(1) (1890) I.L.E., 17 Cal., 670. (2) (1886) I.L.R., 8 AIL, 149. 
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held that the loss of the absolute right of the wife to 

aihsBboam resist the claim for restitution of conjugal rights did not 
prevent the court from making the previous payment of 
Walt the dow^ex debt a condition precedent to the execution 
decree for restitution of conjugal rights. At page 
167 it was observed : “That the latter right” (the 
.Sviaiman, right of dower) “may modify and affect the former” 
(right of cohabitation) “cannot be doubted; how it 
affects and modifies it is the main subject of this refer- 
ence.” The observation at page 160 shows that the 
contention for the wife w'^as that the right of cohabitation 
does not accrue to the husband at all until he has paid 
the prompt dower. The observation at page 160 has 
already been quoted. At page 170 it w^as stated : “It 
is one thing to say that such a defence may be set up 
under certain conditions; it is a totally different thing to 
say that until the dower was paid no cause of action could 
accrue to the plaintiff. The payment of dower not being 
a condition precedent to the vesting of the right of 
cohabitation, a suit for restitution of conjugal rights, 
wdiether by the husband or by the wufe, would be main- 
tainable upon refusal by the other to cohabit with him 
or her; and in the case of a suit by the husband, the 
defence of payment of dower could, at its best, operate 
in modification of the decree for restitution of conjugal 
rights by rendering the enforcement of it conditional 
upon payment of so much of the dowser as may be 
regarded to be prompt.” Similarly at page 171 the 
Conclusion was : “So that, pushing the analogy of the 
law of sale to its fullest extent, the right of a Aluham- 
madan wife to her dower is at best a lien upon his right 
to claim cohabitation, and I am unaware of any rule of 
Muhammadan law' w'hich w'ould render such lien capable 
of being pleaded so as to defeat altogether the suit for 
restitution of conjugal rights. ” 

It is thus clear that the learned Judge w'as prepared 
to make the decree for restitution of conjugal rights condi- 
tional upon the payment of the dower debt. This, for 
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all practical purposes, would amount to upholding the !!!! 

right of the widow to claim her dower, even though begam 
consummation of marriage has taken place, the only 
difference being that the power of the court to impose waw 
such terms is held to be based on the general rules of 
justice, equity and good conscience and not on the strict 
principles of the Muhammadan law as now interpreted, suiaiman. 

This view was accepted by the Punjab Chief Court in 
the case of Mst. Saleh Bill v. Rafi Uddin (1); and the 
passing of a conditional decree was approved by a Bench 
of this Court in the case of Hijahan v. AM Sher Khan (2)- 
No doubt no conditional decree was passed in the case 
of Kunhi v. Moidin (3) nor in the case of Hamidunnessa 
Bihi V. Zohiruddin Sheik (4). But the point does not 
appear to have been raised in those cases. Nawah 
Wazir Jahan Begam v. Nawah Haidar Raza Khan (5) 
was apparently a Shia case. 

It is argued on behalf of the respondent that the 
husband has a substantive right to claim restitution of 
■conjugal rights after consummation, even though the 
dower has not been paid. It is said that this right is 
not a matter of mere procedure but is a substantive right 
under the Muhammadan law which the court has no 
discretion to refuse. Their Lordships of the Privy 
'Council in the case (.^f Moonshee Buzloor Rukeem v. 
Shiimsoonnissa Begam (6) observed that a suit for 
restitution of conjugal rights, though in the nature of a 
suit for specific performance is in reality a suit to enforce 
a right under the Muhammadan law and the courts should 
have regard to the principles of Muhammadan law. 

The obsenntion of their Lordships was directed to 
•emphasising the point that courts should not exercise 
their discretion in complete supersession of the Muham- 
madan law, but that in exercise of their discretion they 
Tshould refer to that law. But the principle was fully 


(l) [1889] Puni. Rec., No. 161. (2) (1921) 19 A. L. J., 880. 

(3) (1888) I. L. R., 11 Mad., 32T. (4) (1890) 1. L. R., 17 Cal., 670. 

(5) (1905) 10 Oudh Cases, 11. (6) (1867) 11 Moo. T. A., 551. 
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! P®cogDiz6d ttiat in passing a d6cr66 for ths restitution of 

a>.isBbgam conjugal rights the court has power to take into account 
all the circumstances of the case and impose terms which 
Wa^i if considers to be fair and reasonable. 

Khan 

ihe rule may, therefore, be re-stated as follows : 

Saiaman, absolute right ill a husband to claim 

O.J. ’ restitution of conjugal rights against his wife uncondi- 
tionally; the courts have a discretion to make the decree 
conditional on the payment of her unpaid dower debt or 
to impose other suitable conditions considered just, fair 
and .necessary in the circumstances of each 'case. 

Applying these principles to the case before us I would 
hold that the condition of the previous payment of the- 
doiver debt should be imposed on the decree for restitu- 
tion of conjugal rights, if passed. My reasons are as 
follows : 

(1) .fhe.ro are original texts of unquestionable authority 
where such a condition has been directed. 

(2) The amount of the dower debt is not excessive, and' 
there is no suggestion that it is in anir w&j beyond the 
means of the plaintiff who claims to be related to the- 
late .Nawab of Eampur. 

(3) The present plaintiff had contested the defendant’s 
claini for dower, and in spite of his contest the defendant 
obtained a decree which has now become final. 

(4) The present suit was instituted after the institu- 
tion of the suit for dow'er, and if the defendant is 
compelled to go to live in the plaintiff’s house she may 
find it very difficult to realise her decree for dowser which 
would in that event become futile. 

(5) The plaintiff had remained quiet and did not sue- 
for restitution of conjugal rights till the claim for dower- 
had been made in court and there is ground for apprehend- 
ing that the suit is by way of nullifying the decree for- 
dower. As a matter of fact, the decree for dower was- 
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attached by the plaintiff in esecntion of his decree for 
restitution of conjugal rights when the defendant refused 
to obey the decree. 

(6) The conduct of the plaintiff as disclosed by the 
finding on the next point makes it fair and just that he 
should be called upon to pay the dower debt before he 
has possession of his wife. 

The next question is whether the defendant succeeded 
in establishing legal cruelty which would disentitle the 
plaintiff from claiming restitution of conjugal rights. 
That question is one of fact and depends mainly on oral 
evidence. 
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The learned Subordinate Judge who heard the ! 

witnesses has recorded a clear finding against the defend- ' j 

ant. It lias to be conceded that the Subordinate Judge j 

was in a better position to judge whether the statements |j I 

of the witnesses were credible, because he was in a 
position to mark their demeanour which we, who have 
to go by the written evidence only, are not. I would 
accordingly be most reluctant to take a view contrary to 
that held by the Subordinate Judge, but as it is not only 
a mere question of a right to property but of compelling 
the defendant to go and live with her husband against 
her will, when there may possibly be an apprehension 
of danger to her life or person, it is our duty to examine 
the evidence afresh, and satisfy ourselves that the finding 
of the court below is correct. The points to which the 
learned Subordinate Judge has not attached due weight 
or which he has altogether overlooked are the follow- 
ing ; 


(a) When the question is of the husband’s cruel treat- 
ment towards his wife, evidence of a large number of 
witnesses cannot be expected to be forthcoming, and 
ranch will depend on the statement of the wife corro- 
borated by the circumstantial evidence, particularly when 
the cruelty is alleged to have taken place inside the 
house of her husband. 
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(b) In ilie written statement the defendant had made 
specific allegations as regards the keeping of Musammat 
Hibia as a mistress inside the house and her own ill- 
treatment by her husband. This gave sufficient 
opportunity to the husband to produce rebutting evidence. 

(c) Although the learned Judge has held that the 
defendant has failed to prove any legal cruelty against 
her, the positive finding recorded by him only amounts 
to saying that she has tried to exaggerate her allegations 
because her dower was not paid. 

(d) Dealing with the witnesses, the learned Subor- 
dinate Judge has said * * * * [A portion of the 
judgment dealing with the oral evidence and the 
criticisms of the low^er court on it is omitted here.] 

(i) The most important circumstance, wdiich has 
appealed to me, has been entirely ignored by the learned 
Subordinate Judge. There is the outstanding fact that 
the daughter of the parties is with her father and not 
with her mother. Paragraph 2 of the plaint admitted 
that the daughter was born after October, 1926; and the 
plaintiff at the end of his examination-in-chief stated 
that the daughter at the time was one and a half years 
old. Under the Muhammadan law the mother has the 
right to the custody of the person of her daughter till 
she attains puberty. The plaintiff has no female relation 
in his house except his mother, who admittedly has a 
toucli of insanity. The fact that the husband and the 
wife are living separately and in different houses, but 
that their girl, aged 1| years, remains with the father 
is a startling fact, the significance of wffiich has been 
overlooked by the court below. 

(j) It is to be seen how the parties have tried to 
explain this significant circumstance. According to the 
plaintiff the wife was taken away by her relations on a 
pretext and she took her daughter with her; but later 
on they refused to send back the wife to the plaintiff, 
but returned his daughter. According to the defendant. 
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she was ill-treated by the plaintiff and was ultimately 
turned out of the house by being placed in a conveyance begam 
called tkela (a covered vehicle driven by one or more MvuAmAs 
coolies) and sent to her house which is close by, but the ^wtii 
daughter was taken away from her by force and not 
sent w^ith her. 

Sulaiman,^ 

(k) It seems to me that wdien the ordinary feelings of 
a mother are borne in mind and when under the law^ 
the wife is entitled to the custody of her minor daughter, 
particularly w'hen she is of such a tender age as to 
require nursing and suckling, it is most difi&cult to 
believe that the mother and her relations would be so 
steel-hearted as to take away the infant from the breast 
of her mother and send her away to her father’s house 
where there is no female relation w^ho would be capable 
of looking after her comfort and safety. On the other 
hand, it is not at all improbable that if there is a serious 
quarrel between husband and wife and the husband in 
anger turns his wife but and forcibly puts her in a 
conveyance and sends her away, he may, in order to 
injure her feelings all the more, keep back their daughter, 
retain her in his house and not allow the mother to take 
her away with her. In my opinion the fact that the 
girl lias remained with the husband strongly points to 
the conclusion that the wife was compelled to leave the 
husband’s house and to leave her girl behind against her 
will, and not that having left her house with her girl 
in perfect harmony she voluntarily sent the girl back 
to her husband afterwards. 

In view of all these circumstances I am compelled to 
hold that the learned Subordinate Judge has not 
appreciated the seriousness of the evidence that was led 
before him and has been led away by unjustifiable • 
considerations to think that the defendant’s story was. 
grossly exaggerated and that there was no case of legal, 
cruelty. 
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In fairness to liim it must be pointed out that there 
■Anis begam is certainly a possibility that the story told by the defend- 
Muhammad ant that she was beaten with lathis and shoes might 
not be true, but I have no hesitation in holding that the 
fact that Mst. Hibia, a mistress, was kept in the same 
house with the wife is fully established and I do not 
Suktiman, believe the denial made by the husband nor do I accept 
the statements of his two brothers, who, admitting the 
presence of Mst. Hibia in the house, tried to explain it 
away by saying that she Avas a mere maid-servant of the 
insane mother. These brothers do not live in the same 
part of the house and are therefore not in a position to 
know about the relations between the husband and Mst. 
Hibia to the same extent as the wdfe living under the 
same roof wmuld be able to see for herself. Further, I 
think that in view of the claim for dower brought by 
the wife these brothers are supporting the plaintiff- I 
have no hestitation in holding that the husband 
misbehaved in this way that he kept a mistress in his 
house along with his wife and caused mental pain to 
her in consequence and that he must have, when quarrels 
ensued, treated his wife cruelly; and that as the quarrels 
Avere not and could not be patched up, so long as Mst. 
Hibia remained in the house, the defendant No. 1 had 
reasonable apprehension of injury to her person. 

I think that the wife is fully justified in refusing to 
go and live with her husband so long as there is no under- 
taking not to keep any mistress in the house; she can go 
to live AAuth him only if a separate house is given to 
her. Further, I think that in order to protect her safety 
it is necessary that she should have the option of keeping 
one female servant and one male serAmnt, according to 
her choice, in the house. Mr. Khwaja on behalf of the 
husband agrees to the last mentioned conditions. 

As regards defendants Nos. 2 to 5, the learned 
Subordinate Judge has quite ASTongly thrown the 
burden of proof upon them. The point made against 
them is that they did not agree to depose on oath that 
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they iiad not taken away Mst. Anis Begam and that they 
did not produce any evidence to prove that they did not aots begah 
accompany her from the plaintiff’s house or that they MusIkstAD 
were willing to let Mst. Anis Begam return to the plain- 
tiff. The learned Subordinate Judge says that he does 
not believe that if the defendants Nos. 2 to 5 were not 
interfering, Mst. Anis Begam would not have returned SiOaiman, 
to the plaintiff for such a long time. I think that his 
conclusion is quite unjustifiable. When the defendant 
was treated in the way she was, it is natural for the 
defendants to offer her protection. It is unthinkable 
that when a daughter comes back to her parents’ house 
seeking protection from the ill-treatment of her 
husband, the parents would close them door against her, 
or that when the husband comes and demands back his 
wife they would forcibly and against the will of their 
daughter send her back to her husband’s house. No 
decree for injunction can be passed against them unless 
it is clear that they are not only offering protection to 
their neglected daughter, but that they are actually 
preventing her from going, or, at any rate, inducing her 
not to go to her husband. The evidence on this point 
is almost nil. There is the solitary and vague state- 
ment of the plaintiff that the defendants are keeping 
away his wife in order to press him to transfer his pro- 
perty to her. This is merely an inference or perhaps 
an explanation why he has impleaded these defendants. 

This was not put to the wife when she was in the 
witness box. As a matter of fact, Mst. Anis Begam 
distinctly stated that it was incorrect to say that her 
father, paternal uncle, brother or maternal uncle 
brought her from her husband’s house and categorically 
stated that these people do not prevent her from going 
to his house. The two witnesses produced by the plain- 
tiff do not allege that the other defendants have done 
anything to prevent the defendant from returning to 
her husband’s house. The evidence against the defend- 
ants is therefore nil, and I am surprised that the 
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1933 learned Subordinate Judge should have decreed the 

AioaBKOAM claim against them by throwing the onus upon them. 

1 ?. 

MTT TTAMMAn 

Istafa I would accordingly allow the appeal in part and 
impose conditions on the decree for the restitution of 
conjugal rights. 

Thom, J. : — I concur. 

By the Court We accordingly allow this appeal 
and modifying the decree of the court below pass the 
following decree in lieu thereof : 

The plaintiff’s claim for restitution of conjugal rights 
against defendant No. 1 is decreed on the following 
conditions: (1) The decree shall be subject to the 
payment of E,s.l5,000, the amount of the prompt dower 
of the defendant (exclusive of costs decreed) and the 
decree for restitution of conjugal rights shall not be 
executable so long as any part of the principal amount 
of the dower debt remains unpaid or unrealised. (2) 
When the dower debt has been paid and realised in 
full, the plaintiff will be entitled to execute his decree 
for restitution of conjugal rights, provided he sets apart 
a house for the residence of his wife, offers to pay her 
maintenance allowance and allows her to keep one 
female and one male servant, according to her choice, 
at the house, and undertakes not to allow any other 
woman to live in his house to whom the defendant No. 1 
objects. 

We also think that ‘in the circumstances of the case 
the defendant No. 1 should have her costs of the suit 
in both the courts, and that the plaintiff’s claim as 
against the defendants Nos. 2 to 5 should be dismissed 
with costs in both the courts. 
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FULL BENCH 


Before Sir Shah Muhammad Sulamian^ Chief Justice, Justice 
Sir Lai Gopal Mukerji, and Mr, Justice King 

SAHU SHY AM LAL (Defendant) u, SHYAM LAL 

(PLl'IINTIFF)'^ 

Civil Procedure Code, order XXI IT, rule 3 — Compromise 
decree — ''So far as it relates to the suit'' — Part of the com- 
promise going outside the subject matter of the suit — Decree 
incorporating and giving effect to the whole compromise — 
Validity of decree — Jurisdiction, 

A suit for dissolution of partnership was compromised, one 
of the terms being that the defendant was to pay a certain 
•sum in instalments; and certain property specified in the com- 
promise was to be deemed hypothecated for the due payment, 
in default of which the plaintiff might realise his money by sale 
of the property in execution of the compromise decree. A decree 
was passed incorporating and giving effect to the whole com- 
promise. The compromise was not registered, nor attested as 
a mortgage deed would be. In execution of the decree the 
property was sold and the decree-holder purchased it. The 
■<juestion arose as to whether he had obtained a good title. 
Held that the decree was not one passed without jurisdiction 
and neither it nor the sale founded on it was a nullity, and the 
purchaser had got a good title. 

So long as the compromise relates to the suit, the court has 
full authority under order XXIII, rule 3 of the Civil Procedure 
Code to pass a decree in terms of the compromise even though 
it might not have, strictly speaking, formed the subject matter 
of the suit. 

No doubt it is the duty of the court, under order XXIII, 
rule 3, to see that although the whole of the compromise 
between the parties is recorded, the operative portion of the 
decree is confined to that part only which relates to the suit. 
A proper and effectual method of carrying out the terms of the 
rule would be for the decree to recite the whole of the agree- 
ment and then to conclude with an order embodying those 
matters which relate to the suit, or the agreement could be 

*^eec)iid App3al No. 201 of 1930, from a decree of Fran Nath Aga, Additional 
biibordinate Judge of Moradabad, dated the 4th of November, 1929, confirming 
Maharaj Bahadur Lai, Munsif of Ohandausi, dated the 30th of April, 
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iiitrod.iic6d. in 3) scliGd-til© to tliG dGcrGG , but , in oitbGr c&sGj 
although the operative part of the decree would be properly 
confined to the actual subject matter of the then existing 
litigation, the decree taken as a whole would include the agree- 
ment. But it does not necessarily follow that if the court 
does not strictly follow this direction, it is acting without juris- 
diction. 

Even in cases where a part of the compromise does not, 
strictly speaking, relate to the suit and nevertheless the court 
deciders that it relates to the suit and incorporates it into the 
operative portion and passes a decree in terms of it, the decree 
is not a nullity and not one passed without jurisdiction, but 
would be binding upon the parties to the decree and its validity 
cannot be questioned in the execution department, nor can any 
title derived under it be attacked. 

The expression, “so far as it relates to the suit”, in order 
XXIII, rule 3 is wider than the expression, “so far as relates 
to so much of the subject matter of the suit as is dealt with by 
the compromise”, which occurred in section 376 of the former 
Code; and matters which may not, strictly speaking, be the 
subject matter of the suit itself as brought may yet “relate to 
the suit”. 

Mr. Panna LaZ, for the appellant. 

Mr. S.. N. Seth, for the respondent. 

SuLAiMAN, C. J., Mukerji and King, JJ. : — This 
case has been referred to a Full Bench because of 
certain important questions of law which arise in it. 
It appears that Sahu Shyam Lal instituted suit No. 
125 of 1923 in the court of the Subordinate Judge of 
Moradabad for dissolution of his partnership with 
Kalyan Das and others. On the 25th of December, 
1923, the parties compromised their dispute and a 
written compromise was filed in court. Under this 
compromise, apart from the liability to pay Es. 1,000, 
the defendant agreed that Rs. 1,500 were further due 
to the plaintiff from the defendant and he agreed to pay 
the amount in annual instalments of Es.l50 each, 
spread over a number of years. It was also provided 
that in default of payment of any instalment, the whole 
of the amount would become due and would be payable 
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witli interest at 1 per cent, per mensem and it further 
provided that the property specificaliy mentioned in the 
compromise would remain {makful and mcirhun) lai. 
hypothecated and mortgaged for the amount due to the Shy AM 
plaintiff and that the defendant shall not transfer or 
encumber the same property and that in case of breach 
of any . of the conditions the plaintiff would be entitled 
to realise the amount by sale of the aforesaid property 
by execution of this decree without bringing a fresh 
suit. 

The court passed a decree in terms of this compromise 
and incorporated the whole of the compromise into the 
decree- It may be noted that this compromise was 
neither registered nor was it attested as a mortgage deed 
would be. 

Subsequently one Gopal Ram brought a money suit 
No. 439 of 1926 against Kalyan Das and others and 
obtained a decree. After attaching the . property 
mentioned in the previous decree he proceeded to execute 
his decree by- sale of the same. Sahu Shyam Lai 
applied that his charge over the property should be 
declared at the time of the auction. This request was 
granted. The auction sale in execution of G-opal Ram’s 
decree took place with the announcement of the incum- 
brance and the property was purchased for Rs.l4 by 
Munshi' Shyam Lai, who is a different person from 
Sahu Shyam Lai. 

When Sahu Shyam Lai executed his decree in suit 
No. 125 of 1923 by sale of this property Munshi Shyam 
Lai, the auction purchaser, objected, but his objection 
was disallowed and the property was again sold at 
auction in execution of Sahu Shyam Lai’s decree and 
the property was purchased by Sahu Shyam Lai for 
Rs.550. 

The present suit was instituted by Munshi Shyam 
Lai principally against Sahu Shyam Lai for a declara- 
tion that the purchase made by him previously was 
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good and that the property was vested in him and that 
the present purchase by Sahu Shyam Lai was invaM 
and not binding upon him. 

Both the courts below have decreed the suit in favour 
of the plaintiff, holding that the compromise in suit 
No. 12.5 of 1923 was in the nature of creating a mort- 
gage on immovable property, and not being registered 
was inadmissible in evidence and the court acted v-ith- 
out jurisdiction in so far as it created a mortgage on 
immovable property. It was held that all subse(^uent 
proceedings including the auction purchase by sahu 
Shyam Lai were null and void. Sahu Shyam Lai has 
come up in appeal to this Court and ctiallenges the 
finding of the courts below. 

It is quite obvious that if the court had no jurisdic- 
tion to incorporate any part of the compromise into the 
decree, the decree would be uLtvd viT6s and therefore 
void and a nullity and the auction purchase would fall 
with it. On the other hand if the court had jurisdiction 
to entertain the compromise, then even if it acted in an 
irregular manner or acted illegally or committed au 
error of law the decree when passed would be one passed 
with jurisdiction and binding on the parties uidess set 
aside in appeal or by way of review of judgment. 

It is possible to conceive of cases where a civil court 
would not have jurisdiction to pass a decree even if it 
is based on a compromise between tlie parties. For 
instance, a small cause court may not have jurisdic- 
lion to deal with rights to immovable properties, or a 
revenue court may not have jurisdiction to deal wit^ 
immovable property, or even a Munsif’s court may uo» 
have pecuniary jurisdiction to deal with properties 0 
higher valuation, or again a civil court may not have 
jurisdiction to deal with matters which are exclusivrty 
within the jurisdiction of the revenue courts. u 
the other hand, it appears to have been contemplate 
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by tlie legislature that there may be matters which 
are irrelevant to the suit and should be ignored by 
the court and only such matters as relate to the suit 
be incorporated in the decree. 

Order XXIII, rule 3 of the Code of Civil Procedure 
provides that where it is proved to the satisfaction of 
the court that a suit has been adjusted wholly or in 
part by any lawful agreement or compromise, or 
where the defendant satisfies the plaintiff in respect of 
the whole or any part of the subject matter of the 
suit, the court shall order such agreement, compromise 
or satisfaction to be recorded and shall pass a decree in 
accordance therewith so far as it relates to the suit. 
These words appeared in tihe old section 375 but the sec- 
tion proceeded to add “and such decree shall be final so 
far as relates to so much of the subject matter of the 
suit as is dealt with by the agreement, compromise or 
satisfaction”. 
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It seems to us that the expression “so far as it relates 
to the suit” is somewhat wider than the expression “so 
far as relates to so much of the subject matter of the suit 
as is dealt with by the compromise”. It is certainly 
possible to conceive of matters which may not, strictly 
speaking, be the subject matter of the suit itself as 
brought and yet they may relate to the suit. It there- 
fore follows that so long as the compromise relates to the 
suit the court has full authority under this rule to pass 
a decree in terms of it even though it might not have, 
strictly speaking, formed the subject matter of the suit. 

Similarly there is nothing in section 2 of the Code of 
Civil Procedure, which defines the decree, which would 
prevent the court from passing a decree in terms of the 
compromise which relates to the suit although it may 
not be called the subject matter of the suit. All that it 
requires is that the court may determine the rights of the 
parties in regard to all or any matters in controversy in 
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the suit, viz., matters that may he in controversy in the 
suit and matters that may he brought in by the parties 
If the property has not been included in the suit it 
can he so included by a proper amendment of the 
plaint. The court would therefore have proper jurisdic- 
tion to deal with it. The fact that the court deals with 
it before going through the formality of amending 
the plaint would be an illegality or non-compliance 
■with the provisions of the second schedule, and not 
necessarily a question of jurisdiction. Where the court 
has jurisdiction to deal with the property, having regard 
to its nature, character and valuation, the mere fact that 
it was not originally included in the plaint would not 
oust the jurisdiction of the court when it was acting upon 
the agreement of the parties. 

No doubt it is the duty of the court to see that although 
the -whole of the compromise between the parties is 
recorded, the operative portion of the decree is confined 
to that part only which relates to the suit. This point 
■was emphasised by their Lordships of the Privy Council 
in Hemanta Kumari Dehi v. Midnapiir Zamindari Go. 
(1). Pollowing the observations made by their Lord- 
ships of the Privy Council on page 495, we think that a 
perfectly proper and effectual method of carrying out 
the terms of this section would be for the decree to recite 
the whole of the agreement and then to conclude with an 
order embodying those matters which relate to the suit, 
or it could introduce the agreement in a schedule to the 
decree; but in either case, although the operative part of 
the decree would be properly confined to the actual 
subject matter of the then existing litigation, the decree 
taken as a whole would include the agreement. 

It is incumbent on courts to follow this direction and 
to see that the final order passed by the court is correct. 
But it does not necessarily follow that if the court does 
not strictly follow this direction, it is acting ■without 
jurisdiction. 

(1) (1919 LL. E., 47 Cal., 485. 
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In some cases it may be very easy to split up the 
compromise into two parts, — ^the first which relates to sahtt 
the suit and the second which does not relate to the suit, 
and then it would be very easy for the court to incorporate shyam 
into the operative portion of the order the part which 
relates to the suit, and to exclude the other which does 
not relate to the suit. On the other hand, there can be 
a compromise which mixes up various matters in such 
a way as to make it impossible to separate the part which 
exclusively relates to the suit and another part which does 
not so relate to the suit. It will therefore be the duty 
of the court to decide which relates to the suit and which 
does not relate to it. Such a question obviously is a 
question of law to be decided by the court which is called 
upon to pass a decree on a perusal of the compromise. 

The court in deciding this matter may err, but the court 
would have jurisdiction to decide a point of law wrongly. 

Except in cases where the court had no jurisdiction to 
entertain the matter at all, a wrong decision would make 
the decree valid and binding on the parties. No doubt 
there has been some conflict of opinion on this point. 

It was held in the case of Mohihidlah v. Imami (1) that 
a court had jurisdiction to award to the plaintiff a larger 
amount than was claimed if the amount is decreed on a 
compromise between the parties. In a later case in 
Raghuhans Mani Singh v. Maliahir Singh (2) there was 
an observation at pages 80-81 which was in the nature 
of an obiter dictum that the decree of a court will be 
enforceable as a decree only so far as it relates to the 
subject matter of the suit. The learned Judges were not 
called upon to decide whether, if the court wrongly 
decided that a certain agreement related to the suit and 
passed a decree on it, the decree would be a nullity and 
would not be binding on the parties to it. The view 
which has prevailed in Madras and also in Oudh seems 
to be to the effect that even though it incorporates some 
part of it which did not, strictly speaking, relate to the 

(U(1887) L L. R., 9 All., 229. (2) (1906) I. L. R., 28 AU., 78. 
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_ suit, it would nevertheless not be ultra vires On tb^ 
other hand, the earlier Calcutta cases and some cases of 
the Punjab Chief Court seem to lay down that a cow 

Muld not pass a daree in terms of the compromise which 
do not relate to the suit. 

We think that even in cases where a part of the com- 
promise does not, strictly speaking, relate to the suit 
and nevertheless the court decides that it relates to the 
sui an incorporates it into the operative portion and 
passes a decree in terms of it, the decree is not a nullity 
and not one passed without jurisdiction, but would be- 
binding upon the parties to the decree and its validity 
cannot be questioned in the execution department, nor 
can any title derived under iti be attacked. In this view 
of the matter It is not necessary for us to consider the 
question whether the compromise did or did not attempt 
to create a mortgage. Prima facie, having regard to the- 
language used and the intention that the property shall 
not be liable to be transferred or encumbered so as to 
prejudice the plaintiff, it was in the nature of a mortgage. 
The mere fact that it was not registered or not properly- 
attested would not make a document inadmissible, but 
we think It IS not necessary to express any final opinion- 
on the point in this case. 

It has been contended before us that inasmuch as 
the court has merely ordered that the decree should be- 
passed m terms of the compromise it was not necessary 
to incorporate the whole of the compromise into the- 
operative portion of the decree. No doubt the lower 
court intended to incorporate the whole of the compro- 
mise into the operative part of the decree as was actually 
done when the decree was prepared. We might also add 
that even If our view had been different, we would not 
have readily accepted the contention that the direction, 
hat the money decree to be paid in instalments should 

default by sale of tbe property 
.pecified m the execution department, would necessarily 
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be a provision which would amoiint to an agreement not 
relating to the suit. 

We accordingly allow the appeal and setting aside the 
decree of the conrt below dismiss the suit with costs 
throughout. 


APPELLATE GEIMINAL 


Before Mr. Justice King and Mr. Justice Iqbal Ahmad 
EMPEEOE t?. EAQ-HO EAM^ 

Indian Penal Code, section 477^4 — Falsification of register w 
intent to conceal previous embezzlement — ‘'Intent to 
defraud'' — “Dishonestly" — Indian Penal Gode^ sections 23, 
24. 

The word “dishonestly’’ does not occur in section 477A of 
the Indian Penal Code, and all that is necessary to bring a 
person within the purview of that section is that he should 
have altered or falsified any book or paper etc. wilfully and 
with intent to defraud. 

The terms “fraud” and “defraud” are not defined in the 
Indian Penal Code, but it is clear that if the intention with 
which a false document is made is to conceal a fraudulent or 
dishonest act which had been previously committed, the inten- 
tion cannot be other than an intention to defraud. The con- 
cealment of an already committed fraud is a fraud. 

A document that is made with the intention of concealing 
a dishonest act already committed is made “dishonestly” 
within the meaning of section 24, read with section 23, of the 
Indian Penal Code as it facilitates the retention of the wrong- 
ful gain already made. 

Making a false document with a view to prevent persons 
already defrauded from ascertaining that misappropriations 
had been committed, and thus to enable the person who com- 
mitted the misappropriations to retain the wrongful gain 
which he had secured, amounts to the commission of a fraud 
and brings the case under section 477A of the Indian Penal 
Code. 
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* OxiDQLiaal Appeal itsTo. 501 of 1932, by tbe Lopal Government from an 
order of R. K, Mitter, Sessions Judge of Jaunpur, dated the 9th April, 1932. 
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Skiija-ud-din Ahmad v. Emperor (1), Empress of India v 

Empeeoe Jiwanand (2), Queen-Empress v. Girdliari Lai (3), Queen x. 

Ragho Gumul (4) and Queen v. Jagesliur Per shad (5), dissented 

Ram from. 


The Assistant GoA^rmnent Advocate (Dr. M. Wali- 
ullah), for the Crown. 

Mr. Gopalji MeJirotra, for the accused. 

Ding and Iqbal Ahmad, JJ. : — This is an appeal by 
the Local Government against the acquittal of Eagho 
Earn, respondent, of charges of falsification of accounts 
under section 477A of the Indian Penal Code. 

Eagho Earn was the goods cJerk in charge of the goods 
office at Jaunpur, E. I. Eailway station. He misappro- 
piiated various sums of money that were paid by consign- 
ees of goods on account of the freight of consignments. 
He was accordingly prosecuted under section 409 of the 
Indian Penal Code for having committed criminal breach 
of trust with respect to three items and the learned Assist- 
ant Sessions Judge convicted him and sentenced him 
to rigorous imprisonment for three years and also to a 
fine of Es.500. The conviction and sentence were on 
appeal upheld by the learned Sessions Judge. Eagho 
Earn filed an application in revision in this Court against 
the appellate order of the learned Sessions Judge and we 
have today dismissed that application- 

Eagho Earn was separately tried under section 477A 
of the Indian Penal Code for having fraudulently falsified 
the delivery book with a view to cover the defalcations 
made by him. The evidence shows that when a consign- 
ment of goods was sent from any station to Jaunpur, 
an invoice was sent to Jaunpur containing details of the 
consignment, and this invoice was copied into the left 
hand page of the delivery hook in the goods office and 
after the delivery of the goods to the consignee the right 

[si IlSSel s'aiPr«9 ® ah., 221. “ 

(3) (1886) 1- 8 (4) (1870) 2 N.-W. P. H. O. R., 11. 

(5) (1873) 6 N.-W.-r. H. 0. R., .56 
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hand page of the delivery book was also filled in. Some- 

times through mistake it so happened that an invoice was 
copied in twice over in different places on the invoice Ragho 
side of the delivery book, and when the goods arrived and 
delivery was effected the relevant entry on the delivery 
side of the register was made as against one of the 
invoice entries. In such cases the second invoice entry 
remained without any entries being made on the delivery 
side, and when the mistake of the double entry of the 
invoice was detected a note used to be made against the 
second invoice entry on the delivery side, that the consign- 
ment had been twice accounted for and a reference used 
to be made to the page and number of the first invoice 
entry. The method adopted by Eagho Earn for mis- 
appropriating the freight paid to him was as follows : 

In cases where two consignments of similar goods were 
received, he misappropriated the freight of one consign- 
ment and altered the details on the invoice side of the 
entry relating to that consignment in such a manner as 
to make it appear that the consignment was the same as 
another consignment whose freight was duly credited, 
and an entry used to be made by him on the delivery 
side against the invoice relating to the consignment, the 
freight of which had been misappropriated by him, that 
it had been twice accounted for. 

The learned Assistant Sessions Judge held that it was 
satisfactorily proved that Eagho Earn falsified the 
delivery book, and accordingly convicted him under 
section 477A of the Indian Penal Code and sentenced 
him to rigorous imprisonment for a term of three years 
as well as to a fine of Es. 500 and, in default of payment 
of fine, to six months’ simple imprisonment. But as 
Eagho Earn had been sentenced to the same period of 
imprisonment in the case under section 409 of the Indian 
Penal Code he ordered the sentences of imprisonment in 
both the cases to run concurrently. The learned 
Sessions Judge on appeal agreed to the finding of the 
learned Assistant Sessions Judge that the false entries in 
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question were made by Eagbo Earn, but relying on the 
decision of this Court in Shuja-ud-din A hmad v. Emperor 
(1), held that as Eagho Earn falsified the delivery book 
not with the intention of causing any wrongful gain or 
wrongful loss, or defrauding any one, but with the 
intention of screening his past guilt, he could not legally 
be convicted under section 477 A of the Indian Penal 
Code. He accordingly acquitted Eagho Earn. 

In the reported case one Shuja-ud-din who was a 
liquidation clerk was tried under section 408 of the 
Indian Penal Code for having committed criminal 
breach of trust with respect to various sums of money 
received by him in the course of his duty from different 
persons, which sums he ought to have deposited in the 
bank, and was also separately tried under section 47 7 A 
of the Indian Penal Code for making false entries in 
the accounts maintained by him in the discharge of the 
duties entrusted to him as liquidation clerk. He was 
convicted under both the sections by the learned Sessions 
Judge, but on appeal a learned Judge of this Court 
acquitted him of the charge under section 477 A of the 
Indian Penal Code, on the ground that the object with 
which the false entries were made by Shuja-ud-din “was 
not to defraud any one by making the false entries but it 
was in the main to save himself from the consequences 
of defalcations”. In support of this view the learned 
Judge relied on the decisions of this Court in Empress of 
India v. Jiwanand (2) and Queen-Empress v. Girdhari 
Lai (3). In those cases it was held by this Court that 
when a clerk, who had committed criminal breach of 
trust, subsequently made false entries in an account 
book, with the intention of concealing the criminal 
breach of trust committed by him, he could not be 
convicted of the offence of forgery under section 465 of 
"the Indian Penal Code. In the case of Empress of 
India v. Jiwanand (2) the learned Judge, after referring 





(1) (1922) 20 A. L. J., 662. (2) (1832) I. L. R., 5 All., 221. 

(3) (1886) I. L. R., S AU., 653. 
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to the definition of ‘ ‘forgery’ ’ in section 463 of the Indian 
Penal Code, observed that in order to constitute the 
offence of forgery a “dishonest” or “fraudulent” intent 
is absolutely essential. He then referred to the defini- 
tion of the word “dishonestly” in section 24 and of the 
word “fraudulently” in section 25 of the Indian Penal 
Code and formulated the question for decision in the 
following words: “Did the prisoner intend to cause 
Avrongful loss or wrongful gain to any person, or did he 
intend to defraud any one?” He answered the question 
in the negative on the ground that “It is clear that 
intention, ea? mecessitate rei. relates to some future 
occurrence and not to the past. It cannot he said, when 
Avrongful loss or wrongful gain has already been caused, 
or a person has already defrauded, anything can be 
subsequently done which could be dictated with the 
intention to cause that which has already occurred.” 
The case of Empress of India v. Jiwanand (1) was 
followed in the decision in Queen-Empress v. Girdhari 
Lai (2) referred to above. These cases are undoubtedly 
authorities for the proposition that if a person, with 
the intention to conceal a fraud which had been 
previously committed by him, makes or alters a docu- 
ment he cannot be said to have acted “dishonestly” 
within the meaning of section 24 or to have acted 
“fraudulently” within the meaning of section 25 of the 
Indian Penal Code. To the same effect are the deci- 
sions of this Court in Queen v. Lai Gumul (3) and Queen 
V. Jageshur Pershad (4). 

We are unable to agree to the decisions of this Court 
to which reference has been made above. It is true that 
in order to constitute the offence of forgery as defined 
by section 463 of the Indian Penal Code it is essential 
that a “false document” should have been made as 
explained by section 464 of the Indian Penal Code. In 
other words, an act which is said to constitute forgery 


(1) (1882) L L. B., 5 All., 221. 

(3) (1870) 2 H. W. P., H. C. R., 11. 


(2) (1886) I. L. R., 8 AIL, 663. 

(4) (1873) 6 N. W. P., H. C. R., 56. 
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1933 amount to making a false document 'within the 

Em^brob meaning of section 464 and. as in section 464 the words 
Ragho “dishonestly or fradulently” occur, a document cannot 
be a “false document” unless it is prepared with a 
dishonest or fradulent intent. 

Section 23 of the Code defines “wrongful gain”, 
“wrongful loss” and “gaining wrongfully; losing 
MTongfully” . The next section 24 provides that 
“Whoever does anything with the intention of causing 
wrongful gain to one person or wrongful loss to another 
is said to do that thing dishonestly.” Section 25 
provides that “person is said to do a thing fraudulently 
if he does that thing with intent to defraud, but not 
otherwise.” It is manifest therefore that in order to 
constitute the offence of forgery a document should have 
been made either with the intention of causing wrong- 
ful gain or wrongful loss or with intent to defraud 
some person. But there is nothing in the Code to 
justify the assumption that the intention to cause 
wrongful gain or wrongful loss, or the intent to defraud, 
contem|)lated by sections 24 and 25 of the Code has 
reference to some future occurrence and not to the past. 
If the intention with which a false document is made 
is to conceal a fraudulent or dishonest act which had 
been previously committed, we fail to appreciate how 
that intention could be other than an intention to 
commit fraud. The concealment of an already com- 
mitted fraud is a fraud. 

The terms “fraud” and “defraud” are not defined 
in the Code. Sir James Fitz James Stephen in his 
History of the Criminal Law of England, volume II, 
page 121, observes that “whenever the words ‘fraud' 
or ‘intent to defraud’ or ‘fraudulently’ occur in the 
definition of a crime, two elements at least are essential 
to the commission of the crime; namely, first, deceit or 
an intention to deceive, or in some cases mere secrecy ; 
and secondly, either actual injury or possible injury. 
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or an intent to expose some person either to actual 
injury or to a risk of possible injury by means of that 
deceit or secrecy.” “This intent”, he adds, “is very 
seldom the only or the principal intention entertained 
by the fraudulent person, whose principal object in 
nearly every case is his own advantage ... A practical- 
ly conclusive test as to the fraudulent character of a 
deception for criminal purposes is this : Did the author 
of the deceit derive any advantage from it which could 
not have been had if the truth had been known? If 
so, it is hardly possible that the advantage should not 
have had an equivalent in loss or risk of loss to some one 
else, and if so, there was fraud.” Where, therefore, 
there is an intention to obtain an advantage by deceit 
there is fraud and if a document is fabricated with 
such intent, it is forgery. A man who deliberately 
makes a false document in order to conceal a fraud 
already committed by him is undoubtedly acting with 
intent to commit fraud, as by making the false docu- 
ment he intends the party concerned to believe that no 
fraud had been committed. It requires no argument 
to demonstrate that stejos taken and devices adopted 
with a view to prevent persons already defrauded from 
ascertaining that fraud had been perpetrated on them., 
and thus to enable the person who practised the fraud to 
retain the illicit gain which he secured by the fraud, 
amount to the commission of a fraud. An act that is 
ealculated to conceal fraud already committed and to 
make the party defrauded believe that no fraud had 
been committed is a fraudulent act and the person 
responsible for the act acts fraudulently within the 
meaning of section 25 of the Code. Further, it is 
provided by section 23 of the Code that “A person is 
said to gain wrongfully when^ such person retains 
wrongfully as well as when such person acquires 
wrongfully.” A document that is made with the 
intention of concealing a dishonest act already com- 
mitted is made “dishone.stly” within the meaning of 

57 AD 
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section 24 as it facilitates the retention of the wrongful 
gain already made. We hold, therefore, that if a 
document is prepared with the intention of concealing a 
fraud that had already been committed, and thus to- 
enable the person who had made “wrongful gain” to 
retain the property that he had acquired by unlawful 
means, it amounts to .1 false document and the person 
making the document is guilty of forgery. The ^dew 
that we take is in consonance with the decision of the 
Madras High Court in Qfueen-Empress v. Sabapati (1), 
the decisions of the Calcutta High Court in Lolit Mohan 
Sarkar v. Queen-Empress (2) and Emperor v. Rash 
Behari Das (3) and the decision of the Bombay High 
Court in Emperor v. Balkrishna Wa^ndn (4). 

The respondent before us was charged under section 
4/7A of the Indian Penal Code. That section was 
introduced in the Code for the first time by Act III of 
r895. It is worthy of ndte that the word “dishonestly” 
does not occur in that section and all that is necessary 
to bring an accused person within the purview of that- 
section is that he should have altered or falsified etc. any 
book, paper- etc. “wilfully and with intent to defraud”. 
It cannot be doubted for a moment that the falsification 
of the delivery book by the respondent w;as with a 
view to conceal the misappropriations made by him 
and thus to enable him to retain the amount misappro- 
priated by him. It follows, therefore, that he by the- 
falsification of accounts intended to and did derive an 
advantage for some time which he could not have- 
derived if the books had not been falsified. There is, 
therefore, no escape from the conclusion that' the' 
falsification of the delivery book by the respondent was 
with intent to defraud and he was rightly convicted under 
section 477A of the Indian Penal Code by the learned 
Assistant Sessions Judge. 


(1) (1888) I. L. E., 11 Mad., 411. 
(3) (1908) I. L. R., 35 Cal., 450. 


(2) (1894) I. L. E., 22 Cal., 313. 
(4) (1913) I. L. E., 37 Bom., 666.. 
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We accordingly allow this appeal, set aside the order of 

acquittal passed by the learned Sessions Judge and restore 
the order passed by the learned Assistant Sessions Judge. Baoho 
T he accused shall be deemed to have been serving the ^ 
sentence of imprisonment passed on him in the present 
case concurrently wuth the sentence of imprisonment 
passed on him on the 29th of January, 1982, in sessions 
case hio. 32 of 1931. 


TUI.L BENCH 

1933 

Before Sir Shah Muhammad Stilaimcm, Chief Justice, Justice ^ 4 ^ 5 ^ 7,27 
Sir Lai Gopal Muherfi and Mr. Justice King 

SEI KEISHNA CHANDEA (Plaintiff) MAHABIE 
PE AS AD AND OTHEES (DEFENDANTS;^ 

Court Fees Act (VII of 1870), schedule II, article 17(iii) — Suit 
for a declaration that a certain decree is not hinding on the 
plaintiff and is void and ineffectual — CanceUalion not speci- 
fically prayed for — ''Any other relief ichicli may be jusV — 

Whether consequential relief — ■Specific Relief Act (I of 
1877), sections 39, 42. 

The plaintiff prayed for a declaration that a certain decree 
was not binding upon him and w'as altogether void and 
ineffectual; he also added the usual prayer that any other relief 
Tvhich in the opinion of the court might be deemed just might 
also be granted. Held that inasmuch as the plaintiff merely 
asked for a declaration that the previous decree was not bind- 
ing on him and was altogether void and ineffectual, his suit 
w'as one for obtaining a declaratory decree only and fell under 
aTticle 17(iii) of the second schedule of the Court Pees Act and 
the court fee payable was rupees ten only. As regards the 
other relief it was that such a relief i.s unnecessarily added 
in most plaints and is not intended to mean anything more 
than reminding the court of its power to grant other reliefs 
even though not specifically asked for. The wwds of this 
relief were too vague and indefinite and no specific relief was 
referred to therein, and it could not be regarded as one which 
required the demand of an additionai court fee or as one which, 
when coupled with the declaratory relief, changed the nature 
of the relief claimed in the suit. 


^Firsfc Appeal Ho, 21 of 1930, from a decree of Kjislina Das, Subordinate 

Judge of Ghazipur, dated the IStli of October, 1929. 
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Where the plaintiff deliberately omits to claim a consequen- 
tial relief and contents himself with claiming a mere declara- 
tory decree, the court cannot call upon him to pay court fees 
on the consequential relief which he should have claimed 
although he has omitted to do so. 

In the case of suits falling under section 39 of the Specific 
Eelief Act it has, no doubt, been held that although the plain- 
tiff may merely ask for the instrument to be declared void or 
voidable, without expressly asking for it to be delivered up and 
cancelled, nevertheless the suit is not one for obtaining a mere 
declaratory decree but one for obtaining a substantive relief. 
But the case of a decree stands on a different footing, because 
a suit to avoid it does not strictly fall under section 39 of the 
Specific Eelief Act. If, however, the plaintiff chooses to 
ask for a definite relief for the cancellation or the setting aside 
of the decree, in addition to a declaration that it is not binding 
on him, he is professedly asking for something more than a 
mere declaratory decree. 

Kalu Ram v. Bahu Lai (1) .explained and distinguished. 

A suit for a mere declaration that a certain decree is not 
binding on the plaintiff does not, strictly speaking, fall within 
the scope of section 42 of the Specific Eelief Act. But that 
section is not exhaustive so as to exclude all other forms of 
■declaratory suits, and declaratory suits have been entertained 
and declarations granted by the Privy Council which, strictly 
speaking, did not fall within the purview of that section. 
Therefore, although the view can be taken that a suit like the 
piesent is not one merely for obtaining a declaratory decree 
but is essentially one for obtaining a more substantive relief 
amounting to frustration or cancellation of the decree, yet 
having legard to the fact that the Court Pees xA.ct being a 
fiscal measure should be construed strictly and in favour of the 
subject, and to the long course of decisions in this court, the 
court fee of ten rupees should be held to be sufficient. 

Mr. G. S. Pathak, for the appellant. 

Mr. J. P. Bhargava, for the respondents. 

SULAIMAN, c. J., Mukerji and King, JJ. The 
following question has been referred to the Full Bench 
for an answer : “Whether the court fee of Es.lO paid by 
the plaintiff on the plaint as filed by him was sufficient, 
an I not, what would be the proper court fee payable.” 

(1) (1932) I. n. R., 54 812. 
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The plaintiff in this case was a minor suing through a 
guardian and his case was that in a previous suit brought sbi 
for the partition of a joint Hindu family property he cuSl 
was not effectively represented by his guardian who was MAiism 
very negligent and careless and did not properly look pkasad 
after his case. The suit was referred to arbitration which 
resulted in an award which was incorporated in the decree 
of the court. The plaintiff prayed for the following reliefs 
specifically : (a) It may be held that Govind Prasad, 

defendant third party, did not in any way look after the 
rights of the plaintiff during the pendency of suit 
No. 66 of 1927, in the court of the Subordinate Judge 
of Ghazipur, and that he was guilty of gross negligence 
on account of which the plaintiff was greatly deprived 
of his rights, and it may be declared that the decree 
No. 65 of 1927 is not in any way binding upon the 
plaintiff and is altogether void and ineffectual; (h) In 
addition to relief (a) any other relief which may, in the 
opinion of the court, be just may also be granted to the 
plaintiff against the defendants, together with the costs 
of this suit. He valued the subject-matter of the suit 
for purposes of jurisdiction at Es.45,308 but paid a 
court fee of Es.lO for the declaration that the decree is 
null and void. No separate valuation was given for the 
reliefs claimed. An attempt to supply it by way of 
amendment proved infructuous. 

The question that arose before the Division Bench was 
whether the payment of Es-10 as court fee, treating the 
relief claimed as one for obtaining a mere declaratory 
decree, was sufficient or whether the plaintiff was claim- 
ing something more, i.e. a substantial relief for which an 
ad valorem court fee should be charged. 

Eecently a Bench of five Judges has had to consider 
some provisions of the Court Pees Act in Kalu Ram v. 

Babu Lai (1). In that case the plaintiff had asked for 
reliefs for adjudging a certain mortgage deed void and 
ineffectual and for its cancellation and also for the 


(1) (1932) I. L. R., 54 AU., 812. 
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cancellation of a compromise decree which resulted in a 
preliminary decree. The Full Bench pointed out that 
the reliefs claimed were something more than a mere 
declaratory decree and that the payment of Es.lO was 
not sufficienl. 

The learned advocate for the respondents has relied 
strongly on a passage at page 822 where it was remarked 
that “If a substantive relief is claimed, though clothed 
in the garb of a declaratory decree with a consequential 
relief, the court is entitled to see what is the real nature 
of the relief, and if satisfied that it is not a mere 
consequential relief but a substantive relief it can demand 
the proper court fee on that relief, irrespective of the 
arbitrary valuation put by the plaintiff in the plaint on 
the ostensible consequential relief.” Obviously, the 
Full Bench did not intend to lay down that where the 
plaintii! deliberately omits to claim a consequential relief 
and contents himself with claiming a mere declaratory 
decree, the court can call upon him to pay court fees on 
the consequential relief which he should have claimed 
although he has omitted to do so. What was held was 
that if the plaintiff does not ask for a mere declaratory 
decree, but also asks for a relief which he calls “conse- 
quential” relief, the mere fact that he calls it so would 
not prevent the court from demanding full court fee, if 
in reality the additional relief claimed was a substantive 
relief and not a mere consequential relief. We do not 
think that the observation was intended to go further 
than this. 

On the other hand, there is no doubt that so far as 
suits relating to the cancellation of instruments are 
concerned, the Full Bench on page 821 clearly held that 
“A relief to have a registered instrmnent adjudged void 
or voidable, with the possible result of its being delivered 
up and cancelled and a copy of the decree being sent to 
the registration office for a note to be made by the re- 
gistering officer in his books, is much more than a mere 
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'declaratory relief. It is undoubtedly a substantial relief 

of a r.ature differing from a declaratory one-” It was 

^ *■ KR-ISHIsA 

clearly pointed out that it was not incumbent on a chandba 
plaintiff to ask in express terms a relief for the instru- 
ment to be delivered up and cancelled and that he might 
merely ask for its being adjudged void or voidable. 
Nevertheless, a suit which falls under section 39 of the 
Specific Eelief Act was held to be not a suit for obtaining 
a mere declaratory decree, but one for obtaining a sub- 
stantive relief not otherwise provided for. 

The case of a decree stands on a different footing, 
because a suit to avoid it does not strictly fall under 
■section 39 of the Specific Relief Act. Strictly speaking, 
it would not even fall within the scope of section 42 of 
“the Specific Relief Act. Wliere the plaintiff chooses to 
ask for a definite relief for the cancellation of a deci'ee 
or for the setting aside of that decree, in addition to a 
declaration that the decree is not binding upon him, he 
is professedly asking for something more than a mere- 
declaratory decree. At the stage at which the question 
•of court fee arises, it is immaterial to consider whether 
such a relief is superfluous, redundant or useless or even 
impossible to be granted. Obviously he has asked for 
more; and so long as he does not amend his plaint and 
abandon this relief he can be called upon to pay court 
fee for the relief asked for. 

The case before the Full Bench (1) was of such a tjqie. 

There the plaintiff had in express terms asked for the 
cancellation, of the compromise and the preliminary 
decree. Ad valorem court fee on the consolidated prayer 
for the cancellation of the compromise and the decree 
was accordingly held to be due. 

As regards the case where the plaintiff stops short of 
•asking anything more than a mere declaration that a 
certain decree is not binding upon him, opinion in the 
various High Courts is divided. There is no doubt that 
section 42 of the Specific Relief Act is not exhaustive so 

(1) 193? I. L. R., 54 All., 812. 
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as to exclude all other forms of declaratory suits. 
Indeed, in several cases their Lordships of the Privy 
Council have entertained declaratory suits and granted 
declarations wliich strictly speaking did not fall within 
the purview of section 42 of the Specific Relief Act. In 
Robert Fischer v. Secretarij of State for India (1) their 
Lordships pointed out that that suit was to have the true 
construction of a statute declared and to have an act, 
done in contravention of the statute as rightly under- 
stood, pronounced void and of no effect. Their Lordships 
observed that that is not the sort of declaratory decree 
which the framers of the Act had in their mind. In 
Partah Singh v. Bhalmti Singh (2) their Lordships 
granted to minors, against whom a decree had been 
obtained by the fraud and misrepresentation of their de 
facto guardian and manager, a declaration that the 
decree was not binding upoii them. The actual form of 
the decree was a decree setting aside the previous decree 
and declaring that the agreement of compromise and the 
decree based upon it were not binding upon the minors 
or either of them, and that they were entitled to such 
rights as they had before their previous suit was dis- 
missed. 

The origin and purpose of section 42 of the Specific 
Relief Act and the history how declaratory decrees came 
to be granted have been set out in the judgment of their 
Lordships in Robert Fischer’s case (1). No doubt there 
has been some laxity in allowing plaintiffs to frame their 
plaints by asking for declarations of all sorts. But 
where a plaintiff expressly asks for something more than 
a mere declaration, for example, cancellation or the 
setting aside of a decree, it is difficult to hold that the 
claim is one merely for obtaining a declaratory decree. 
The difficulty arises only where he simply asks that it 
be declared that a certain decree which has been passed 
against him previously is null and void and is not binding 

(1) (1898) I. L. B., 22 Mad., 270 (282). (2) (1913) I. L. B., 35 All., 48T. 
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upon liiii!. The view taken in some ca.ses of the other 
High Courts is that in such a suit the plaintiff is trying 
to get rid of a decree which stands in his way and which Csaxd^a 
is capable of being executed against him, and that with- ivr'-^'.T.TT-> 
out having that decree set aside or cancelled the plaintiff 
would have no right to resist its execution, and accord- 
ingly such a relief is not one merely for obtaining a 
declaratory decree but is for obtaining a more substan- 
tive relief, which is not specifically jirovided for in the 
Court Fees Act and w'ould accordingly fall under article 
1 of the first schedule. It cannot be denied that there is 
something to be said for such a view, because in 
substance the object of the plaintiff is to frustrate a decree 
which has been passed against him and to nullify it and 
to .get it out of his way. On the other hand, the Court 
Fees Act is fiscal measure and is to be construed strictly 
and in favour of the subject. There is also no doubt that 
there is a long course of decisions in this Court in w^hich 
it has been laid down consistently, and over and over 
again, that wdrere nothing more than a mere declaration 
is sought for, the suit is one for obtaining a declaratory 
decree and no ad valorem court fee for such a relief can 
be charged. "We may in this coimection refer only to 
the recent cases of this Court in Radha Krishna v. Ram 
Narain (1), Brij Gopal v. Suraj Karan (2), Lahshmi 
Naram Rai v. Dip Narain Rai (3) and Mohammad Ismail 
V. Liyaqat Husain (4). We accordingly think that on 
the principle of stare decisis, if nothing else, this course- 
of decisions should not now^be disturbed. 

We accordingly hold that inasmuch as the plaintiff in 
this case merely asked for a declaration that the previous 
decree w^as not in any way binding upon him and was 
altogether void and ineffectual, his suit was one for 
obtaining a declaratory decree only and falls under 
article 17(iii) of ihe second schedule. 


(l) (1931) I. L. R., 53 AH., 552, (2) [1932] A. L. J., 469. 

(3) (1932) I. L. R.. 55 All., 274. (4) [19.32] A. L. J., 165. 
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_ The learned advocate for the respondents has further 
inasmuch as the plaintiff added relief (5) 
Ch^otba which was to the effect that in addition to relief (a) any 
other relief which may, in the opinion of the court, be 
just may also be granted to the plaintiff against the 
defendants, he must be deemed to have claimed more 
than a mere declaratory decree. But such a relief is 
unnecessarily added in most plaints and is not intended 
to mean- anything more than reminding the court of its 
power to grant other reliefs even though not specifically 
asked for. As the words are too vague and indefinite, 
and no specific and definite relief is referred to therein, 
we cannot regard it as one which requires the demand 
of additional court fee nor do Ave consider that coupled 
with the declaratory relief it changes the nature of the 
relief claimed. 


Our answer to the question referred to us is in 
affirmative. 


the 
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EEVISIONAL CEIMINAL 


Before Mr. Justice Bennet and Mr. Justice Bajpai 
EMPEROE V. EUDEA DATT BHATT^ 


District Boards Act (Local Act X of 1922), sections 34, 182— 
Indian Penal Code, section 168 — Member of District 
Board engaging in trade on contracts by the Board — 
Sanction to prosecute — Criminal Procedure Code, section 
19 / Whether complaint by District Board necessary . 

A member of a District Board, without obtaining the per- 
mission of the Commissioner, entered into contracts, in 
another person’s name, given on behalf of the Board by its 
Education Committee for the supply of coir matting and 
carried on that business for about two years. The Local Gov- 
einment sanctioned, under section 197 of the Criminal Proce- 
dure Code, his prosecution under section 168 of the Indian 
Penal Code read with section 34 of the District Boards Act. 
This sanction was conveyed in a letter addressed to the 
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Deputy Commissioner, and the complaint was filed in court 
hy the Assistant Inspector of Schools, according to the direc- 
tion of the Depoty Commissioner. 


Held that it was not necessary that the Deputy Commis- 
sioner should have himself filed the complaint because the 
letter of sanction was addressed to him. There is no provi- 
sion in section 197 of the Criminal Procedure Code for a 
sanction to be addressed to any particular officer. A sanction 
is an order directing the prosecution of a certain person, and 
in the ordinary way that order is conveyed to the authorities 
who are responsible for initiating prosecutions in the locality 
in question. 


Held, also, that it was not necessary that there should have 
been a complaint by or on behalf of the Board in accordance 
Vvith section 182 of the District Boards Act. That section refers 
only to offences which are punishable under the said Act or 
under any rule or bye-law; and the offence in question, though 
arising under section 34 of the District Boards Act, w^as not 
■punishable under that section , which prescribed no penalty ; on 
the contrary it was punishable under section 168 cf the 
Indian Penal Code. 

Held, further, that the exemption contained in section 34(2), 
•clause (/) of the District Boards Act refers to occasional sales 
of single articles, as distinct from contracts for the snj)ply of 
large quantities of any material, and was inapplicable to the 
qoresent case* ji 

Dr. K. N . Katju and Messrs. P. L. Banerji and Banks 
Behari, for the applicant. 

The Assistant Government Advocate (Dr. M. WalH 
tdlah) for the Crown. 

BEmET and Bajpai, JJ. : — This is an application in 
revision on behalf of one Pandit Endra Datt Bhatt who 
has been convicted under section 168 of the Indian Penal 
■Code read with section 34 of the District Boards Act and 
sentenced to four months’ simple imprisonment and a 
fine of Es. 1,000 or three months’ simple imprisonment 
in default of payment. The charge framed against the 
accused was that being a member of the District Board 
•of Alraora from November, 1928, to November, 1930, 
lie carried on during this period the business of supplying 
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matting to the said District Board in the name of 

E.TOBROB Gangaram Kishorimohan, thus engaging in trade- 
teA without the permission of the Commissioner, contrary to 
bhatt section 34(1) of the District Boards Act and thereby com-^ 
mitted an offence punishable under section 168 of the 
Indian Penal Code. The conviction and sentence of the 
Magistrate was upheld on appeal by the learned Sessions- 
Judge. The finding of the sessions court is that there 
was “a carefully worked out scheme to get something 
like a 100 per cent, profit from the Board while the 
appellant was a member of it” and that “in one year the 
District Beard paid Rs. 1,005 and for matting the price- 
came to a little under Es.950. The price of the matting 
with freight as entered in the ledger of the accused came 
to about half that amount.” The points in regard to- 
the .*:acts were not pressed before us and we consider that 
the facts found are correct. The arguments which have- 
been addressed to us are arguments on points of law. 
In ihe first place it was argued that the sanction in this 
case was not sufficient and that the prosecution had not. 
been properly initiated. There was a letter of sanction 
from the Local Government stating that Government 
gave sanction under section 197 of the Code of Criminal- 
Procedure to the prosecution of the accused under section 
168 of the Indian Penal Code read with sec- 
tion 34 of the District Boards Act and that the 
accused was formerly a member of the Almora 
District Board. The Local Government further directed" 
that ihe trial should be held in the court of Eai Sahib- 
Pandit Gokaran Nath Ugra, Deputy Collector of Almora- 
This sanction was conveyed in a letter addressed to the 
Deputy Commissioner of Almora and the Deputy Com- 
missioner apparently had an inquiry made by the Tahsil- 
dar and a complaint was filed in the court by the 

Assistant Inspector of Schools, Ivumaun. An argument 

■was addressed to us that the sanction was addressed to 
the Deputy Commissioner and he should have filed the 
complaint. There is no provision in section 197 of the 
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Code of Criminal Procedure for -a sanction to be addressed 

to any particular officer. A sanction is an order direct- empbrob 
ing the prosecution of a certain person, and in the rudea 
ordinary way that order is conveyed to the authorities 
who are responsible for initiating prosecutions in the 
locality in question. That was what was done in the 
present case and we do not see that there was anything 
irregular in the procedure. The sanction was given 
in the present case because when the accused was a 
member of the District Board he was not removable 
from his office without the consent of the Local Govern • 
ment. 

A farther argument was addressed to us. Lnder 
section 182 of the District Boards Act of 1922 the 
following provision is made : ‘ ‘Unless otherwise ex- 

pressly provided, no court shall take cognizance of any 
of the offences punishable under this Act or under any 
rule or bye-law, except on the complaint of, or upon 
information received from, the Board or some person 
authorised by the Board by general or special order in 
this behalf.” The argument for the applicant was that 
the present prosecution should have been started under 
this section on a complaint of the Board or some person 
authorised by the Board and that this has not been done. 

But the section refers to ‘‘offences punishable under 
this -ict or under any rule or bye-law”. The present 
•offence is not an offence which falls within this descrip- 
tion. It was argued that the present offence was one 
xmder section 34 of the District Boards Act. That may 
he so, but it is not punishable under section 34; on the 
contrary it is punishable under section 168 of the Indian 
Penal Code- Section 34, sub-section (1) runs as 
follows; ‘‘A member of the Board who, otherwise 
than with the permission in writing of the Com- 
missioner, knowingly acquires, or continues to have 
•directly or indirectly by himself or his partner, any share 
or interest in any contract or emplo 3 Tnent with, by, oi 
on behalf of the Board shall be deemed to have committed 
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an offence under section 168 of the Indian Penal Code.”' 
There is no penalty prescribed in section 34 itself, and 
to ascertain a penalty we have to look to section 168 of 
the Indian Penal Code. Learned counsel argued that 
because reference was made to section 168 of the Indian 
Penal Code, therefore that section was incorporated into 
section 34 of the District Boards Act. He referred to 
a ruling of their Lordships of the Privy Council in 
Secretary of State for India v. Hindustlian Co-operative 
Insurance Society (1). That ruling was on a point 
which is different from the point before us and the ruling 
merely laid down that where a statute is incorporated by 
a reference into a second statute the repeal of the first 
statute does not affect the second. 'We think therefore 
that the ruling cannot be applied in the further extended 
meaning which learned counsel desires. If section 18B 
had been intended to cover the present case it would have 
referred to ‘‘offences punishable under this Act or any 
Act referred to in this Act or lurder any rule or bye-law’ ’ . 
As the wording of section 182 is different and does not 
purport to deal with offences referred to in the Act we 
consider that section 182 has no application to the 
present case. 

An argument was next made as to whether this was a 
contract given by the Board or not. The contracts in 
question were given by the Education Committee of the 
Board under the provisions of sections 63A and 66A of 
the District Boards Act which empower the Education 
Committee to give contracts for educational purposes, but 
the wording in section 34 is not merely a contract by 
the Board but a contract by or on behalf of the Board. 
We consider that a contract given in accordance with the 
Act by the Educational Committee is a contract given on 
behalf of the Board- We may also refer to the definition 
of “Board” in section 3 of the Act where it is stated 
that “Board” includes, in any case where a power is 
expressed as being conferred or a duty as being imposed 

(1) (1031) I. L. R., 59 Cal., 55. 
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on a Board, a committee appointed by a Board. It was 
further argued that the contracts ’U'ere given by the Ejdpeboe 
E ducational Committee and that accused was not & ktoba 
membei'.of the Educational Committee and therefore it bh^x 
was said he would ndt be guilty of the offence under 
section 34; but section 34, sub-section (1) refers in 
general terms to “a member of the Board” and is not 
limited to members of particular committees. 

The next argument addressed to us was that the 
accused would be exempted under section 34(2) (/) which 
states that the section does not apply to a person ‘ ‘having 
a share or interest in the occasional sale to the Board of 
an article, in which he regularly trades, up to a value 
not exceeding, in any one year, such amount as the Board 
Avitli the sanction of the Local Government fixes in this 
behalf”. It is not shown that any amount has been 
fixed under this sub-section. We consider that the sub- 
section refers to occasional sales of single articles as 
distinct from contracts- In the present case the accused 
entered into contracts for the supply of thousands of 
yards of coir matting. Such contracts cannot 
be considered to be occasional sale of single articles. 

The exemption therefore does not apply. Some argu- 
ment was made in regard to an alleged irregularity in 
the signature of one contract and it was said that exhibit 
25 was signed by the Chairman of the Educational Com- 
mittee instead of by the Secretary as prescribed by 
section 65A(4). This document, exhibit 25, does not 
appear to be a contract but an order by the Chairman 
directing the purchase of certain articles including 
matting. No in'egularity is shown. If there was any 
such irregularity it does not appear to us that it would 
have any bearing on the guilt of the accused. 

We consider that the conviction of the accused under 
section 34 of the District Boards Act read with section 
168 of the Indian Penal Code is correct. On the 
question of sentence we consider that this is not a case 
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in which any further period of imprisonment should be 
Empeeoe undergone and accordingly w^e reduce the period of iru- 
Rtoba prisonment to the period already undergone, w^hieh is 
BhItt only a fev,- days, and we maintain the sentence of fine of 

Ks. 1,000 or three months’ simple imprisonment in 
default. We do not consider the fine excessive in view of 
the illegal profit w^hich the accused is found to have made. 

MISCELLANEOUS CIVIL 


193.3 

April 28 


Before Mr. Justice Nianiat-ullah and Mr. Justice Bennet 
In the matter of PALLUMAL BHOLANATH* 

Income-tax Act (XI of 1922), sections 22(4), 23(4), 30(1) 
proviso, 31 — Notice to produce account hooks — Whether 
such notice can he issued after the assessee has made a 
return — Appeal from assessment made under section 23(4) 
— Assistant Commissioner examining the record to satisfy 
himself that section 23(4) was applicable — Whether amounts 
to entertaining and deciding the appeal. 

It is open to an Income-tax Officer to issue a notice under 
section 22(4) of the Income-tax Act at any time after he has 
called upon the assessee to furnish a return, and even after a 
return has been furnished by the assessee. The failure of 
the assessee to comply with such a notice renders him liable 
to be assessed under section 23(4) of the Act. 

In an appeal filed against an assessment made under section 
23(4) the Assistant Commissioner is justified in so far examin- 
ing the record as to satisfy himself whether the Income-tax 
Officer was right in proceeding to make an assessment under 
section 23(4), and, on being so satisfied, in rejecting the appeal 
on t e ground that no appeal lay, according to the proviso to 
section 30(1) of the Act. Such procedure on the part of the 
Assistant Commissioner does not virtually amount to an order 
dismissmg an appeal under section 31, and therefore the 

•assessee has no right to approach the Commissioner to state 
a case. 

Mr. Gopi Nath Kunzni, for the appellant. 

Mr. Kamalakanta Vernia, for the Crown. 

*MiscelIaaieous Case ISTo. 41 of 1931. 
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Niamat-ullah, J. : — This is a reference under section 
66(3) of the Income-tax Act. The Income-tax Commis- 
sionei’ Y"as required, by an order of a Bench of this Court, 
dated the 20th of July, 1931, to state a ease in relation to 
three questions therein formulated. The case has since 
been stated. The only facts which it is necessary to 
state for the purposes of the reference before us are these : 

The assesses, Sita Earn, was required by the Income- 
tax Officer to furnish a return, which he did. Subse- 
quently the Income-tax Officer issued, what purports 
to be, a notice under section 22(4) of the Income-tax Act, 
calling upon Sita Earn to produce his account books for 
the years 1983 to 1985 Sambat. Sita Earn produced his 
account books for the years 1984 and 1985 but not those 
for 1983. On being questioned by the Income-tax Officer 
on a later date as regards the circumstances in which he 
failed to produce the accounts for the year 1983 Sambat, 
he explained that the same had been filed in the court of 
the Munsif, Benares. The Income-tax Officer sent a. 
communication to the Munsif asking whether the 
assessee’s account books for the year 1983 Sambat had 
been filed in his court, as alleged by the assesses. The 
Munsif replied in the negative. Subsequently two other 
notices under section 22(4) were issued to the assessee. 
It is not necessary to enter into the details of those 
notices. The Income-tax Officer was of opinion that the 
assessee failed to comply with these later notices as well . 
Accordingly the Income-tax Officer made an assessment 
to the best of his judgment under section 23(4) of the 
Income-tax Act. The significance of an assessment 
under section 23(4) is that no appeal is permitted, and 
the Income-tax Officer’s assessment is final, subject to the- 
general revisional jurisdiction of the Commissioner under 
section 33 of the Income-tax Act. I may, however, 
mention that the assessee is not altogether without a 
remedy where an Income-tax Officer makes an assessment 
under section 23(4) on the ground that the assessee failed 
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to comply with a notice issued under section 22(4’) 

maoteTof l^ecause he can apply, under section 27, for the annulment 
assessment on sufficient cause being shown and for 
a fresh assessment being made. In case of an improper 
refusal by the Income-tax Officer, the law allows an 
appeal to tthe Assistant Commissioner under section 3Q of 
the Income-tax Act. It appears that the assesses in the 
present case actually took action under section 27 of the j ^ 

Act, but without success. He also preferred an appeal - 

to the Assistant Commissioner, but I am informed that i 

it was abandoned. It is not necessary to pursue this 
aspect of the case any further. 

,'1 

On the assessment being made by the Income-tax- 
Officer under section 23(4) of the Income-tax Act, the 
assesses preferred an appeal to the Assistant Commis- 
sioner, who, after examination of the record, expressed the 
opinion that as the Income-tax Officer had made the 
assessment to the best of his judgment under section 23(4) 
no appeal lay. The assesses moved the Income-tax Com- 
missioner to state a case for reference to the High Court, 
and on this request being refused the assesses successfully 
moved this Court for an order requiring the Income-tax 
Commissioner to state a case in reference to the three 
questions which w^e are now called upon to decide. These 
questions are as follows : 

(1) Whether the Assistant Commissioner w'^as right in 
professing not to admit the appeal, wdien he partially 
entered into the merits of the appeal and saw whether 
the Income-tax Officer was right or not in making an 
assessment to the best of his judgment? 

(2) Whether the order of the Assistant Commissioner 
virtually amounted or not to an order dismissing an appeal 
under section -31, and whether or not, therefore, the 
a ssessee had a right to approach the Commissioner to 
state a case? 
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(3) Whether, in the circumstances of the case, it was 

open to the Income-tax Officer to issue a notice under 

section 22, clause (4) of the Income-tax Act, and PAiixmAL 

whether on account! of a non-compliance with that order 

an assessment to the best of the judgment of the Income- 

tax Officer could be made? Niarmt- 

UtlCLhif J m 

I prefer to deal with the last question first. The 
learned advocate for the assessee has pointed out that all 
the notices purporting to be these under section 22(4), 
issued by the Income-tax Officer in this case, were issued 
after the assessee submitted his return under section 22(2). 

His contention is that the Income-tax Officer cannot issue 
a notice under section 22(4) after the assessee submits his 
return and that it is only after the assessee has been called 
upon to furnish a return and before he has actually 
furnished a return that the Income-tax Officer can issue 
a notice under section 22 (4) . At one time there was some 
difference of opinion on this question. I had to deal with 
this point in In the matter of Lachhman Prasad Babu 
Ram (1). Mukerji, J., took a different view, and the 
matter was referred to a Full Bench: but unfortunatelv 
the reference proved to be infructuous. The view which 
I expressed on that occasion is wholly against the conten- 
tion which is now put forward by the learned advocate for 
the assessee. I liave carefully considered sections 22 and 
23 of the Act in the light of the arg-uments addressed to 
me today and I see no reason to depart from the view 
which I then expressed. I understand that my learned 
brother is also inclined to take the same view. The deci- 
sion of a Division Bench of the Punjab High Court was 
strongly relied on when the case already referred to was 
argued in this Court. The decisions of this Court and 
of the Calcutta and Patna High Courts were against the 
Punjab case. The Lahore High Court has since had the 
occasion to reconsider the question in Muhammad Hay at 


(1) [1930] A.L. L, 1. 
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1933 Muhammad Sardar v. Gommissidner of Income-tax 

-In THE (1) and lias taken the same view as had been taken by 
PAiIvtuL other High Courts. There is thus a unanimity of opinion 
BaoLANATH question raised by the learned advocate for the 

assesses. I hold that it is open to an Income-tax Officer 
Nimua- to issue a notice under section •22(4) at any time after he 
^ ^ ’ ' has called upon the assessee to furnish a return. This 
being so, the failure of the assessee to comply with the 
first notice issued by the Income-tax Officer calling upon 
liim to produce the account books for the year 1983 
Sambat rendered him liable to be assessed under section 
23(4). In this view, I answer both parts of the third 
question in the affirmative. 

As regards the first question, I think the Assistant Com- 
missioner was right in so far examining the case as to 
satisfy himself whether the appeal before him was com- 
petent. Without examining the record to some extent 
he could not have been in a position to find whether the 
assessment was under section 23(4) and whether an appeal 
lay. Accordingly I answer the first question also in the 
afiirmative. It follows from what I have said in answer- 
ing the first question that the second question must be 
answered in the negative. Accordingly I answer it in 
the negative. 

Bennet, J. : — I agree with the observations which 
have fallen from the lips of my learned brother and I 
desire to add a few words on my own account on one of 
the points which have been raised and which is the mai’:; 
point in this case, that is, whether the issue of a notice 
under section 22(4) of the Income-tax Act, after the filing 
of the return under section 22(2), was ultra vires or not. 
On this I would make the following comments : 

(1) Argument from grammar. Section 23(4) deals 
with three clauses. The first clause is failure to make a 
return. The second clause is failure to produce accounts 
or documents required by the Income-tax Officer. The 
(1) (1930), I. L. B., 12 Lah., 129. 
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third clause is failure to attend or produce evidence. Now ^ 

these three clauses are separated by the disiunctive con- 

-MATTER < iF 

junction “or”. The middle clause is not connected with pallumal 
the other clauses, but is separated from them by these 
two disjunctive conjunctions ‘ ‘or, or’ ’ . I consider, there- 
fore, that, words cannot be imported into the middle clause Rennet, 
from the other clauses and that the middle clause as it 
stands is complete in what it expresses. The learned 
advocate for the assessee desires to add to the middle 
clause the words “before he has made a return”. I 
consider that, under the ordinary rules of English 
grammar, these words cannot be imported into the middle 
clause. The reason which the learned counsel gives for 
desiring to import these words is that the last clause 
begins with the "words “or having made a return . .. .” 

The mere fact that, the last clause uses these Avords is not 
a reason for importing the negative into the second clause. 

(2) Argument from logic. The second argument I 
Avould call the argument from logic. In my opinion it 
would be illogical to impose the penalty of assessment 
under section 23(4), against which there is no appeal, for 
the non-production of accounts or documents when the 
order of the Income-tax Officer was issued before the 
return was filed, and hold that the penalty could not be 
imposed if the order was made after the return was filed. 

There is no reason whatever to distinguish these two 
cases. The failure in the one case is equally worthy of 
penalty with the failure in the other case. To draw a 
distinction between the two cases will be illogical, and it 
is incorrect to interpret an Act in an illogical manner if it 
can be interpreted in a logical manner. 

(3) The third point is that if the argument for the 
assessee were accepted, there would be no penalty provided 
for the failure of the assessee to produce accounts or docu- 
ments required by the Income-tax Officer if the order was 
made after the return w'as filed. The learned counsel for 
the assessee referred to section 37 ; but that section really 
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provides for the production of evidence from any person 

In the and not specially from the assessee, and, therefore we 
Pailtjmal cannot look to that section for a penalty for the assessee’s 
holanath Qf accounts or documents. 

Benmt, J. argument is from the course of business. 

It is natural for the Income-tax Officer to take up a case 
of an assessee when his return is furnished, and the 
Income-tax Officer then sees what books or documents 
are required, and he issues a notice on the assessee to 
produce his books or documents. Such will be a natural 
course of procedure in assessment. Further, sub-section 
22(4) itself provides that the notice is to issue to a person 
upon whom a notice has been served under sub-section (2). 
It is, in my opinion, absurd to suggest that the time 
during which the Income-tax Officer could issue a notice 
under section 22(4) is limited to the time between the 
service of a notice on an assessee. under section 22(2) and 
^the return furnished by the assessee in compliance wiffi 
that notice. 

For these reasons I agree with the view expressed by 
my learned brother, and I ansAver the questions as he has 
answered them. 


Before Mr. Justice Young 

. 4 pS 23 matter op union INDIAN SUGAE MILLS Co., 

YL - J . Ltd., Bilas Eai Mangal Chand (Petitioner)* 

Company — Lien on shares for debts due to company — Mort- 
gage of shares — Managing Director mortgaging his shares— 
Notice — Mortgagee of shares not notifying company or 
getting himself registered as shareholder — Managing Direc- 
tor’s knowledge whether notice to company — Principal and 
agent — Notice to agent. 

Where a company has a lien upon the shares of its mem- 
bers for debts owing by the members to itself, if a member 
pledges bis shares to some third party as security for a loan, 

♦Application in Misosll aaeous Case No. 36 of 1926. 
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and the company has notice of the transaction, the company 
loses its lien for all debts owing by that member to the com- 
pany subsequent to the knowledg'e of the company of the 
transaction. 

Where the Managing Director of a company had peculiar and 
extensive powers given to him by the articles of association, 
so that he had the powers of the whole Board of Directors 
delegated to him, it was held that his knowledge of a trans- 
action of pledge of shares was equivalent to the knowledge of 
the company. Durther, he was in the position of agent of the 
company, and under the ordinary law of principal and agent 
notice to an agent was notice to the principal. So, when this 
Managing Director pledged his shares with his creditor, by 
handing over the share certificates together with a blank 
transfer, and the creditor neither notified the transaction to 
the company officially nor got himself registered as a share- 
holder, it was held that in the circumstances of this case the 
company had notice of the transaction. 
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Mr. A. Sanyal, for the petitioner. 


Mr. S. Abu AU, Official Liquidator, for tlie company 


Young, J. : — The liquidator of the Union Indian Siigar 
Mills Co., Ltd. (in liquidation) has at his disposal 
a surplus after paying all the creditors of the company. 

It, therefore, became his duty to divide this pro rata 
among lihe shareholders. He naturally proposed to 
divide this money among those shareholders whose names 
appear upon the register of shareholders. The five appli- 
cants before me today, however, are not registered share' ^ 

holders. They claim to hold the shares of one Lala Lebi 
Datt as security for loans advanced to him. As security | 

for those loans they took the share certificates and blank 1 

transfers. These transactions took place some time before 
the company went into liquidation. The mortgagees of the 
shares never took any steps to notify the company 
officially or th have their names registered as shareholders. 

They claim, however, that as Lala Dehi Datt was the 
Managing Director of the company and as he himself 
personally pledged these shares to them, the company 
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__ must therefore be said to have had notice of the pledging 
^ of the shares, and that thereafter the company had no lien 
upon the shares In question. The liquidator claims that 
Lala Debi Datt was indebted to the company for a large 
’ sum of money, that under the articles of association the 
(mmpany has a lien upon all the shares of members for 
debts owing by the members to the company, and that 
therefore that share of the surplus which would be due to 
Lala Debi Datt should not be distributed to the mort- 
gagees of the shares, but should be distributed among the 
other shareholders. 

The law upon this point is clear. A company has a 
lien upon the shares of its members for debts owing by 
idm members to itself. If, however, a member pledges 
his shares to some third party as security for a loan, and 
the company has notice of the transaction, the company 
loses its hen for all debts owing by that member to the 
company subsequent to the knowledge of the company of * 
the transaction. The question therefore arises in this case 
whether the knowledge of Debi Datt of the transaction of 
the pledging of these shares was the knowledge of the 
company. If it was, then only that amount of the debt 
owing by Debi Datt to the company before the pledging 
of the shares would be distributable among the other 
shareholders. On the other hand, if the knowledge of 
Debi Datt was not the knowledge of the company, then 
the whole amount which would go ordinarily to the 
applicants would be distributable among the other sharp- 
holders. 

It is necessary to see in this case who Debi Datt was. 

It appears that Debi Datt was clearly the most important 
man in this company. He was the Managing Director, 
and under article 90 of the articles of association it was 
provided that “Lala Debi Datt shall be the permanent 
Managing Director of the company under these articles, 
until such time as the said Lala Debi Datt resigns the 
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office of his own accord; he shall have all powers exei- 
cisable by the Directors of the company, either in manage- lj the 
ment of the affairs of the company or in raising or borrow- 
ing any sum or sums of money for the purpose of the 
company, and he shall not be subject to retirement either 
by rotation or otherwise.” 


It will thus be seen that peculiar and extensive powers 
were given to Lala Debi Datt by the articles of associa- 
tion. He was by no means an ordinary Managing 
Director. Further, there is no doubt that he had 
knowledge of his own transaction in pledging the shares. 
Under circumstances somewhat similar to these this point 
of law has been considered in England in Rainford v. 
James Keith & Blackman Go . , Ltd. (1). It was there held 
that where three Directors had notice of a charge upon 
shares in their private or personal capacity, that was good 
notice to the company. Debi Datt in this case had the 
powers of the whole Board delegated to him and therefore 
this authority is applicable. In my opinion, the proposi- 
tion might also be stated under the ordinary law of 
principal and agent. Notice to an agent is undoubtedly 
notice to the principal, and therefore notice to the 
company’s agent would be notice to the company itself. 
The only exception to this rule would be when the agent 
is acting in fraud of his principal. Now in this case 
there is no doubt that Lala Debi Datt in his peculiar 
position must be held to be the agent of the company. 
There is equally no doubt that he had notice of the 
transaction in question. It must, therefore, be held that 
the company too had notice. This being the case, the 
lien of the company upon the shares of Lala Debi Datt for 
any debt due to the company by Lala Debi Datt goes after 
the date of knowledge of the charge upon the shares. 
The result will be that such money as Lala Debi Datt 
owed to the company in each case before the company had 
knowledge of the particular charge will be divided by the 

(1) [1905] 2 Ch., 147. 

59 AD 





814 


THE INJDIAN LAW EBPORTS 



I 


[vOL. LV 


— — liquidator among the shareholders other than the share- 
lioWs that particular charge upon the shares, 
provided the money owing to the company has not subse- 
MiS* qriently been paid by Lala Debi Datt. The mortgagees of 
Ltd. ” these shares propose to apply to the court to have their 
names registered as the shareholders of the shares that 
are charged to them in place of Lala Debi Datt’s name. 
When that is done and the court has ordered accordinglv, 
the liquidator will pay to these shareholders their pro 
rata share of the surplus. 


APPELLATE CIVIL 


Before Mr. Justice Niamat-ullah and Mr. Justice 
RacJihpal Singh 

MOTI LAL (Plaintiff) v . EADHEY LAL and othebs 
(Defendants)"^ 

Transfer of Property Act (IV of 1882), section die)— Mere 
right to sue— Assignment of right to damages on breach of 
contract— Transfer of Property Act (IV of 1882), section 3— 
Actionable claim — Right to recover unliguidated damages is 
not an actionable claim— Limitation Act (IX of 1908), articles 
62, 89. 

An actionable claim means a claim to a debt, which, in its 
primary sense, is a liquidated money obligation, and it is an 
essential feature of an action for debt that it should be for 
a liquidated or a certain sum of money. According to the 
definition of an actionable claim, as contained in section 3 of 
the Transfer of Property Act, .the right to recover an unascer- 
tained amount of damages resulting from a breach of contract 
is not an actionable claim but a mere right to sue, which 
cannot be transferred because of the provisions of section 6(e) 
of the Transfer of Property Act. 

Article 62 of the Limitationi Act can apply only to cases 
where a definite sum of money had been received by the 
defendant and which he was to hold for the use of the plaintiff. 
Article 89, and not article 62, applies to a suit for accounts 

* First Appeal No. 126 of 1929, from a decree of Makhan. Lai, Subordinate 

Judge of Moradabad, dated the 28tb of January, 1929. 
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between a principal and bis commission agent in respect of " 
transactions conducted bv the latter on behalf of the former. 

Dr. E. E. Katju and Messrs. S. B. L. Qaur and H-u^hey 
R. K. S. Toslmiwal, for the appellant. 

Messrs. K. Varma and Ambika Prasad Dube, for the 
respondents. 

Eachhp.A-L Singh, J. : — This is a plaintiff’s appeal 
arising out of a suit for rendition of accounts. The 
defendants 2nd party, a firm styled Mithu Lai Gopal 
Dass, purchased 1,153 bags of wheat, 9 bags of arliar and 
4 bags of gram on different dates between 14th June and 
9th July, 1924, through the agency of the defendants 1st 
party, a firm styled Gobind Earn Brij Lai and carrying 
on business as commission agents. These goods were 
sold by the firm of Mithu Lai. The trial court has found 
that in respect of this transaction a sum of Es. 1,771-13-6 
remained due to the firm of Mithu Lai Gopal Dass from 
the firm Gobind Earn Brij Lai. This finding of the 
learned Subordinate Judge has been accepted by both the 
parties in this Court. 

Between the 5th of July and the 15th of September, 

1924, the firm of Mithu Lai purchased 887 bags of wheat 
on various dates through the agency of the firm of Gobind 
% Earn Brij Lai. The dispute between the parties is 
mainly confined to this second transaction. 

Moti Lai, plaintiff in the case, is an assignee of the 
interest of the firm of Mithu Lai Gopal Dass under a deed 
of assignment dated the 1st of February, 1928. The 
plaintiff’s case was that on the 19th of February, 1925, 
the firm of Mithu Lai Gopal Dass sent telegraphic 
instructions to the firm of Gobind Earn Brij Lai directing 
ihem to sell the 887 bags of wheat. These instructions 
were not complied with. On the other hand, the firm 
of Gobind Earn Brij Lai wrongly asserted that the goods 
had already been sent to Calcutta and sold there under 
Ihe instructions of the firm of Mithu Lai'. The plaintiff 
sued to recover the following items: — (1) Es.1,800 on 
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account of the first transaction; (2) Es. 2, 100 on account 
Moti Lal of the second transaction, relating to 887 bags of wheat: 
Badhey the plaintiff calculated his profits with reference to the 
rate at which wheat was sold in Sambhal town on the 
19th of February, 1925, the date on which the firm of 
Shioh^j given instructions for the sale of 887 

bags to the firm of Gobind Earn by wire; (3) Es.75 on 
account of the price of 9 bags of arhar; (4) Es. 40-10-0 
on account of the price of 4 bags of gram; (5) Es. 1,075 
by way of interest at 12 annas per cent, per mensem ; 
Total Es. 5, 090-10-0. 

The claim was resisted by the firm of Gobind Earn 
Brij Lai. ^ ^ The contesting defendants asserted 

that accounts were explained to the firm of Mithu Lai 
and that only a sum of Es. 366-1-3 was due, that the 
plaintiff had purchased a mere right to sue which was 
not transferable under the provisions of section 6 of the 
Transfer of Property Act and so the plaintiff wa,s not 
entitled to maintain the suit and that the suit was not 
within limitation. 

[The judgment then dealt with the facts and came to 
the following conclusion.] So, the contesting defendants- 
are liable to account to the plaintiff for the price of 28 
bags of wheat in addition to the sum of Es. 356-1-3 
admitted to be due. 

The next question for consideration in this case is 
whether the plaintiff, an assignee of the firm of Mithu 
Lai Gopal Lass, has a right to sue. The contention 
raised by the contesting defendants is that the plaintiff 
has purchased a bare right to sue which could not be 
transferred in view of the provisions of section 6, clause 
(e) of the Transfer of Property Act and so he is not 
competent to maintain the suit. The plaintiff contended 
that what had been assigned to him by his assignors was 
a debt due to them from their agents on account of 
transactions of sales and purchases, and, as such, it was 
an actionable claim which could be transferred. The 
learned Subordinate Judge accepted the contention of the 
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defendants and dismissed the suit. Before dealing with 
the legal aspect of the question, it is necessary to look into -'ion l.u. 
the terms of the deed of assignment in order to see what Radhet 
the subject-matter of the assignment Y'as. The deed of 
assignment recites that the assignors Y^ere assigning their 
right to the profits in the second transaction and in the 

-11 1 n -ml Siyign, J. 

accounts and advance of the first transaction. The 
claim of the assignors, as against the contesting 
defendants, is valued in the deed at Es. -5, 100 and the sale 
of the claim is made in favour of the plaintiff for a sum 
of Es.3,000. It is stated in the deed that the assignors 
several times asked the contesting defendants to render 
an account but this demand was not acceded to. After 
a perusal of the deed I am of opinion that so far as the 
assignment of the right of the assignors in respect of the 
first transaction is concerned the plaintiff is entitled to 
maintain the suit. The assignors had purchased some 
grain through the contesting defendants. They also 
deposited some cover money with the defendants. The 
grain v^as sold. The sale money was deposited Ydth the 
defendants. The assignors were entitled to recover from 
the contesting defendants an ascertained amount. The 
assignors assigned to the plaintiff an actionable claim or 
in other words a debt, which they v^ere quite competent 
to do. 

As regards the assignment of the assignors’ right in 
respect of the second transaction, the case stands on a 
different footing altogether. Some time after the first 
transaction, the firm of Mithu Lai Gopal Dass purchased 
more vdieat (887 bags) through the agency of the 
contesting defendants. At the time of the assignment 
under which the plaintiff comes to court, the assignors 
asserted that the commission agents had wrongfully sold 
these bags without their authority. The assignors 
believed that on taking accounts a sum of money would 
be found due to them. In paragraph 16 of the plaint 
it is stated : ‘ ‘The defendants first party were repeatedly 

asked to render an account, and to pay the remaining 
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. amount due to the defendants second party, of which the 

Moti Lai plaintiff is the owner by virtue of the sale deed, after 
deduv 'ing the amount of commission expenses, etc. But 
they did not render the account at all . . . ” It 
appears that so far as the second transaction is concerned, 
plaintiff purchased was “a right to sue for 
damages after settlement of account”. It is true that 
in the sale deed the assignors have given an estimated 
value of their claim. But that fact, by itself, cannot 
convert a mere right to sue into an actionable claim. In 
substance the sale was of a right to sue for damages 
which might be found due in case the allegations of the 
plaintiff about the alleged breach of contract were true. 
Under the Transfer of Property Act an actionable claim 
can be transferred. An actionable claim means a claim 
to a debt. In its primary sense a debt is a liquidated 
money obligation, and it is an essential feature of an 
action for debt that it should be for a liquidated or a 
certain sum of money. I apprehend that a right to 
recover an uncertain amount cannot be said to be a debt. 
In the case before us, the deed of assignment and the 
frame of the suit go to show that what the plaintiff claims 
is, so far as the second transaction is concerned, 
damages, unascertained at the time of the institution of 
the suit, resulting from a breach of contract on the part 
of the contesting defendants. The question as to 
whether or no the plaintiff was entitled to recover any 
damages depended on his allegation that the contesting 
defendants had sold the goods without getting the 
instructions of the assignors. Till the establishment of 
that point in the plaintiff’s favour, it could not be known 
as to whether any damages were due to him at all. So, 
it cannot be said that what was sold to the plaintiff 
under the assignment w^as an actionable claim as defined 
in section 3 of the Transfer of Property Act. 

The next point that arises for consideration is 
whether the transfer of a right to sue to recover unascer- 
tained damages for a breach of contract offends against 



TOL. LV] 


ALLAHABAD SERIES 


819 


the provisions of section 6, clause (e) of the Transfer of 
Property Act. Clause (e) of section 6 of the Transfer of 
Property Act lays down that a mere right to sue cannot 
be transferred. The contention raised by the learned 
counsel for the appellant is that a right to recover damages 
arising out of a breach of contract is capable of a valid 
transfer and does not offend against the provisions of 
section 6, clause (e) of the Transfer of Property Act. 
In support of his contention the learned counsel for the 
appellant has cited some rulings. Tlie first ruling relied 
upon by him is Ghuramoni Mondal v. Rajendra Kumar 
(1). It is a Calcutta case. It was laid down in it that 
“The right to recover money, which might be found due 
on taking accounts from an agent, is not a mere right to 
sue within the meaning of section 6, clause (e) of the 
Transfer of Property Act, but is an actionable claim 
which is capable of transfer; and the transferee can 
maintain a suit in his own name against the agent for 
the recovery of such amount as might be found due on 
taking accounts from him.” There can be no doubt that 
the view taken in this ruling supports the contention of 
the learned counsel for the plaintiff appellant. The next 
case on which the appellant relies is Nagappa Pandyappa 
V. Badridas Shrikishan (2). , A careful perusal of this 
case would show that as a matter of fact it does not 
support the contention of the appellant. Bather, it goes 
against him. At page 410 we find the following obser- 
vations : “So, on the uncontradicted evidence before the 
Judge, I think, he was entitled to find that in fact the 
amounts were ascertained and a sum was arrived at 
between the parties. That being so, that to my mind 
would mean, apart from any authority, that there was 
here an ascertained sum due from the defendants to the 
plaintiff, in other words, a debt.” Dealing with the 
view taken in a Calcutta case, Ahu Mahomed v. S. G. 
Ghunder (3), the learned Judge made the following 

(1) (1917) 42 Indian Cases, 390. (2) A.I.R., 1930 Bom., 409. 

(3) (1909) 36 CaL, 345. 
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__!!!?__ observations : “This was held to be merely a claim for 
Moti Lai unliquidated damages for breach of contract, and, there- 
badhby fore, not assignable. There, to prove the claim, the 
market price at the date of the breach would have to be 
ascertained and this might involve calling several 
8ingh^^ "^otiiesses-” Fi’om these observations it would be clear 
that the learned Judge who decided that case was of 
opinion that a claim for unliquidated damages could not 
be assigned. Having regard to the facts of the particular 
case before him, he arrived at the conclusion that it was 
a case in which the plaintiff had assigned a debt already 
due. It must, therefore, be held that this ruling is no 
authority for the contention put forward on behalf of the 
appellant. Eeliance was placed on Jagat Ghuncler Roy 
V. Tsicar Ghunder Roy (1). But, in my opinion, that 
case has no bearing on the point in issue. What was 
decided in that case was that the share of a partner in a 
partnership business was saleable property within the 
meaning of those words in section 266 of the Code of Civil 
Procedure, and could be attached and sold in execution 
of a decree against that partner. The next case relie’d 
upon by the learned counsel for the appellant is Madho 
Das V. Ramji Patak (2). In that case it w^as held that 
“Where money is due by .an agent or vendee to his 
principal or vendor, the principal’s or vendor’s claim 
against his agent or vendee may be attached and sold in 
execution of a decree against the principal or vendor as a 
debt under section 266 of the Code of Civil Procedure, 
and it is not necessary that the exact amount due to the 
principal or vendor should be ascei'tained prior to attach- 
ment and sale.’’ In the coui’se of the judgment the 
learned Judges who decided that case made the following 
observations : “What w^as attached here was, in our 
opinion, a debt; although the amount of the debt was 
unascertained, it was capable of being ascertained, and as 
such debt it was attachable under section 266 of the Code 
of Civil Procedure; it was not a mere right to sue for 

1) (1893) I.I..R., 20 Cal., 693. (2) (1891) I.L.R., 16 All., 286. 
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damages which would have 


been excluded from attach- 


ment by til (3 proidso to that section.’' In my opinion, 
that ruling is not applicable to the case before us. That 
was not a case in which the claim was to recorer unas- 


certained damages on a breach of contract. It may also 


be pointed out that at the time w'hen that case was 
decided, the law on the point was somewhat different. 
According to the repealed section 130 of the Transfer 
of Property Act, for which the present definition in sec- 
tion 3 was substituted by the Amendment Act No. II of 


1900, section 2, any claim which could be recognized by 
the courts as affording grounds for relief was an actionable 
claim. It appears to me that according to the definition 
of an actionable claim, as given in section 3 of the 
Transfer of Property Act now, the right to damages 
accruing after the occurrence of a breach is not an 
actionable claim but a mere right to sue. Before the 
Amendment Act II of 1900, clause (e) of section 6 of the 
Transfer of Property Act laid down that a mere right to 
sue “for compensation for a fraud or for harm illegally 
caused’’ could not be transferred. x4.fter the amendment 


of 1900, clause (e) of section 6 of the Transfer of Property 
Act is differently worded. The clause, as it now stands. 


prohibits the transfer of a mere right to sue. 

Now, let us turn to the rulings cited on behalf of the 
respondent. The leading case on the point, on which 
reliance has been placed, is Ahu Mahomed v. S. G. 
Chunder (1) in which it was held that a claim for 
damages for breach of contract, after breach, was not an 
actionable claim within the meaning of section 3 of the 
Transfer of Property Act and therefore could not be 
transferred. The next case relied on is Jeican Ram v. 
Ratan Chand Kishen Ghand (2). In this case, the 
I learned Judges held that there was authority both 

English and Indian for the view that a claim to un- 
liquidated damages for breach of contract was not assign- 
! able. At one place in the judgment at page 503, we find 

i (1) (1905) I.L.R., 36 Cal., 3i5. (2) (1921) 70 Indian Cases, 498. 


Moti Lal 

V. 

Radhey 

Lal 


RacJihpal 
Singh, J. 


THE INDIAN LAW REPORTS 


[VOL. LY 




I 


the following observations: “Moreover, when an 
Mora Lai, ordinary commercial contract for sale of goods has been 
Rabhby broken and subsists only for the purpose of enforcing a 
^ claim to damages, it is to my mind difficult to say that 
the right to damages is, standing by itself, anything more 
^ which is not incidental 

to property but is incidental to abstract right in respect 
of contracts comparable to the abstract rights to personal 
safety and immunity from fraud in the region of tort.’’ 
The next case relied on is Khetra Mohan Das v. Bisioa 
Nath Bera (1). A Bench of two learned Judges of the 
Calcutta High Court decided that a right to take accounts 
and to recover such sums as may be due was not assign- 
able, being a mere right to sue within the meaning of 
section 6, clause (e) of the Transfer of Property Act. The 
same view was taken by the Bombay High Court in the 
case of Hirachand Amichand v. Nemcliand Fulchand (2) 
and bj' the Punjab Chief Court in Jangli Mai v- Pioneer 
Flour Mills (3). 

On a review of the authorities cited before us I am of 
opinion that the correct view is that a claim for un- 
liquidated damages for breach of contract, after the 
breach, is not an “actionable claim’’ within the meaning 
of section 3 of the Transfer of Property Act and cannot 
be transferred because of the provisions of clause (e), 
section 6 of the Transfer of Property Act. Por the 
reasons given above I hold that the deed of assignment, 
so far as it relates to the transfer of the assignors’ right 
in respect of the first transaction, is good and valid. It 
is invalid in respect of the transfer of the assignors’ 
right about the second transaction. 


On behalf of the contesting defendants it was urged 
that the suit of the plaintiff was not within limitation as 
it was governed by article 62 of the Indian Limitation 
Act. It was said that the agency terminated on the 29th 

(1) (1924) I.L.R., 51 Cal., 972. (2) (1923) I.L.R., 47 Bom., 719. 

(3) (1914) 27 Indian Cases, 115. 
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of -JanuarT, 1925, when the plaintiff’s assignors are said 
to hare been informed of the sale of the last lot of wheat lai 

V. 

bags. In my opinion article 62 of the Indian Limitation r-adhey 
A ct is not applicable to the case. In Subha Rao t. 

Rama Rao (1) it was held that article 62 could only apply 
to cases where a definite sum of monev had been received JocMpa? 
by the defendant and which he was to hold for the use 
of the plaintiff and that it was not applicable to cases 
where the defendant was asked to account for moneys and 
where the person collecting was entitled to just allow- 
ances. In my opinion the learned Subordinate Judge 
was right in holding that article 89 of the Indian 
Limitation Act applied to the case in suits for accounts 
between principal and agent- It has been found that 
the contesting defendants credited the plaintiff’s assignors 
with the proceeds of sale of nine bags of arhar on the 
26th of September, 1925 . Thus it will be seen that till 
at least that date the agency did not terminate. The 
suit having been instituted within three years from that 
date is within limitation. Under article 89 the period 
begins to run from the date on which accounts are 
demanded and refused during the continuance of the 
agency, or from the date on which the agency terminates. 

The defendants contended that the agency terminated 
on the 29th of January, 1925, when the plaintiff’s 
assignors were told about the sale of the last lot of the 
wheat bags. But this plea is not correct. The evidence 
of Earn Prasad, the munim of the defendants, is that 
several days after the sale of the bags in Calcutta Mithu 
Lai went to the defendants and when he was offered 
Es-356 he did not take it, saying that he would transact 
further business with them. In view of this statement 
of Earn Prasad it is not correct to contend that the agency 
had terminated on the 29th of January, 1925. The con- 
testing defendants have not given any evidence to prove 
the exact date on which, according to them, the agency 
terminated. So, it will be taken that the agency 

(1) (I9T6) I.L.R., 40 Mad., 291. 
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continued till the demand for accounts made by the 

Moil lal assignors of the plaintiff on the 2nd of March, 1925, was 
refused. The suit is, therefore, within limitation. 

The learned Subordinate Judge has found that about 
the first transaction a sum of Es. 1,771-13-3 is due to the 
plaintiff. But the defendants have established that the 
wheat purchased by the assignors of the plaintiff at the 
time of the second transaction was sold at a loss. They 
are entitled to claim an equitable set off in respect of 
such loss. The plea of set off is a good ground for 
defence. If established it affords an ansAver to the plain- 
tiff’s claim wholly or pro tanto. In the case before us 
the contesting defendants haA^e proved by their account 
hooks tha:!; on talving account in respect of both the 
transactions only a sum of Es. 356-1-3 is due to the 
plaintiff. The plaintiff is entitled to recov’er this sum 
from tlie contesting defendants, together with the price 
of 28 bags of wheat not accounted for by the defendants. 
The price of these 28 bags of Aidieat comes to Es.553. 
Thus the total amount due to the plaintiff from the 
contesting defendants comes to Es. 909-1-3. The plain- 
tiff is, in my opinion, entitled to a decree for this amount. 

I, therefore, allow the appeal, modify the decree of the 
court below and grant the plaintiff a decree for 
Es. 909-1-3. The rest of his claim stands dismissed. 
The plaintiff and the contesting defendants will receive 
and pay costs in both courts according to their success 
and failure. 

Eiamat-hllah, J. : — I agree. 


Rackhpal 
Singh, J. 
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Before Justice Sir Lai Go‘pal Muuerji and Mr. Justice Young 
J AIM ALA KUNWAE and another (Defendants) v. COL- ^ 

LECTOE OF SAHAEANPUE (Plaintiff) anh) others LI 

(Defendants)^' 

Civil Procedure Code, order I, rides 1 and 10 — Addition of 
parties — R epresentativ e suit — Withdrawal application— 

Right of other persons interested to intervene and maintain 
the suit — Suit hy Collector on behalf of Hindu widow lolio 
had succeeded to her htishand's estate {under Court of 
Wards) to contest an alleged adoption — Withdrawal of suit 
hy Collector — Right of reversioner to be joined as a plaintiff 
and to continue the suit — Transposition of parties in revision 
— Court of Wards Act {Local Act IV of 1912), sections 53, 

55. 

On behalf of two Hindu widow's wdio had succeeded to their 
husband’s estate, which w’as held under the Court of Wards, 
the Collector instituted a suit for a declaration that an alleged 
adoption set up by the principal defendant had not taken place 
and he had no title to the property, and for other reliefs against 
him and a transferee from him. Subsequently the Collector 
made an application withdrawing the suit; and this was opposed 
by the two widows as w’ell as by a person who wms, according to 
the plaint itself, the next reversioner and they asked to be 
made parties to the suit and to be allow^ed to continue it. The 
court allowTd the Collector to withdrawn the suit and dismissed 
it. The application of the others to be made parties w^as 
disallow^ed. The widow- s thereupon filed a revision in the 
High Court, making the reversioner a pro forma opposite 
party, who subsequently applied in the High Court to be 
transposed as an applicant for revision. 

Held that the revision did not lie on behalf of the widows. 

The Collector having decided .to withdraw the suit, his dis- 
cretion could not, according to section 53 of the Court of Wards 
Act, be called in question by the civil court, and by virtue of 
section 55 of that Act the widows were unable, by themselves, 
to continue the suit. The lower court, in allowing the 
Collector to withdraw the suit and in rejecting the widows^ 
application .to continue it, could not be said to have acted 
illegally in the exercise of its jurisdiction, and no revision lay 
on their behalf. But the revision could be maintained at the 
instance of the reversioner, who had been impleaded as a 

* Civil Revision No. 503 of 1932. 





826 


THE INDIAN LAW REPORTS 


[vOL . LT 


party thereto, who was equally interested in it and who had 
Jamala applied to be .transposed as an applicant ; in such circumstances 
Kt^ae jjjg application was a belated one did not stand in 

Coij:e’otor his way. 

BASPDB ^Where the plaintiff sues in a representative character it is 
not open to him to put an end .to the litigation by merelr with- 
drawing the suit. He may, no doubt, go out of the suit, bat 
that does not put an end to the litigation where o.ther people 
are interested in it and have a right to come in and continue 
the litigation. 


The suit instituted by the Collector on behalf of the two 
widows who had succeeded to their husband’s estate was a suit 
of a representative character, and the widows having onlv a 
limited estate the reversioner was also materially interested 
in .the result of the suit. For the proper safeguarding of his 
interest the lower court should have allowed the reversioner to 
be added as a plaintiff before allowing the Collector to go out 
of the suit. 


Although it might be that the provisions of order I, rule 10 
of .the Civil Procedure Code, or of any other rule, like order I, 
rule 1 of the Code, were not in terms applicable to the case, 
yet it was open to the court to allow the reversioner to be added 
as a plaintiff. Cases have arisen from time to time in which 
the provisions of the Civil Procedure Code have been found to 
be, in .terms, inapplicable and yet parties have been added or 
substituted, where they ought to be added or substituted, on 
general principles. 

Messrs- S. K. Dar and Gopi Nath Kunzru, for the 
applicant. 

Dr. S. N. Sen and Messrs. S. N. Gupta, S. N. Vernia, 
G. S. PathaJc, S. K. Mukorji and A . M. Gupta, for the 
opposite parties. 

Mukbrji and Young, JJ. : — This is an application 
in revision and arises under the following circumstances. 
A suit was instituted by the Collector of Saharanpur 
on behalf of the estate of Lala Janeshar Das ; the owners 
of the estate, for the time being, being Janeshar Das’s 
two widows, Jaimal’a Kunwar and Chando Kunwar. 
It was alleged that the last owner of the property in suit 
was one Deep Chand, and on the death of his widow, 
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Mst. Dhani Kunwar, the property devolved on Janeshar is33 
Das and Badri Das, two brothers, in equal shares. The Jaijiai.a 
suit was directed, inter alia, to obtain a declaration that 
one of the defendants, Atma Ram, who professed to have ^ofsST* 
been adopted by Dhani Kunwar was not at all eaiiptie 
adopted and that Janeshar Das and Badri Das 
were entitled to the property, and on the death of 
Janeshar Das and Badri Das their widows were entitled 
to recover the property. The widow of Badri Das, 

Mst. Phulwanti, was made a defendant in the case. 

The defendants to the suit were, besides Atma Ram, his 
brother Abheynandan Lai. We have already stated that 
Mst. Phulwanti was made a defendant. A fourth 
person, Abdul Majid Khan, was made a party as a 
transferee from Lala Atma Ram and Abheynandan. 

The Collector of Saharanpur, who was the plaintiff 
in the suit, made an application to the court on the 19th 
of April, 1932, withdrawing the suit. This application 
was opposed by the widows, Jaimala Kunwar and 
Chando Kunwar, and one Beni Prasad. Beni Prasad, 
according to the allegations of the widows and himself 
and according to the pedigree stated in the plaint, was, 
along with his brothers, the next reversioner to the 
estate of Janeshar Das and Badri Das. Their applica- 
tion was dated the 19th of May, 1932, and was to the 
effect that they should be made parties to the suit and 
the conduct of the suit should be given to all or any 
one of them. In support of their application they filed 
an affidavit, which is on the record. Various allega- 
tions were made in this affidavit, the important allega- 
tions being that Beni Prasad was a reversioner to the 
estate of Janeshar Das and Badri Das and was therefore 
interested in the litigation. 

On behalf of the Collector it was urged that he was 
the sole plaintiff and he was entitled to withdraw the 
suit at his pleasure and that under section 53 of the 
Court of Wards Act of 1912 his discretion could not be 
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questioned by the civil court. The learned Subordi- 
Jaimala nate Judge considered the application and held that the 
applicants could not be made parties, and having allowed 
the Collector to withdraw the suit, dismissed it with 

EAKprra ^he COStS- 

The application in revision is by Jaimala Kunwar 
and Chando Kunwar alone. Beni Prasad was m.ade a 
pro forma respondent. On the 10th of April, 1933, 
Beni Prasad applied that he may be transposed to the 
array of the applicants as applicant IsTo. 3. No order 
has yet been passed on this application and it is therefore 
before us for disposal. 

On behalf of the respondents a preliminary objection 
has been taken that the revision is not maintainable 
because the learned Subordinate Judge had jurisdiction 
to hear the application of the Collector and as he applied 
his mind to the application and to the petitions of the 
applicants and Beni Prasad, the decision of the learned 
Subordinate Judge is final and is not open to revision by 
this Court. 

It appears to us that so far as the petition of the two 
ladies, Jaimala Kunwar and Chando Kunwar, is con- 
cerned the learned Judge did apply his mind and wrote 
a judgment which, whether it be right or wrong, cannot 
properly be revised by this Court, under the provisions 
of section 115 of the Civil Procedure Code. We cannot 
interfere with an order simply because it is wrong in 
law. We must be satisfied that the lower court had 
acted illegally or with material irregularity in the 
exercise of its jurisdiction. The preliminary objection, 
therefore, must hold good as regards the applications 
of the two ladies. 

So far as the application of Beni Prasad is concerned, 
we fear that it has not received a proper hearing and 
consideration from the learned Judge in the court below. 
He has totally misapprehended the nature of Beni 
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Prasad’s application and dealt with, it summarily. We 
shall deal with it at length in the course of this judgment. 

It was next contended that Beni Prasad filed no 
petition in revision and his application of the 10th of 
April, 1933, being a belated one it could not be granted. 
We are not prepared to accept this contention. Beni 
Prasad was already a party to the revision filed by 
Jaimala Kunwar and Chando Kunwar and was there- 
fore already before the court. Where out of three peti- 
tioners, two filed a revision against the order passed 
against their application, the third may very well accept 
that justice would be done towards the joint petition and 
the third need not file a separate application in revision. 
In this view we cannot reject Beni Prasad’s application 
on the sole and simple ground that it is a “belated” one. 
The revisional jurisdiction of the High Court need not be 
invoked by a party and it may be exercised by the High 
Court of its own accord. We accordingly direct that 
the application of Beni Prasad for being put into the 
array of the applicants be granted and that the applica- 
tion in revision be amended accordingly. 

Now we come to the merits of the case. On behalf 
of Beni Prasad it had been contended that the suit insti- 
tuted by the Collector on behalf of the two ladies 
Jaimala Kunwar and Chando Kunwar was a suit of a 
representative character and it was necessary for the 
court below to allow Beni Prasad to be impleaded as a 
plaintiff in view of the fact that the Collector represent- 
ing the widows was going to withdraw the suit. It was 
argued that the right to recover the property from the 
defendants accrued to Janeshar Das in his life time 
(according to the facts stated in the plaint) and that, 
therefore, if the suit instituted on behalf of the ladies be 
■withdrawn, a valuable estate would be lost to the rever- 
sioners of Janeshar Das and Badri Das and no remedy 
would be left to Beni Prasad. No answer has been 
given to this argument. The argument that has been 

60 Ai) 
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addressed to us on behalf of the respondents was mainly 
this. The Collector was the sole plaintiff and he had 
every right to withdraw the suit. Nobody can deny that 
the Collector as the sole plaintiff was entitled to with- 
draw the suit. But then nobody can deny that the 
Collector’s suit was a suit on behalf of the ladies, 
Jaimala Kunwar and Chando.Kunwar, and that, there- 
fore, the suit of the ladies was a suit instituted by them 
in a representative capacity. These ladies liad only 
a life interest in their husband’s property and during 
their lives they represented the entire estate including 
the interests of the future reversioners to the estate. A 
decree properly obtained against Jaimala Kunwar and 
Chando Kunwar would bind those who would actually 
inherit the property on the death of the ladies. The 
mere fact that under section 55 of the Court of Wards Act 
of 1912 the ladies could institute the suit only in the name 
of the Collector did not prevent the suit as instituted by 
the Collector from being a representative suit. In this 
view of the case, Beni Prasad was materially interested in 
the result of the suit. 

It has been held that where the plaintiff sues in a 
representative character it is not open to him to put an 
end to the litigation by merely withdrawing the suit. 
He may no doubt go out of the suit, but that does not put 
an end to the litigation where other people are interested 
in it and have a right to come in and continue the liti- 
gation. 

To mention some instances of such cases ; Where a 
trustee brings a suit for the benefit of the beneficiaries 
and then wants to nullify the result of the litigation, 
it has been held that the beneficiaries may be properly 
brought on the record to continue the litigation; 
Sanharalinga Nadan v. Rajeswara Dorai (1). The Civil 
Procedure Code itself recognizes the necessity of making 
the beneficiaries a party in certain circumstances; see 

(1) (1908) I.L.R., 31 Mad., 236. 
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order XXXI, rule 1 of the Civil Procedure Code. In ^^^^3 
Eunju Komhi Aclian v. Ammu (1) the head of a Malabar JAiHALi 
Tarwad instituted a second appeal and was anxious to 
compromise the case with the respondent. Two junior 
members of the family were allowed to prosecute the 
appeal in spite of the fact that the original appellant 
did not want to do so. The argument accepted by the 
court was that the suit was a representative one and 
the plaintiff must be subject to the orders of the court. 

Cases of partition, accounts, dissolution of partnership 
and other similar cases may be cited as instances in 
which the plaintiff may withdraw a suit, but he cannot 
put an end to the litigation. 

It is an established rule of Hindu law that where 
females representing an estate have rendered themselves 
incapable of safeguarding the rights of the reversioners, 
a distant reversioner may institute a suit to safeguard 
his interest : See Adi Deo Narain Singh v. DuTckaran 
Singh (2); Sachit v. Budhua Knar (3) and Rani Ana^id 
Kunwar v. Court of Wards (4). 

In the case before us, the Collector on behalf of the 
ladies filed a representative suit. The Collector decided 
to withdraw the suit. The result was that by virtue of 
section 55 of the Court of Wards Act the ladies them- 
selves, however anxious they may have been to continue 
the litigation, -were unable to do so. In the circumstan- 
ces, on principle, it must follow that the reversioner Beni 
Prasad should he permitted to continue the litigation. 

The result of disallowing Beni Prasad’s request to 
continue the litigation would be that (assuming that the 
statements made in the plaint were correct) an estate 
' worth 1| lakhs would go to the defendants without the 
smallest attempt being made to recover it. We are of 
opinion that Beni Prasad’s application should have been 
allowed. 

(1) (1931) 61 M.L.3'., 549. (2) (1883) I.L.B., 5 All., 532. . 

(3) (1886) I.L.B., 8 AE., 429. (4) (1880) I.L.B., 6 Cal., 764, 
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It was, however, contended that Beni Prasad could 
not' be impleaded because the language of order I, rule 10 
V. of the Civil Procedure Code did not permit his beino- 

OoUjECTOB ‘IIT/N 1 * J? I* ii« ^ 

OF Saha- impleaded. Cases have arisen from time to time in 

EAOTXJE the provisions of the Civil Procedure Code have 

been found to be, in terms, inapplicable and yet parties * 
have been added or substituted where they ought to be 
added or substituted, on general principles; for example, 
in Keshab Rai Jieu Thakiir v. Jyoti Prosad (1) a mahant 
died and his successor in the office of the mahant was 
allowed to be substituted for him. The case did not fall 
strictly within the earlier rules of order XXII, but the 
court found that the successor in title of the mahant must 
be substituted and the order for substitution was sought 
to be justified by the application of rule 10 of order XXII. 
It is difficult to say that rule 10 completely covered the 
case and that] it w^as a case of assignment, creation or 
devolution of any interest during the pendency of the 
suit. Similarly in Pifxhayya v. Rattamma (2), which 
was a benamidar’s suit, the true owner was substituted 
for him. In Kadri v. Khubmiya MaJiomedmiya (3), 
where a scheme for the management of the trust had 
been framed and liberty to apply had been granted, it 
was held that persons who were not originally parties to 
the litigation could be brought in, to question the pro- 
priety of the scheme or to make proper applications to 
the court. The learned Judge relied on order I, rule 10. 
But it is doubtful wliether that rule could, in terms, be 
applied. But it is perfectly clear that the order was a 
right one, and there is no rule in the Civil Procedure- 
Code which directly applies. In the case of Rajaratnam 
Iyer v. Halasyasundaram Iyer (4) the presumptive heir 
was allowed to be brought on the record along with the 
widow to protect a reversionary interest. The suit 
was by one who claimed to have been adopted by the last 
male owner. 

(1) A.I.R., 1Q32 Cal., 783. 

(3) A.I.B., 1931 Bom., 388. 



(2) A.I.B., 1929 Mad., 268. 
(4) A.I.R., 1923 Mad., 521. 


TOL. LVJ 


ALLAHABAD SEEIES 


833 


In all these cases the application for addition or 1933 
substitution of parties did not fall within the language Jaimala 
of the rules of the Civil Procedure Code and there was 
no difficulty to make the necessary order. In Ven- 
katanarayana Pillai v. Subbammal (1) their Lordships sa-sptte 
of the Privy Council relied on order I, rule 1 for ordering 
the substitution of a more distant reversioner to continue 
a litigation which had been instituted by a closer 
reversioner. 

There is, therefore, enough authority for holding that 
in a case like this it is open to the court to allow Beni 
Prasad to be made a party and then to allow the 
Collector to go out of the suit, if he does not want to 
prosecute it. 

It is argued on behalf of Abdul Majid, the transferee 
defendant, that the moment the application was made 
by the Collector to withdraw the suit, the suit ceased to 
exist in the eye of the law and the court could not pass 
any order for substitution or addition on an application 
made to it on the 9th of May, 1932. This argument in 
our opinion is not correct. The case could not cease to 
exist till an order was made by the court and when the 
court came to pass an order it could pass an order not 
only on the application of the Collector, the original 
plaintiff, but also on the application of the two ladies 
and Beni Prasad. 

In our opinion the learned Subordinate Judge should 
have allowed Beni Prasad to be added as a plaintiff 
before allowing the Collector to withdraw the suit. 

"We accordingly modify the order of the court below 
and direct that Beni Prasad be made a plaintiff in the 
suit and that the suit be tried as between Beni Prasad, 
on the one hand, and the original defendants, on the 
other. 

(1) (1915) I.L.B., 38 Mad., 406. 



834 


THE INDIAN LAW REPORTS 


[vOL. LV 


APPELLATE CEIMINAL 



Before Mr. Justice King and Mr. Justice Bajpai. 
EMPEEOE t). EAGHUNATH l^nd othees^ 

Griwdnal Procedure Code, section 423 — Powers of appellate 
court — Appeal from conviction — Charges of culpable homicide 
and rioting — Trial court convicting on the former but omit- 
ting to record either conviction or acqiiittal on the lattef— 
Whether acquittal by necessary implication — Power of appeh 
late court to convict on the latter charge. 

At a sessions trial on charges of culpable homicide and rioting^ 
under sections 304 and 147 of the Indian Penal Code, the Judge 
convicted and sentenced the accused persons under section 304, 
but omitted to record either a conviction or an acquittal on 
the charge of rioting under section 147. The language of the 
judgment, however, made it quite clear that the Judge found 
that the accused persons were guilty of rioting and that the 
homicide was an incident in the course of the riot and that the 
accused persons were therefore jointly responsible, although the 
individual responsibility of any one for the killing had not been 
established beyond doubt. In appeal against the conviction, — 
Held that in the circumstances it could not be deemed that 
the accused persons had by necessary implication, been acquitted 
of the offence under section 147; in fact the findings of the 
Judge amounted to a conviction under that section as well as 
under section 304. Eurther, nnder the provisions of section 423 
of the Criminal Procedure Code, in an appeal from a conviction 
the appellate, court had power to alter the finding while main- 
taining the sentence, and the conviction under section 304 
could be altered into a conviction under section 304 read with 
section 149 of the Indian Penal Code although the Sessions 
Judge had not recorded any conviction under section 147 and 
therefore might possibly be deemed to have acquitted the 
accused of that charge. Kishan Singh v. King-Emperor (1), 


distingnished. 

Messrs. E. 0. Carleton and Ktimtida Prasad, for 
the appellants. 

The Government Pleader (Mr. Sankar Saran), for 
the Crowm. 


* Criminal A-oneal N'o. 737 of 1932, from an order of I). C. Hunter, 
Sessions Judge of Moradabad, dated the 15th of August, 1932. 

(1) (1928) 50 All., 722. 
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King and Bajpai, JJ. : — This is an appeal by Raghu- 1933 
nath and six other persons who have been convicted emi’eeoe 
under section 304 of the Indian Penal Code. Two of RiGHra-ATB 
the appellants, Kishan Sarup and Bishan Sarup, have 
been sentenced to eight years’ rigorous imprisonment 
and the rest to six years. The case for the prosecution, 
briefly, was that on the 7th of May, 1932, Kishan Sarup 
and Bishan Sarup (who are zamindars and residents of 
Kanth) came with a number of men, about thirteen or 
fourteen in all, to the village of Qasimpur, which is 
about one mile from Kanth, for the purpose of collecting 
subscriptions. They intended to collect subscriptions 
for the defence of one Raghunath who was under trial 
before a Magistrate. The party came armed with spears 
and lathis. On arrival at Qasimpur they called for the 
Padhan named Girdhari, but he was not in the village. 

His brother Kanhaiya was then sent for and Kishan 
Sarup and Bishan Sarup demanded Rs.l5 from him as 
subscription towards Raghunath’ s defence fund. 

Kanhaiya raised objections to paying the subscription 
and tried to go back into his house but he was followed 
up with abuse and Kishan Sarup struck him with a 
lathi. He fell down and shouted for help, whereupon 
Bishan Sarup ran him through with a spear. This gave 
rise to a general fight between the villagers and the 
visiting party. Blows were given and received by both 
sides and after some fighting the visiting party left the 
village. Kanhaiya was taken to the Kanth hospital 
where he died the same day. 

The facts of the riot are sworn to by a number of 
witnesses, some of whom were unquestionably in the 
fight as they themselves received iniuries. Such 
witnesses are Genda, Imrat, Bhup and Mohan. They 
and the other persons who swear to having seen or to 
having taken part in the fight, all give very much 
the same account. They all testify that the appellants 
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were among the party who came under the leadership 
of liishan Sarup and Bishan Sarup to the village of 
Qasimpur for the purpose of collecting subscriptions and 
when Ivanhaiya refused to give the subscription demand- 
ed he was beaten by Ivishan Sarup and stabbed with a 
spear by Bishan Sarup and that this started the fight 
between the villagers and the party of Kishan Sarup. 

The learned Sessions Judge has found that it is not 
clearly proved that Kishan Sarup is the man who struck 
the first blow upon Kanhaiya, which gave rise to the 
subsequent fight. As a matter of fact, the medical 
evidence shows that there were no marks of lathi blows 
upon the person of Kanhaiya. He was killed by a 
spear thrust. The Sessions Judge also finds it doubtful 
whether Bishan Sarup was the man who killed Kanhaiya 
with the spear. He finds that undoubtedly the appel- 
lants were all among the party which came to the village 
for demanding subscriptions and that they were armed, 
some with lathis and others with spears, and that their 
common object was to extort subscriptions by show of 
force and by use of force if necessary. He further finds 
that on account of Kanhaiya’ s resistance to the demand 
for subscriptions some violence was used by the accused 
but it cannot be said by which individuals among them, 
and this started a general fight between the accused and 
the villagers in the course of which Kanhaiya was killed 
by one of the accused with a spear thrust and several other 
villagers were more or less seriously injured. The 
learned Sessions Judge does not find that the account 
given by the witnesses, namely that Bishan Sarup is 
the man who struck the blow with the spear, is definitely 
false. He finds indeed that Bishan Sarup probably 
was the man who was responsible for this spear thrust, 
but he thinks that in view of the language used in the 
first information report there is some doubt whether 
Bishan Sarup was specially and individually responsible 
for the mortal wound upon Kanhaiya Lai. 
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[The judgment then referred to the evidence and isss 
came to the conclusion that the appellants Kishan Sarup empeeok 
I and Bishan Sarup vere among the rioters and were the rackhtoath 

I leaders and that the other five appellants also did take 

I part in the fight.] 

A question of law has been raised on the basis of the 
fact that the appellants have been convicted under section 
304 of the Indian Penal Code only and have not been 
convicted under section 147 of the Indian Penal Code. The 
argument is that as the appellants were expressly charged 
with an offence under section 147 of the Indian Penal 
Code and have not been convicted of that offence, it must 
be assumed tljat they have been acquitted of the offence 
of rioting. As they have been acquitted of the offence of 
rioting, section 149 cannot be invoked for the purpose of 
establishing the joint responsibility of all the appellants 
! for having caused the death of Kanhaiya. The appel- 

! lants, moreover, cannot be held jointly responsible under 

j section 34 of the Indian Penal Code, as the finding is 

that they had no common intention of killing Kanhai}^. 

As none of the appellants have been found individually 
responsible for causing Kanhaiya’s death, their learned 
advocate claims that they are all entitled to an acquittal. 

; It appears to us that the learned Sessions Judge’s 

finding is perfectly clear to the effect that the accused 
^ did become members of an unlawful assembly and that 

certain members of that assembly did use force and 
violence in prosecution of their common object which was 
to extort subscriptions by force, and therefore they were 
all guilty of the rioting. The learned Sessions Judge 
sums up his findings briefly as follows : ‘ T have no doubt 
what happened. Kishan Sarup, Bishan Sarup, and a large 

I body of retainers, the whole party armed with lathis and 

spears, appeared in Qasimpur and demanded subscrip- 
tions for Eaghunath. They were refused and there was 
a fight. Kanhaiya was killed in the course of the fight, 
probably by Bishan Sarup, and that probably finished 
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T. 1 course these 

MP^oB people did not come to the village intending to murder 

RASHtmATH Hanhaiya or anybody else. But they did come in 
considerable force and heavily armed, intending thereby 
to extract subscriptions from people who might not bt 
moved by mere persuasion. I cannot assume that they 
failed to realise that resistance might be met with, and 
I cannot assume that they intended their armament for 
mere display, not for use if occasion called. Exactly how 
the fighting started I cannot say. But when a gang of 
armed men come to a village to levy money and a fight 
starts, it IS absurd for them to suggest that they are using 
these arms in self-defence. And people armed with 
lathis who go to support others armed with spears must 
be supposed to realise that in the confusion of a fight 
their companions’ spears may inflict mortal injury, even 
though there be no positive desire of any single person to 
cause death.’’ 

This language is only consistent with the view that 
the accused were ^ilty of rioting and that the killing of 
Kanhaiya and the injuring of certain other villagers were 
incidente in the course of the riot and that the accused 
were jointly responsible, because the offences were com- 
mitted by certain members of the riotous assembly, and 
were likely to be committed in the prosecution of their 
common object. 

In such circumstances it is doubtful whether it could 
be held that the accused had by necessary implication 
been acquitted oi the charge of rioting. For the appellants 
great reliance is placed upon the observations of their 
Lordships of the Privy Council in the case of Kishan 
Singh v. King-Emperor (1). In that case an accused 
person was charged under section 302 and was convicted 
under section 304 of the Indian Penal Code. The.Local 
Government applied to the High Court in revision and 
the High Court accepted the application and directed that 

(I) (1928) I. L. R., 50 All., 722. 
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I the conviction of the accused should he altered to a con- 

I viction under section 302 and sentenced the accused to empebor 

I -y, 

! death. Their Lordships of the Privy Council held that raghun-ath 

the accused must be deemed to have been acquitted in 
i the sessions court of the charge of murder, and that the 

order of the High Court resulted in altering the finding 
of acquittal to one of conviction, and that therefore the 
order was contrary to law. 

In our opinion the present case can be distinguished 
upon the facts. In the case of Kishan Singh the accused 
had been charged with murder, and the trial court, in 
convicting him under section 304 of the Indian Penal 
Code, must be held to have acquitted him of the charge of 1 
murder by necessary implication even if it did not 
expressly record an acquittal under section 302. The 
learned Sessions Judge must have applied his mind to the 
question whether the accused was guilty of an offence 
' under section 302 of the Indian Penal Code and must 

i have come to the conclusion that he was not guilty of 

such an offence. In such a case no doubt it must he 
assumed that the trial court had acquitted the accused of 
the offence under section 302 of the Indian Penal Code. 

! The facts of this case are quite different. It is true 

; that the learned Sessions Judge convicted the accused 

1 under section 304 only. He made no mention in hisj 

judgment, from beginning to end, of the other charge^ 
upon which the accused were being tried. But the whole 
trend of his judgment, as we have already shown, was 
that the accused were guilty of rioting. We think it 
would be wrong to hold that the accused had by necessarv' 
implication been acquitted of the offence under section 
147 of the Indian Penal Code. The real fact seems to 
be that the learned Sessions Judge directed his attention 
exclusively to the principal charge under section 304 and 
failed to pay any attention to the charges of minor | 
offences under sections 147 and 326. His findings 
amounted to a conviction under section 147 as well as 
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under section 304. He merely omitted, probably by an 

^ EmBEOit oversig-bt, to record a conviction under section 147 also. 

Raghukath On this ground alone we think that this case can be 
distinguished from Kiskan Singh’s case (1). 

Another reason why the ruling in Kishan Singh’s case 
cannot be applied is that in that case the High Court were 
acting in exercise of their revisional powers under section 
439 of the Code of Criminal Procedure. Their Lordships 
held that in exercise of revisional powers the High Court 
could not convert a finding of acquittal into a finding 
of -conviction. There is no question in the present case 
of convicting the accused of the offence under section 302 
of the Indian Penal Code after they have been acquitted 
of that offence. Nor are we sitting as a court of revision. 
We are sitting as a court of appeal, the accused having 
appealed against their conviction under section 304 of 
the Indian Penal Code, and the powers exercisable by us 
are powers under section -423 of the Code of Criminal 
Procedure. Under that section the High Court is 
entitled to alter the finding while maintaining the 
sentence. The question is whether the conviction under 
section 304 can be altered into a conviction under section 
■ S04: redd loith section 149 of the Indian Penal Code 
although the learned Sessions Judge has not recorded any 
conviction under section 147 and therefore might possibly 
be deemed to have acquitted 'the accused of that charge. 

, On the merits we find it clearly proved that the appellants 
were guilty of rioting; and that, as mortal injuries were 
likely to be caused in the prosecution of their common 
object, they were also guilty of an offence under section 
304 read with section 149 of the Indian Penal Code. 

Numerous authorities have been cited which show that 
the trend of judicial opinion is in favour of the view for 
which the learned Government Pleader contends. He 
maintains that under section 423 of the' Code of Criminal 
Procedure it is open to the High Court to convict under 

(1) (1928) I. L. R., 50 AU., 722. 
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section 147, although the trial court may have expressly 
acquitted the accused under that section, or may have empeeoh 
merely failed to record an order either of conviction or of raghWte^ 
acquittal under that section. In support of this contention 
the following authorities have been cited : Queen Empress 
V. JabanuUa (1). In that case it was held that the 
appellate court can, under the provisions of section 423 
of the Code of Criminal Procedure, in an appeal from a 
conviction alter the finding of the lower court and find 
the appellant guilty of an offence of which he was 
acquitted by that court. That was a case of converting ! 

an express acquittal into a conviction and their Lord- ; 

ships of the Calcutta High Court held that such a course : 

was open to the High Court under section 423 of the Code 
of Criminal Procedure. The ruling goes. farther than is 
necessary for the purpose of the present case where there 
is no express acquittal under section .147 but merely an 
omission to record a conviction under that section. This 
ruling was followed by a single Judge of this Court in 
Emperor v. Sarclar (2). Here it was held that an appel- 
late court can, under section 423 of the Criminal Pro- 
cedure Code in an appeal from a conviction, alter the 
finding of the lower court and find the appellant guilty of i 

an offence of which the lower couht has declined to 
convict him. The same view was taken by the Madras 
High Court in Golla Hanumappa v. Emperor (3) and 
again by a single Judge of this Court in Janki Prasad v. 

Emperor (4). The whole trend of authorities is in one 
direction and not a single case has been cited before us in 
which a dissentient view has been expressed. In om.' 
opinion the Privy Council ruling in Kishan Singh’s case 
(5) does not shake the authority of the rulings cited, as 
it does not interpret the powers of an appellate court 
under section 423 of the Code of Criminal Procedure but 
interprets the revisional powers of the High Court under 
section 439 of the same Code. 

a) (1896) I.L.E.., 23 Cal., 975. (2) (1911) I.L.E., 34 All., 115. 

(3) (1911) I.L.R., 35 Mad., 243. (4) (1926) 96 Indiaa Cases, 2U. 

(5) (1928) I.L.R., 50 All., 722. 

' I 
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i’ollowing these authorities, therefore, we hold that 
empebor we are entitled to alter the conviction under section 304 1 
Rag^ath to a conviction under section 304 read with section 149 of ’ 
the Indian Penal Code. We accordingly do so. We 
think it unnecessary to record a formal conviction and to 
pass a concurrent sentence under section 147 of the 
Indian Penal Code. 


As regards the sentences we think that the sentences 
passed upon Kishan Sarup and Bishan Sarup of eight 
years’ rigorous imprisonment are not excessive. These 
two were clearly the ring-leaders. They were influential 
men and 'they were trying to extort subscriptions by 
force from certain villagers. They must have known 
that such objectionable and forcible methods would be 
likely to result in fighting and serious bodily injuries. • I 
We therefore dismiss their appeals. | 

As regards the other five appellants we think that the 
sentences are somewhat unnecessarily severe because they ■ 
had no personal interest in collecting these subscriptions 
and they must have, come as mere retainers of the two 
principal accused and were no doubt acting under their 
influence and orders. Moreover, the prosecution evidence 
does not show that they personally committed any specific 
acts of violence. We therefore maintain the convictions 
of these five appellants but reduce the sentences from six 
years’ to three years’ rigorous imprisonment. 


i* 
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Before Mr. Justice KeiidaU and Mr. Justice IcibaJ Ahmad 

193S 

EMPEEOE . B AE AT AE ^ .. IQ 

Mtmicipalities Act (Local Act II of 1916), sections 180(5), 185 — 

Construction of huilding hefore sanction — Notified Area — 

Whether section 180, clause (5) applicahle to Notified Areas — 

Municipalities (Amendment) Act (Local Act II of 1919), 
sections 14, 15 — Interpretation of statutes — When certain 
sections of an Act are made applicable, by the authority 
having power to do so, to a particular subject, whether sub- 
sequent amendments in those sections also become auto- 
matically applicable — Municipalities Act (Local Act II of 
1916), section 314 — Complaint under section 185 filed by 
President of Notified Area Committee, whose election as 
President teas invalid — Jurisdiction. 

Inasmuch as the Local Government has not, in the exercise 
of the powers vested in it hj section 338 of the Municipalities 
Act, II of 1916, extended to Notified Areas the provisions of 
the Municipalities (x^mendment) iVet of 1919; the amendments 
introduced by the latter x\ct do. not apply to Notified Areas. 

Accordingly, clause (5) of section 180 of the Municipalities Act 
has no application to Notified Areas. Although section 180 was 
one of the sections made applicable to Notified Areas by Gov- 
ernment notifications in June, 1917, the subsequent addition 
to that section made by the Act of 1919 did not ipso facto 
apply to Notified Areas. 

So, where a person gave notice to the Notified xArea Com- 
mittee of his intention to make certain constructions, and 
commenced those constructions without having received either 
any sanction, conditional or unconditional, or any refusal from 
the Notified Area Committee, it was held that he could not be 
prosecuted under section 185 of the Municipalities Act. 

lATiere the President of a Notified Area Committee was 
authorised by resolution to file prosecutions and complaints, 
and a complaint under section 185 of the Municipalities Act 
was filed by a person as President, whose election as President 
was subsequently held by a civil court to be invalid, it was ji 

held that the complaint not having been filed by an authorised 
person according to section 314 of the Municipalities xAct, the 
Magistrate had no iurisdiction to try the case and the con- 
viction was illegal. 
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Mr. Saila Nath Mukerji, for the applicant. 

Empbeoe ]y[j._ Shiva Prasad Sinha, for the opposite party. 

baeatna Kendall and Iqbal Ahmad, JJ. ; — This is a refer- 
ence by the Sessions Judge of Mirzapur recommending 
that the conviction of Mst. Bafatan under section 185 of 
the Municipalities Act (Local Act No. II of 1916, as 
amended by Act II of 1919) and the sentence of fine of 
Es.l5 passed on her be set aside. The reference came 
up before a learned Judge of this Court, who referred it 
to a Bench of two Judges. 

The facts giving rise to the reference are as follows. 
By an application dated the 14th of January, 1931, Mst. 
Bafatan notified her intention to the Ghunar Notified 
Area Committee to construct enclosure wmlls and a kothn 
in her house and prayed for permission to make the said 
constructions. * * * B. Mathura Prasad, the 

President of the Notified Area Committee, inspected the 
locality on the 29th of March, 1931, and found thal 
Mst. Bafatan had already made certain constructions 
without the permission of the Notified Area Committee. 
A notice was then issued to Mst. Bafatan calling upon 
her to show cause why she should not be prosecuted for 
building her house without the permission of the Notified 
Area Committee and eventually a complaint was filed 
against Mst. Bafatan under section 185 of the Munici- 
palities Act by B. Mathura Prasad, the President of the 
Notified Area Committee, in the court of Thakur Earn 
Singh, a Magistrate of the first class. The learned 
Magistrate convicted Mst. Bafatan for an offence punish- 
able under section 185 of the Municipalities Act and 
sentenced her to pay a fine of Es.l5. Mst. Bafatan filed 
an application in revision in the court of the Sessions 
Judge against the order of the Magistrate and the learned 
Sessions Judge being of opinion that the conviction was 
bad in law has made the present reference to this Court 
with the recommendations noted above. 

* * * * * 
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The question for consideration in the present reference _ 
is whether the conviction of Mst. Bafatan under section 
185 of the Municipalities Act as regards the constructions 
made by her is legally sustainable. The decision of this 
question depends on the answer to the question whether 
the amendments made in the Municipalities Act (Act II 
of 1916) by Municipalities Amendment Act (Act II of 
1919) do or do not apply to Notified Areas. 

By section 337 of the Municipalities Act the Local 
Grovernmont is authorised to declare, by a notification, 
that in respect of any local area, other than a munici- 
pality, town area or agricultural village, it is desirable to 
make administrative provision for some or all of the 
matters described in sections 7 and 8 of the Act, by 
extending thereto the provisions of chapter XII of the 
Act which deals with Notified Areas. It is further 
provided by that section that a local area in regard to 
which such a notification has been issued is to be called a 
Notified Area- The power to apply or adapt to a Notified 
Area the provisions of any section of the Municipalities 
Act, or of any Act which may be applied to a municipali- 
ty, or part of such section, or any rule, regulation or bye- 
law in force or which can be imposed in a municipality 
under the provisions of the Municipalities Act or any other 
Act, is reseived to the Local Government by section 338 
(l)(a) of the Municipalities Act. In exercise of these 
powers the Local Government has declared various areas 
in the United Provinces of Agra and Oudh to be Notified 
Areas and by notifications dated the 6th of June, 
1917, and the ITth of June, 1917, has extended to such 
areas generally the provisions of certain sections 
or portions of sections of the United Provinces Muni- 
cipalities Act (Act No. II of 1916). It has further 
been declared by these notifications that where a Com- 
missioner decides that the circumstances of any Notified 
Area in his division are such as to require the applica- 
tion of any other section or portions of sections of 
the Municipalities Act, he can apply or adapt such 
, U'' 61 AD 
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sections or portions thereof to a particular Notified Area. 
empbbob Sections 178 to 185 of the Municipalities Act, which 
bai^tan regulate the conditions on wliich a new building or any 
material alteration in a building, etc., may be made and 
provide the penalties for the breach of the rules contained 
in those sections, have been applied to all the Notified 
Aieas in the United Provinces by the notifications 
referred to above. The sections that are relevant for 
the purposes of the reference before us are sections 178, 
180 and 185 of the Act. Section 178 of the Act as applied 
to 'the Notified Areas requires that before beginning to 
erect a new building or making an alteration in a building 
a person should, in certain cases, give notice of his inten- 
tion to do so to the Notified Area. Section 180 of the 
Act (Act II of 1916) contained four clauses and authorised 
Municipal Boards to refuse oi to sanction any work, 
of which notice had been given, either absolutely or 
subject to certain conditions, and the section further 
reserved ib the person giving the notice the right, in the 
event of the Board neglecting or omitting to pass an order 
on the notice given to it under section 178, to call the 
attention of the Board to the neglect on its part. A 
further sub-clause, sub-clause (5), was added to section 
180 by the United Provinces Municipalities Amendment 
Act (Act II of 1919). That sub-clause runs as follows: 
“No person shall commence any work of which notice 
has been given under section 178 until sanction has been 
given or deemed to have been given under this section.” 

The addition of sub-clause (5) to section 180 neces- 
sitated an addition in section 185 of the Municipalities 
Act (Act 11 of 1916) and certain words were inserted 
in that section by the same Amending Act (Act II of 
1919). Section 185 of Act II of 1916 ran as follows: 
“Whoever begins, continues or completes the erection 
or re-erection of ....... a building. ... ■ ■ • ■ 

withouti giving the notice required by section 178, or in 
contravention of an order of the Board refusing sanction 


)■: 
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or any written directions made by the Board under see- 

tion 180 or any bye-law% shall be liable upon conviction to EMPEEoa 

a fine which may extend to Es.oOO.” By the Amending bafatan 

Act of 1919 the words ‘ ‘of the provisions of section 180, 

sub-clause (5), or"’ were inserted in the section between 

the words “or in contravention’’ and “of an order of the 

Board’’. 

Before the amendments noticed above were introduced 
by the Amending Act of 1919 it was perfectly open 
to a person to proceed with the construction of any build- 
ing of which notice had been given under section 178 
without waiting for the sanction of the Municipal Board, 
provided that before the commencement of the building 
the Board had not communicated to him an order 
refusing sanction or any written direction that it thought 
fit to issue under section 180 of the Act. In other words 
the right of a person, who had given the notice contem- 
plated by section 178, to proceed with the proposed con- 
structions was subject only to this condition that the 
Board could, in the exercise of the powers vested in it by 
section 180, refuse permission to make the proposed con- 
structions or call upon the person giving the notice to 
make the constructions subject to certain conditions, and 
a disregard of the order of the Board either refusing 
sanction or according sanction subject to certain condi- 
tions was made penal by section 185 of the Act. By the 
Amending Act of 1919, for the first time, a further condi- 
tion wus imposed that the person giving notice under 
section 178 could not commence the construction of the 
building unless and until sanction had been given by the 
Board for the construction of the same, and it was 
provided that a person who commenced the construction 
of a building without the sanction of the Board would be 
liable to a fine which may extend to Es.500. It is not 
disputed that the Local Government has not, in exercise 
of the powers vested in it by section 338 of the Act, 

■extended to Notified Areas the provisions of the Amending 
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Act of 1919. There is no escape, therefore, from the 
conclusion that no section of the Municipalities Act (Act 
II of 1916) as applied to Notified Areas provides that a 
person is not to construct a building without having 
previously obtained the sanction of the Notified Area. It 
is not alleged that after Bafatan had given the notice 
referred to above, and before she proceeded to construct • 
the building, the Notified Area either refused sanction 
or communicated to her any direction as regards the 
conditions on which she could make the building. She, 
iherefore, did. not contravene any of the provisions of the 
Act as applied to Notified Areas as regards the construc- 
tions of buildings and could not be convicted under sec- 
tion 185 of the Act. 

It was argued on behalf of the Notified Area that as 
sections 180 and 185 of the Municipalities Act were 
notified by the Local Government to apply without any 
modification to Notified Areas, any subsequent amend- 
ments of these sections of the Act do ipso facto apply to 
Notified Areas. Eeliance was placed on section 8 of the 
United Provinces General Clauses Act in support of this 
argument. The argument is untenable. Section 8 of 
the General Clauses Act is as follows: “Where any 
United Provinces Act repeals and re-enacts, with or 
without modification, any provision of a former enact- 
ment, then references in any other enactment or in any 
instrument to the provision so repealed shall, unless a 
different intention appears, be construed as references to- 
the provision so re-enacted.” The provisions contained 
in sections 178 to 185 of the Act (Act II of 1916) have- 
not been repealed and re-enacted by any Act of the Local 
Legislature, and, therefore, section 8 of the General 
Clauses Act has no application to the case before us. k\\ 
that has been done by the Amending Act of 1919 is to- 
make certain additions to sections 180 and 185 of the Act. 
These additions not having been applied to Notified Areas- 
cannot regulate and govern the constructions of buildings. 
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in those areas. We hold, therefore, that Mst. Bafatan 

was iierfectly entitled to make the constructions without Empeeob 
awaiting the sanction of the Notified Area, and her con- baman 
viction under section 185 of the Act was bad in law. 

«• # # # # 

There is yet another unanswerable objection to the 
maintainability of the conviction of Mst. Bafatan. The 
complaint, as already stated, was filed by B. Alathura 
Prasad as President of the Notified Area Committee. It 
was contended on behalf of the accused that B. Mathura 
Prasad was not duly elected President of the Notified 
Area, and, therefore, in view of the provisions of section 
314 of the Act, the court could not take cognizance of the 
offence alleged to have been committed by Mst. Bafatan 
on a complaint filed by B. Mathura Prasad. 

By a resolution dated the 26th of April, 1931, the 
Notified Area Committee authorised “B. Mathura 
Prasad Sahib to incur expenditure up to the sanctioned 
budgdt limit” and further authorised “the* President B. 

Mathura Prasad Sahib to file prosecutions and com- 
plaints in general, under the sections of the Notified Area 
Act.” These resolutions make it manifest .that whereas 
B. Mathui'a Prasad was authorised in his individual 
capacity to incur expenditure, the authority delegated 
to him to file complaints was in his capacity as President 
of the Notified Area. It is admitted that it has been 
held by the civil court that the election of B. Mathura 
Prasad as President of the Notified Area, Chunar, was 
invalid. B. Mathura Prasad not being a duly elected 
President of the Notified Area Committee could not, in 
exercise of the delegated authority, legally file the com- 
plaint against Mst. Bafatan and the learned Magistrate 
had no jurisdiction to proceed with the case. 

For the reasons given above we accept the reference, 
set aside the conviction of Mst. Bafatan and direct that 
the fine, if paid, be refunded to her. 
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Before Mr. Justice Kendall and Mr. Justice Iqbal Ahmad 

BMPEEOE V. NAZIEUDDIN and others* 

■ Criminal Procedure Code, section lOS — Security for keeping 
the peace upon conviction for simple hurt — “Breach of the 
peace’’, not necessarily of the public peace — Simple hurt 
is an offence involving breach of the peace — Whether reasons 
for requiring security must be recorded- 

The words “assault or other offence involving a breach of 
the peace’’ in section 106 of the Criminal Procedure Code 
include the offence of causing hurt under section -323 of the 
Indian Penal Code, and a person convicted of that offence can 
be ordered to find security to keep the peace under section 106 
of the Criminal Procedure Code. 

A “breach of the peace’’ does not necessarily mean a breach 
of the public peace, and the offence of causing hurt to a person 
involves a breach of the peace, whether it takes place in a 
private room or in the open street. Prom the language of 
section 107 of the Criminal Procedure Code it appears that a 
“breach of the peace’’ is to be regarded as something distinct 
from a “disturbance of .the public tranquillity’’. 

Muhammad Rahim v. Emperor (1) and Emperor v. .Atrna 
Ram (2), dissented from. 

The law does not provide that the court acting under section 
106 of the Criminal Procedure Code shall record its reasons for 
forming the opinion that it is necessary to take security in the 
case; but it is desirable for the court to do so in order that an 
appellate court may be in possession of the reasons if they are 
not apparent on .the face of the record. 

Mr. M. A. Aziz, for the applicants. 

The Assistant Government Advocate (Dr. M. Wali- 
ullah), for the Crown. 

Kendall and Iqbal Ahmad, JJ. .-—This is an appli- 
cation for the revision of an order of Mr. L. G. Lyde, 
City Magistrate of Cawnpore, who convicted the appli- 
cants of offences under section 323 of the Indian Penal 

♦Criminal Revision No. 246 of 1933, from an order of J. AUsop, Sessions 
Judge of Cawnpore, dated the 4th of March, 1933. 

(1) (1925) 23 A.L.J, 1053. (2) (1926) I.L.R., 49 All., 131. 


VOL. LV] 


ALLAHABAD SERIES 


851 


Code and sentenced them to small fines, and further 
passed an order binding them over to keep the peace un- empeeoe 
der .section 106 of the Code of Criminal Procedure. The ^AZmUDBIN 
Sessions Judge has already rejected an application 
for revision. So far as the facts of the case are 
concerned it is only necessary to state that the appli- 
cants and the opposite parties have a quarrel which 
dates back over 30 years, and that there has been a 
great deal of litigation between them. The incident 
out of which this case arose has been decided bv the 

kJ 

City Magistrate in accordance with the statements of 
the witnesses before him and we see no reason to 
examine them in order to decide in revision whether 
his decision appears to be justified by the evidence. 

The point that has been argued before us is a lega l one, 
namely, whether the Magistrate was legally justified 
in passing an order under section 106 of the Code of 
Criminal Procedure. 

Mr. Aziz has argued, firstly, that the order of the 
Magistrate does not clearly show that there was an 
offence under section 323 of the Indian Penal Code, 
secondly, that there is no clear finding that there was a 
breach of the peace; thirdly, that an offence under 
section 323 of the Indian Penal Code does not neces- 
sarily involve a breach of the peace; and fourthly, that 
the court has not recorded a separate finding that it 
is necessary to require the applicants to execute 
bonds for keeping the peace. 

The Magistrate has not given a detailed account of 
the evidence, but his conclusion is : “I have no real 
doubt that the accused beat the complainant. I convict 
them accordingly under section 323 of the Indian Penal 
Code.” This is the reply to the first argument of 
Mr. Aziz. 

We may take the second and third pleas together. 

There has been some difference of opinion as to whether 
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an offence under section 323 of the Indian .Penal 
Empbboe Code necessarily involves a breach of the peace; and, 
NAziRTODiir if it does not, there is some force in the contention 
that in order to take proceedings under section 106 of 
the Code of Criminal Procedure the •Magistrate must 
record a finding that in the particular case iiefore him 
a breach of the peace is involved. Mr. Aziz has 
referred in the first place to a decision of a Bench 
of the Calcutta High Court in the case of Abdul I 

Ali Chowdhury Y. Emperor (1), in which it was held 
that in order to bring a case within the terms of sec- 
tion 106 of the Code of Criminal Procedure, the 
Magistrate should expressly find that the acts of the 
accused involved a breach of the peace or were done 
with the evident intention of committing the same, or 
at all events the evidence must be so clear that, with- 
out an express finding, a superior court is satisfied that 
such was the case. The Bench was dealing with 
a case in which there had been a conviction under 
section 143 of the Indian Penal Code and it was 
pointed out that a conviction under that section does 
not necessarily carry with it the implication that the 
persons convicted had the intention of committing a 
breach of the peace. Mr. Aziz’s argument is that at 
the time of this decision in 1915 section 143 of the 
Indian Penal Code was one of those for which accused 
persons could be bound over under section 106 of the 
Code of Criminal Procedure, and he seeks apparently 
to draw an inference from this fact that in the case of 
every offence mentioned in section 106 of the Code of 
Criminal Procedure it is necessary for the Magistrate 
to record a separate finding, in accordance with. the 
dictum of the Calcutta High Court, that ’‘there has 

been a breach of the peace, in addition to holding that 
the actual ofience has been committed. We quite 
agree that the offence of being a member of an unlawful 

(1) (1915) I.L.R. 43 Cal., 671. 
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assembly does not necessarily imply a breach of the 
peace, although it is one of those offences enumerated 
in chapter VIII of the Indian Penal Code as offences 
against the public tranquillity. It does not follow from 
this, however, that the offence of causing simple hurt, 
which is one of those offences enumerated in chapter 
XVI of the Code as offences affecting the human body, 
does not necessarily imply a breach of the peace. 
There is, it must be admitted, some authority for this 
proposition. We have been referred especially to the 
decisions of a single Judge of this Court in the cases 
of Muhammad Rahim v. Emperor (1), and Empejor 
V. Atma Ram (2). In the earlier of these cases 
Banerji, J., remarked that “in the absence of a find- 
ing that the assault which took place involved breach 
of the peace or public tranquillity, the Magistrate can- 
not merely on the ground that the parties were on bad 
terms bind the accused down.” In the later case, 
which was also one under section 323 of the Indiaii 
Penal Code, the Sessions Judge who referred the matter 
to the High Court remarked : “Noav section 823 ot 
the Indian Penal Code is not an offence referred to in 
section 106 of the Code of Criminal Procedure, but 
even then an order can be passed after a conviction 
under this section if it was found by the Magistrate 
that the offence involved a breach of the peace. But 
there must be a finding of the Magistrate; otherwise 
his order is not justified.” The reference was accepted 
by the same learned Judge who had decided the earlier 
case. These two decisions amount to this that although 
it is legal to demand security under section 106 of 
the Code of Criminal Procedure on a conviction 
under section 323 of the Indian Penal Code, it is 
necessary for the Magistrate to come to a separate and 
distinct finding that in that particular case there has 
been a breach of the peace, and the inference may 

(1) (1925) 23 A.L.J., 1063. (2) (1926) I.L.R., 49 All. 131. 
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logically be made from this that an olfence under sec- 

empeeob, 323 q£ Indian Penal Code does not necessarily 
nazietodin involve a breach of the peace- A similar view was 
taken m a case dealt with in the court of the Judicial 
Commissioner of Oudh, Dubri v. Emperor (1). This 
was ;i case under section 326 of the Indian Penal Code 
in which the Judicial Commissioner, Mr. Lindsay 
afterwards a Judge of this Court, briefly discussed the 
expression “breach of the peace” and remarked that 
“using that phrase in the accepted meaning which it 
bears in England, it implies some offence against the 
public”; and as in the case before him it had not been 
proved that there was any offence against the public, 
or that there was any likelihood of any offence being 
committed Avhich would amount to a breach of the peace 
in the sense just mentioned, he discharged the order 
for taking security from the accused. A similar 
view was taken in the case of Durga Bharathi v. 
Emperor (2); but in a later case. Emperor v. Ramanuf 
(3), a Bench of the Oudh Chief Court differed from the 
ponouncement of the Judicial Commissioner and held 
that the words “assault or other offence involving a 
breach of the peace” in section 106 of the Code of Cri- 
minal Procedure clearly include the offence of causing 
hurt under section 323 of the Indian Penal Code, and 
a person convicted of the latter offence can be ordered 
to find security to keep the peace under section 106 of 
the Code of Criminal Procedure. 

It appears to us that this view of the law, as it 
stands today, is the correct one. Under section 106 
of the Code of Criminal Procedure, “Whenever any 
person accused of any offence punishable under chapter 
YIII of the Indian Penal Code, other than an offence 
punishable under section 143, section 149, section 153A 
or section 164 thereof, or of assault or other offence 

(1) (1920) 71 Indian Casss, 691. (2) (1923) 72 Indian Cases, 955. 

(3) (1926) 99 Indian Cases, 352. 
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involving a breach of the peace is convicted 

of such offence .... and such court is of opinicu empebop. 
that it is necessary to require such person to execute a naziruddi: 
bond for keeping the peace, such court may, at the time 
of passing sentence on such person, order him to execute 
a bond .... for keeping the peace during such 
period, not exceeding three years, as it thinks fit to fix.” 

It is to be observed that the words used are “assault or 
other offence involving a breach of the peace”, and the 
natural interpretation of these words is that an assault 
involves a breach of the peace, otherwise the words 
used would have been “assault or any offence involving 
a breach of the peace’ ’ . An assault is defined in section 
361 of the Indian Penal Code as follows ; “Whoever 
makes any gesture or any preparation intending or 
knowing it to be liliely that such gesture or prepara- 
tion will cause any person present to apprehend that he 
who makes that gesture or preparation is about to use 
criminal force to that person, is said to commit an 
assault.” The offence of assault, therefore, is one 
that is committed against a person and not against the 
public. According to our interpretation of the words 
“assault or other offence involving a breach of tlie 
peace” the legislature clearly intended to convey that 
the offence of assault did involve a breach of the peace, 
and a fortiori the offence of actually causing hurt to a 
person must also involve a breach of the peace. It is 
not necessary that the public should be assaulted or 
hurt, or that the offence should take place in public. 

The offence itself is a breach of the peace, whether it 
takes place in a private room or in the open street. 

We may notice that under section 107 of the Code of- 
Criminal Procedure security may be demanded from 
any person who is “likely to commit a breach of the 
peace or disturb the public tranquillity”, that is to say, 
a breach of the peace is to be regarded as something 
distinct from a disturbance of the public tranquillity 
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and we can find no justification in the Criminal Pro- 
cedure Code or the Indian Penal Code for the view that 
a broach of the peace necessarily means a breach of the 
public peace. If this is so it follows that the ofiences 
of assault and of causing hurt necessarily involve a 
breach of the peace, and we, therefore, feel compelled 
to disagree, with all respect, from the pronouncemento 
of Banerji, J., which we have quoted above, and which 
contain the implication that there may be instances of 
causing hurt which do not involve a breach of the peace 
within the meaning of section 106 of the Code of Cri- 
minal Procedure. Consequently if a Magistrate finds 
that an offence of causing simple hurt has been com- 
mitted, it is not necessary for him to come to a separate 
finding that a breach of the peace was involved. 

It does not follow that in every case the court is bound 
to take security from a person convicted of an offence 
which involves a breach of peace. The court must be 
“of opinion that it is necessary to require such person 
to execute a bond for keeping the peace”, and in many 
cases, of course, it may be quite unnecessary. The 
law does not provide that the court shall record its rea- 
sons for forming that opinion, but we have no doubt 
that it is desirable for the court to do so in order that 
an appellate court may be in possession of the reasons 
if they are not apparent on the face of the record. We 
are not in the present case called upon to decide whe- 
ther,. if there are no reasons apparent on the face of the 
record and no reasons have been recorded by the court 
for having formed the opinion that it is necessary to re- 
quire the security, the order would be an illegal one. 
The order of Mr. Lyde makes it clear that there were 
sufficient reasons for demanding security, and he has 
stated them : “Parties have already had two civil and 
revenue and six criminal cases between them. The 
punishment, therefore, should be such as to prevent 



YOL. LV] 


ALLAHABAD SERIES 


857 


future squabbles.” By punishment the Magistrate 
apparently meant to include the order demanding seen- empbboe 
rity. We, therefore, hold that the application for nazibtodes 
revision must fail and it is dismissed. 


Before Mr. Justice Kendall 
EMPBEOE PAESHOTTAM DAS TANDON* 

1933 

Criminal Procedure Code, section 435 — Revision in High Court 
without first applymg to Sessions Judge — Practice — 
Griminat trial — Proof — Conviction must be based on stiffi- 
dent evidence and is not justified by apathy of accused or 
his willingness to go to jail — Duty of court. 

In a prosecution under section 17(2) of the Criminal Law 
Amendment Act, 1908, the evidence was not sufficient to 
establish the charge and the Magistrate, without being entirely 
satisfied that the charge had been proved, accommodated the 
accused, who made no serious effort to avoid a conviction and 
was willing from political motives to go to jail, by convicting 
and sentencing him to imprisonment. The Secretary of the 
District Bar Association filed a revision in the High Court 
from this order. Held — 

The High Court is not bound to refuse an application in 
revision in every case merely because it had not been present- 
ed first in the court of the District Magistrate or Sessions 
Judge, and it can not be questioned that the High Court has 
jurisdiction, notwithstanding such omission of the applicant, to 
intervene in revision where it is necessary for the ends of 
justice. The rule of practice laid down in Sharif Ahmad^Y. 

Qabul Singh (1) has no doubt been generally but not invariably 
followed, and has been departed from in cases where there 
are special circumstances, such as where an application is 
presented by an outsider .to the proceedings, or where the 
appeal from the court whose order is challenged lies direct to 
the High Court. 

*Cmnmal Kevision No. 107 of 1933, from an order of F. H. Logan, Magis- 
trate, first class of Allahabad, dated the 9th of December, 1932. 

(1) (1921) 43 An., 497. 
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The courts are bound to protect the liberty of the individual 
and even where the accused person does not claim their pro- 
tection and shows himself ready to be sent 'to jail, whether 
from political or economical motives, it is nevertheless the dutv 
of the courts to sift the evidence for the prosecution and to 
refuse to convict if that evidence is insufficient .to prove the 
charge, not only because this is required by the law but also 
because the courts have a duty to protect the tax-payer from 
the unjustifiable expenditure of maintaining such accused 
person in jail. 

,Mr. K. D. Malaviya, for the applicant. 

The Assistant Government Advocate (Dr. M. Wali- 
■iillah), for the Crown. 

Kendall. J. : — This is an application made by one 
Mr. E. N. Basu, as Secretary of the District Bar Asso- 
ciation of Allahabad, for the revision of an order of a 
Magistrate competing B. Parshottam Das Tandon of 
■an offence under section 17(2) of the Criminal Law 
Amendment Act and sentencing him to six months’ 
rigorous imprisonment. That term of imprisonment 
has, I understand, already been served and the appli- 
cation is made on legal and technical grounds. A pre- 
liminary objection of some difficulty has been raised to ' 
the hearing of the application on the ground that no 
application was first made to the Sessions Judge. In 
the CB.Be ot Sharif Ahmad v. Qahul Singh (1) it has 
been laid down by a Bench of this Court as a rule of 
practice that an application to the lower court should be 
considered an essential step in the procedure, and that 
should be so, whether the District Magistrate or the 
Sessions Judge has power to grant the relief or not. 

In future, therefore, failure on the part of the appli- 
cant to submit his application to the lower court will 
operate as a bar to the application being entertained by 
the High Court.” If this rule of practice had been 
followed, the present application would have been re- 
jected on the ground that it had not been presented to 
(1) (1921) LL.R., 43 AH., 497. 
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the Sessions Judge. The rule of practice has been 

followed in numerous cases, but it has been pointed out emp^oe 
that it has not been invariably followed. In the case of Vasssothau 
I n the matter of Narain Prasad Niga^n (1), Sttjart, J., ^ 
pointed out that the High Court had jurisdiction to call 
for and examine the record of proceedings in a Magis- 
trate’s court, however the matter is brought to its 
notice. This decision is one year later than that of the 
Bench which lays down the practice of the court, but 
there is nothing in it to show that the decision of the 
Bench was brought to the notice of the learned Judge 
who so emphasised the powers of intervention by the 
High Court. In the much more recent case of Gir- 
dhari Lai Agarwah- v. King-Envperor (2), a Bench of 
this Court also interfered in revision with the order of 
the District Magistrate in spite of the fact that no 
application had been presented to the court of the Ses- 
sions Judge. In both these cases it is to be noted thai 
the application was presented , not by the person who 
had been convicted by the Magistrate, but by some 
person who was no party to the proceedings at all and 
who wished to intervene either as amicus curiae or 
it may be in the interests of the public. In still another 
case, Emperor v. BalJcrishna Sharma (3), the present 
Chief Justice admitted an application for revision 
pvhen no application had been made to the Sessior-.s 
Judge, and remarked: “No doubt it is the general 
practice of this Court not to entertain a revision when 
the applicant could have gone to the sunerior court 
of the District Magistrate or the Sessions Judge. But. 
of course, even a settled practice does not oust the juris- 
diction of the High Court.” This was not a case in 
which a third party had intervened, but there was a 
special circumstance in that the offence was one under 
section 124A, which is triable by either the District 

(1) (1922) I.L.R., 45 All.. 128. (3) (19301 A.L.J., 1535. 

(3) (1931) I.L.R., 54 AH., 331. 
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1933 Magistrate or tlie Sessions Judge, and the appeal lies 
Bmpeeoe in either case direct to the High Court. No doubt the 
Pabshottam practice laid down in Sharif Ahmad v. Qahul Singh 
DasTandon j^ggjg f oUowcd in numerous cases but it has not 

been invariably followed, and, as I have shown, there 
is authority for departing from it in cases where an 
application is presented by an outsider to the proceed- 
ings, or where the appeal from the court whose order i? 
challenged lies direct to the High Court. It can, of 
course, not be questioned that the High Court has juris- 
diction to intervene in revision where it is necessary for 
the ends of justice, and although I think it must be 
taken still to be the invariable practice of the Court to 
refuse to entertain applications in revision where there 
are no special circumstances such as those that I have 
referred to above, it cannot be held to be bound to refuse 
an application in every case merely because it had not 
been presented in the lower court of appeal. I have 
therefore heard this application and the connected one 
on their merits. 

There is a special reason for admitting and hearing 
the present application, for the case appears to be one 
in which the person convicted, B. Parshotam Das Tau- 
don, was by no means unwilling to be convicted, and 
the Magistrate has accommodated him without being 
entirely satisfied that the charge had been proved by the 
prosecution. This charge was of having persisted in 
the management of the Allahabad Town Congress Com- 
mittee, an unlawful association. It has been pointed 
out by Mr- Jf. D. Malaviya that although the Allahabad 
Town Congress Committee has been declared to be an 
unlawful association by the Local Government, there 
are several branches of the Congress organization which 
have not been declared to be unlawful, and there was no 
positive evidence in this case to prove that the accused 
had been assisting the Allahabad Town Congress 
(1) (1921) I.L.R., 43 An., 497 . 
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Committee as distinguished from other associations. The 

evidence against him was of three kinds. There was empeboe 
that of a sub-inspector, Amjad Ali, to testify that it 
.was to his personal knowledge that the accused had 
been collecting subscriptions on behalf of the Congress 
and meeting Congress leaders. He may well have done 
so, but unless it could be proved that he had been 
collecting subscriptions on behalf of the Allahabad 
Town Congress Committee the statement of the witness 
does not definiteb/ show that the accused was assisting 
that committee. It was further shown that the accused 
with some others made himself prominent in connection 
with a meeting called in the Parshottam Das Park 
which the Magistrate has found to be a “Congress 
meeting’’. But there is no evidence to show that it 
was convened or held under the auspices of the Allah- 
abad Town Congress Committee. Lastly, there was the 
evidence of some accounts, on which, however, the Ma- 
gistrate has not relied because he has accepted tie 
word of the accused that they were purely private 
accounts and had nothing to do with the Allahabad 
Town Congress Committee. As the Magistrate him- 
self says, the prosecution evidence was not very strong 
or very circumstantial, and in order to convict the 
accused he was compelled to rely on the fact that the 
accused himself, although he made a statement appa- 
rently of considerable length and referred to th.e 
accounts, did not deny that he had been doing work 
for the Congress. 

I think it is clear from the judgment of the Magis- 
trate that he was doubtful of the soundness of the case 
and would have acquitted the accused if the accused 
himself had made any serious effort to avoid a convic- 
tion. The circumstances, as I have suggested earlier 
in this judgment, evidently were that the accused was 
anxious or willing to go to jail, and the Magistrate was 
ready to accommodate him. This, however, was not 

62 AD 
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1033 a judicial point of view. The courts are bound, of 
empebob course, to protect the liberty of the individual, but even 
pabshottam when the individual does not claim their protection and 
das Taudon -g liberty the courts have to consider 

that there are other questions than the wishes of the 
parties to the proceedings, by which they have to be 
guided. If the accused is sent to jail he has to be con- 
fined there and maintained there at the expense of the 
public, and whether his wish to go to jail arises from 
political or economical motives, it is the duty of the 
courts to protect the tax-payer. I think, therefore, 
that the present applicant is entitled to succeed, and that 
the order convicting B. Parshottam Das Tandon and 
sentencing him to six months’ rigorous imprisonment 
must be set aside on the ground that no offence has been 
proved by the evidence for the prosecution, and I order 
accordingly. 


Before Mr. Justice Kendall 
EMPEEOE V. PAESHOTTAM DAS TANDON* 

1933 

Police Act (y of 1861), section SO— Public thoroughfare— 
Public park with paths across it — Whether the “park” as 
a whole is a “thoroughfare"’ . 

The accused and other persons convened a meeting to be 
held in a public park, whereupon the accused was served with 
an order under section 30 of the Police Act directing him to 
apply for a license for holding the meeting in the park. The 
order having been disobeyed, the accused w^as convicted under 
section 32 of the Police Act. Held, in revision, that the order 
issued under section 30 was ultra vires ; the order related to the 
park, and .the park as a whole could not be deemed to be a 
public “thoroughfare”, although there were paths in it, used 
by the public, which led to public roads. There might or 
might not be a public right of way through the park, but 

♦Criminal Revision No. 106 of 1933, from an order of F. H. Logan, Magis- 
trate of tLe first class of Allahabad, dated the 9th of December, 1932. 
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■certainly the park was not intended to be exclusiTely used as 
a thoroughfare and this was not its chief or primary object, esipebob 
I t was no doubt a public place, but section 30 of the Police 

j, , It ABSHOTTASI 

Act did not refer to a ‘public- place . D.is Tax-don 

Mr. K. D. Malamya, for the applicant. 

The Assistant Government Advocate (Dr. ilf . TFah- 
ullah), for the Crown. 

Kendall, J. ; — This application is connected with 
Criminal Eevision No. 107 of 1933, and has been made 
like that by Mr. R. N. Basu, Secretary of the District 
Bar Association, Allahabad, on behalf of the accused 
B. Parshottam Das Tandon, who was fined Rs 200 
under section 32 of the Police Act by the City Magis- 
trate of Allahabad. I have discussed in the connected 
case the question of whether an application for revision 
can be entertained by the High Court without having 
been presented in the sessions court, and held that in 
certain specified cases such an application may be 
entertained; and I have held further that even where an 
accused person, as in the present case, refuses to plead 
and shows himself ready to be sent to jail, it is never- 
theless the duty of the court to sift the evidence for the 
prosecution and to refuse to convict the accused if that 
evidence is insufficient to prove a definite offence, not 
only because this proceeding is required by the law but 
also because the courts have a duty to protect the tax- 
payer from expenditure which cannot be justified. In 
the present case the accused was served with an order 
under section 30 of the Indian Police Act of 1861 direct- 
ing him and the other conveners of a meetirig to apply 
for a license. They did not apply for a license, and 
when there were preparations to hold the meeting with- 
out it the accused attempted to harangue a crowd which 
had collected, and was promptly arrested. The facts 
are given fully and clearly in the judgment of the learned 
City Magistrate and the only question that arises in 
revision is whether the Parshottam Das Park can be 
held to be a “public road”, “street” or “thoroughfare” 
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1933 within the meaning of those words as used in section 30 
of the Police Act. The accused was actually convicted 
pabshott^ under section 32 of the Act for having disobeyed the 
dasTamjon passed under section 30, and as he undoubtedly 
disobeyed the order the question is whether that order 
was ultra vires or not. If the Parshottam Das Park 
cannot be held to be a public “thoroughfare” the convic- 
tion must be held to be invalid. 

The learned Magistrate has pointed out that the park 
is a public place, being maintained by the municipality 
for the benefit of the public, and according to his 
dictionary a “thoroughfare” is defined as “a way by 
which people pass’ ’ . The park contains two gates with 
paths leading from one to the other and is surrounded 
on all sides by important roads, so that people do pass 
through it. He, therefore, concluded that “the park 
or at any rate the paths through it come within the 
strict definition of a thoroughfare, though I agree that 
this is not exactly the everyday way in which one uses 
the word.” He further went on to say that in the order 
issued by the police under section 30 the words 
“Parshottam Das Park” were used as' a convenient 
way of describing the central point of the proposed 
meeting and “must be presumed to include the im- 
mediately adjoining roads by which people had to 
arrive and on to which the meeting was likely to over- 
flow.” The orders, however, related to the Parshottam 
Das Park, and if the meeting were held or an attempt 
were made to hold it on adjoining roads and not in the 
park itself, I think it is clear that the order under 
section 30 could not be applied. However, the question 
is whether the order itself was ultra vires, and on this 
point, after hearing counsel on both sides and consider- 
ing the matter to the best of my ability, I have come 
to the conclusion that I cannot agree with the Magis- 
trate. 

There may be a public right of way through the 
Parshottam Das Park, but this has not been proved one 
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way or the other. I understand that the Municipal isss 
Boaird have powers to close the park to the public on empeeor 
certain conditions. It is certain, however, that the paeshottam 
park is not intended to be exclusively used as a thorough- Tandojt 
fare, or as a way by which people pass, and this is not 
its chief or primary object. It is no doubt a public 
place, but section 30 of the Police Act does not refer 
to a public place. Presumably the park contains grass, 
flower beds, etc., and although the public may have a 
right to walk through it, it does not follow from that 
that they have a right to play on the grass or to trample 
on the flowers, and an order that would apply to the 
paths would not necessarily aipply to the grass and the 
flowers and the other parts of the park, nor would orders 
that would prevent the abuse of the grass and the flowers 
necessarily affect the paths. It cannot in fact be said 
that the whole of the park is a thoroughfare, and in my 
opinion the police authorities were not justified by law 
in calling the whole of the park a thoroughfare and in 
issuing an order under section 30 relating to the whole 
park on the ground that it was a public thoroughfare. 

If there were any doubt on the point it was the duty 
of the court to give the benefit of the doubt to the accused 
and not to the prosecution. I must, therefore, allow 
the revision, and I set aside the order of conviction and 
the sentence passed By the Magistrate. The fine, it 
paid, will be refunded. 
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' Before Mr. Justice Kendall- 

EAM KALI r. KETPA SHANKAE and others^ 

Griminal Procedure Code, sections 133, 139A — Ohstfiicting 
alleged piihlic way — Otoner of land putting up turnstiles 
tliereon — Ownership prima facie evidence against existence 
of public right of waij— Order to remove' turnstiles passed 
without proof of right of way — Criminal Procedure Code, 
section 537 — Irregularity of procedure — Prejudice. 

The owner of a plot of land having put up .turnstiles 
obstructing a path across the land, certain persons who alleged 
that there was a public right of way over the path initiated 
proceedings under section 133 of the Criminal Procedure Code. 
Notice under that section was issued to the owner, who put in 
appearance under section 135 (b) and filed a written statement 
and title deeds. A date was fixed for hearing evidence, but 
without hearing any evidence or arguments the Magistrate 
passed an order absolute under section 137 for the removal of 
the turnstiles, although he had 'not arrived at a definite ’deci- 
sion as to the existence of a public right of 

Held, in revision, that the procedure of the Magistrate was 
not according to law. After appearance was made by the 
owner, the next * step which the Magistrate had to take was 
that set forth in section 139 A, and the fact of ownership of 
the land undoubtedly provided “reliable evidence’' within the 
meaning of clause (2) of that section in support of the denial 
of existence of a public right of way, in the absence of cogent 
evidence on the other side; accordingly the Magistrate was 
bound to s.tay the proceedings until the question should be 
decided by a competent civil court. 

No doubt the jurisdiction of the criminal court to take pro- 
ceedings under section 133 is not ousted by the mere fact that 
the person proceeded against is the owner of .the land; but 
although the . Magistrate had jurisdiction to initiate the pro- 
ceedings, yet as he was betrayed by an error in procedure into 
coming to a decision which could only be pronounced properly 
by a civil court, the result undoubtedly did prejudice the 
present applicant, the owner; for the result was an order 

R.9visioii NTo. 145 of 1933, from an order of G. 0. Allen, Sessions 
Judge of Bareilly, dated the 3rd of NTovember, 1932. 
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compelliug the owner to remove the turnstiles set up on her 
own land, without any authoritative decision that she had been 
obstructing a public way. The irregularity in procedure 
could not, therefore, be cured under section 537 of the Criminal 
Procedure Code. The order of the Magistrate was iiltm vkes. 

Mr. Saila Nath Mukerji, for the applicant. 

Mr. G. S. Pathali, for the opposite parties. 

Kendall, J. : — The present application is- made 
by one Mst. Earn Kali for the revision of an order 
passed by a first class Magistrate of Bareilly in a case 
under section 133 of the Code of Criminal Procedure. 
Briefly the facts are that Mst. Earn Kali had put up 
some turnstiles on a plot of land which admittedly is 
her property, and thus obstructed a route or path which 
passes over her land to a ternple known as Tapeshwar- 
nath temple. An application under section 133 of the 
Code of Criminal Procedure was made to the Magistrate 
by the managing committee of the temple and a number 
of residents of the locality, consisting mostly of railway 
employees living in the railw^ay quarters in that neigh- 
bourhood, and the procedure adopted by the Magistrate 
was as follows. The application having been made 
on the 13th of January, 1932, he inspected the locality 
on 15th January, and apparently had some conversa- 
tion with the parties. On 19th February certain 
documents were filed on behalf of Mst. Earn Kali. A 
notice under section 133 of the Code of Criminal 
Procedure was issued to her on ^flth February, and 
4th March w>'as the date fixed for objections, or to be- 
more accurate, for appearance under ‘ clause (h)’ of 
section 135. A written statement was filed on behalf 
of Mst. Earn Kali on 21st March - (an adjournment 
from the 4th having been obtained), and the Magis- 
trate then fixed another date, l2th April, for ■ the- 
hearing of evidence. On that date neither evidence 
nor arguments were heard, but on a subsequent date, 
namely on the 10th June, the Magistrate passed an' 
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order, which is now the subject of this revision, going 
Bam Kau into the merits of the case ; that is to say, he referred 
EtoA to the documents filed by either party and to his local 

Shaheab inspection, and concluding that as the path or road 
which was the subject of dispute was the only regular 
approach to the temple for the large number of railway 
employees living in the quarters, it was but just and 
proper that the order to remove the turnstiles should 
be made absolute. An application for revision to the 
learned Sessions Judge was rejected. 

After the original order or notice under section 133 
had been issued to Mst. Ram Kali it was necessary 
for her to appear under clause (b) of section 135, and 
it is not denied that appearance was made on her be- 
half. The next step which the Magistrate had to take 
was that set forth in section 139A of the Code of 
Criminal Procedure. He had to question Mst. Ram 
Kali or her representative as to whether she denied the 
existence of the public way, and, if she did, he had 
to inquire into the matter, and if he found that there 
was any reliable evidence in support of her denial he 
was bound to stay the proceedings until the question 
should be decided by a competent civil court. If on 
the other hand he found that there was no reliable 
evidence in support of her denial, he had to proceed 
under section 137 of the Code of Criminal Procedure 
and pass orders accordingly. 

The procedure of the Magistrate Tn the case was not 
according to law, but the Sessions Judge seems to have 
considered that it was sufficiently correct to justify the 
order tpassed. 

Row it is beyond controversy that the ovmer of land 
has a right to put up turnstiles on that land, and the 
Magistrate has no power to order him to remove the 
turnstiles unless he has, by so doing, obstructed a 
public way. If it is claimed that there is a public 
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right of way over the land of any person, and there is 
no judicial pronouncement on the point, it will in most Kam khj . 
cases be conceded that the owner of the land has at any keipa 
rate an arguable case in a civil court. I do not suggest 
that the jurisdiction of the criminal court is ousted by 
the fact that the person proceeded against is the owner 
of the land, but at any rate the fact of ownership is 
a very solid fact, and in the majority of cases will un- 
doubtedly provide “reliable evidence” within the 
meaning of clause (2) to section 139A, in the absence 
of very cogent evidence on the other side. In the 
present ease there was no judicial pronouncement of 
the existence of a right of way, and the only evidence 
that the Magistrate had, apart from his own observa- 
tions which were not reduced to writing, was a map 
and judgment of the year 1908 relating to some Land 
Acquisition proceedings in which the existence of a 
right of way was not one of the masters in issue and 
the land concerned was not the same as that now in 
dispute. The admissibility or at any rate the value of 
this evidence in the present proceedings has been 
challenged, and might well prove to be a matter of some 
controversy. The map and the judgment are, however, 
part of the evidence on which the Magistrate has relied. 

The main objection that has been taken to the pro- 
ceedings of the Magistrate is that he did not hold any 
proceedings under section 139 A at all, but that leav- 
ing out that most necessary step he proceeded to 
adjudicate on the matter finally under section 137, and 
by so doing improperly arrogated to himself the func- 
tions of a civil court. I have been asked on the other 
side to hold that the proceedings of the Magistrate 
were really proceedings under section 139A, and that 
if there was any irregularity it can be cured under section 
537 of the Code of Criminal Procedure on the ground 
that there has been no prejudice to the present applicant. 

In this connection I have been referred to a recent 


f: 





; -i ? 


THE INDIAN LAW REPORTS 


[vOL. LV 


wmm 


decision by a Full Bench of this Court, namely the 
Bam Kau case of Kapoor Chand v. Stiraj Prasad (1). 

V, 

sS^B ^ dispose of this last point very shortly. The 
decision of the Full Bench is certainly an authority for 
holding that when the Magistrate has jurisdiction — 
which arises from the fact that he has received certain 
information and that he is satisfied as to the truth of 
that information — an irregularity in his proceedings 
need not vitiate them altogether, provided that the 
accused is not prejudiced. Assuming in the present 
case that the Magistrate had jurisdiction to initiate 
proceedings, I am satisfied that if he was betrayed by 
an error in procedure into coming to a decision which 
could only be pronounced properly by a civil court, the 
result undoubtedly did prejudice the present applicant, 
fcr the result is an order compelling the applicant to 
remove turnstiles set up on her own land, without any 
authoritative decision that she has been obstructing a 
public way. 

I think that . the other contention made on behalf 
of the opposite party, namely, that the proceedings of 
the Magistrate were really proceedings under section 
139A, is also fallacious. The order of the lOth-of June, 
1932, appears to me to be undoubtedly an attempt to 
solve the issues raised in the case after a review of the 
evidence produced on both sides. It does not merely 
provide an answer to the question of whether Mst. 
Earn Kali had reliable evidence on which to base her 
denial of the existence of a public way. As I have 
already said, her evidence was her title deed, in which 
there is no mention of the existence of the right of 
way . The evidence on the other side has been weighed 
against this and the question has been decided 
apparently with a view to the equities of the case as 
affecting those members of the railway community who 
make use of the temple. There was, however, a 
(1) (1933) I.L.R., 55 AU., 301. 
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definite legal question for decision, and that was . 

whether a public right of way existed over this land, kah 

There is no definite decision on this point, and the kr^o-a 
order of the Magistrate is, therefore, ultra vires. Shaskai 

I, therefore, allow the application and set aside the 
order of the Magistrate. It is not necessary for me 
to pass any further order, because it wdll be necessary 
for any person who wishes to have a pronouncement 
on the existence of a public right of "way to obtain a 
decision in the civil court. 


APPELLATE CEIMIN AL 


Before Mr: Justice Kendall . ' ■ 

EMPEEOE «. JAGDAMBA PEASAD and others* ^ 

June^ 8 

Indian Penal Code,' sections 3664, 498 — Charge under former 

section, conviction under latter — Complaint by husband in- 
dispensable for such conviction — Criminal Procedure Code, 
sections 199,. 238 — Husband's giving evidene,e for prosecu- 
tion under sectiop 366/1 can not take the place of a com- 
plaint by him under section 498. 

^^lere an accused is tried on a charge under section 366A 
of the Indian Penal Code he can not be convicted of an offence 
under •section 498 of the Code in the absence -of a complaint 
made by the husband under that seGtion. The fact that the 
husband appeared and gave evidence for the prosecution at the 
trial under section 366A can not take the place of a complaint 
by the husband which is necessary. 

Mr. P. M. L. Verma, for the appellants. 

.The Grovernment Pleader (Mr. Sankar, Saran), for 
the,. Crown. . 

Kendall, J. :: — -This k an appeal by Jagdamba 
Prasad, Babn .Ram, Ganga Sahai and Uman Shanker 
against their convictions by the v Additional Sessions 
Judge of Aligarh of an offence under section 498 of 
the Indian Penal Code and their sentences to varions 

^Criminal Appeal No. 1170 of 1932, from an order of Sarap Narain, Additional 
Ses-sions Judge of Efcab, dated the 10th of December, 1932. 
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terms of imprisonment under that section. The appeal 
empbroe must be allowed on a legal ground which finds no place 
Jagdamba in the memorandum of appeal. The appellants were 
Prasad pj-osecuted by the police as a result of a report which 
was made under section 366A of the Indian Penal 
Code, and they were charged under that section. They 
have, howei^er, been convicted under section 498,“ 
although no complaint was made by the husbands of 
the women in respect of whom the offence is said to 
have been committed, as required by section 199 of the 
Code of Criminal Procedure. 

This difficulty was considered by the learned Addi- 
tional Sessions Judge, who overruled the objection 
raised on behalf of the appellants, holding that as there 
had been a report under section 366A of the Indian 
Penal Code and as the husbands had come forward to 
give evidence, the apparent defect in procedure had 
been cured. In coming to this decision he relied on 
the case of Jatra Shekh v. Reazat Shekh (1) and also 
a recent decision by a single Judge of this Court. In 
the case iof- Empress of India v. Kallu (2) it was held 
by a single Judge of this Court that where the accused 
had been prosecuted for rape, it was not open to the 
court to convict him of adultery when no complaint of 
adultery had been made by the husband. In the course 
of that decision Straiuht, J., remarked : “It by no 
means follows as a necessary consequence, that because 
a husband may wish to punish a person who has com- 
mitted rape upon his wife, that is, who has had 
connection with her against her consent, he will desire 
to continue proceedings when it turns out that she has 
been a willing and consenting party to the act.” The 
same process of reasoning applies where a report has 
been made of abduction and the offence found to have 
been committed is not abduction but only the minor 
offence under section 498 of the Indian Penal Code. 


(I) (1892) I.L.R., 20 C£d., 483. 


(2) (1882) I.L.R., 5 AH., 233. 
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In section 238 of the Code of Criminal Procedure it 
has been laid down that where a person is charged empeeoe 
with a major offence but the evidence only proves the jagdamb-. 
Gommission of a minor offence, he may be convicted 
of the minor offence although he is not charged with it. 

But in clause (3) an exception is made to this general 
rule, namely, “Nothing in this section shall be deemed 
to authorize a conviction of any offence referred to 
in section 198 or section 199 when no complaint has 
been made as required by that section.” The decision 
of the Calcutta Bench which has been relied on by 
the Sessions Judge has not been followed in a later 
case, namely Chemon Garo v. Emperor (1), where it 
was decided that when a person has been committed 
to sessions on a charge preferred by a husband under 
section 376 of the Indian Penal Code and the husband 
appears as a witness for the prosecution of the offence 
of rape, it could not be held that he had made a 
complaint of adultery within the meaning of section 199 
of the Code of Criminal Procedure, and that the court 
could not convict the accused under section 497 of the 
Indian Penal Code. Subsequently a Pull Bench of the 
Calcutta High Court in the case of Tara Prosad Laha 
V. Emperor (2) gave judgment on the two questions 
referred to them, namely (1) Is the word “complaint” in 
section 199 of the Code of Criminal Procedure limited 
to “complaint” as defined in section 4 of the Code of 
Criminal Procedfire ? and (2) Where a complaint 
is made by a husband of an offence under section 
366 or 376 of the Indian Penal Code, can a 
charge be added and a conviction be had under 
section 498 of the Indian Penal Code? The first 
question was decided by the Bench in the affirma- 
tive, and it followed, therefore, that the second had to 
be answered in the negative. A similar view has been 
taken by the Madras High Court in the case of 

(1) (1902) I.L.R., 29 Cal., 415. (2) (1903) I.L.R.. 30 Cal., 910. 
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1933 Bangaru Asari v. Emperor (1) by a Bench of tlic 
empbrob Madras High Court, in which the decision of Straight, 
jagdamba J., in Empress of India v. Kallu (2) was followed and 
Prasad approved. I have not been referred to any decision of 
a Bench of the Allahabad High Court on the exact point 
raised in the present case, but the preponderance of 
authority both of the High Courts of Calcutta and 
Madras is strongly in favour of the present appellants, 
and though single Judges of this Court have not always 
followed the decision of Straight, J., in Empress of 
India v. Kalhi (2), I feel that I am fully justified in 
holding that it may be considered still to be good law. 

The appeal is, therefore, allowed on this legal 
ground, and it is unnecessary for me to consider the 
facts of the case. I set aside the order of conviction 
and the sentences passed by the Additional Sessions 
Judge, and direct that the appellants be acquitted and 
released. As they are on bail, their sureties may be 
discharged. 


FULL BENCH 


Before Sir Shah Muhammad Sulaiman, Chief Justice, Justice 
Sir Jjal Gopal Mukerfi and Mr. Justice King 
im In the, matter of BUHMAH SHELL OIL STOEAGE AND 
-A DISTEIBUTING COMPANY OE INDIA, LIMITED* 

Stgmp Act (11 of 1899), section 2(16) and article 25(a) (iv)— 
Lease —tJndertaking in writing to occupy immovable 
property — Construction of document — Ijcase or license — ■ 
Whether exclusive possession and enjoyment given. 

Under a bilateral agreement in writing, 'called an agreement 
of license, between the Secretary of State for India and the 
Burmah Shell Oil- Storage Company the company was to have 
the use and occupation of certain railway land' belonging to 
the State, for the purpose ,of constructing a petroleum storage 
installation. The company had, to pay a certain amount 

*MiaoeUansous Case No. 124 of 1933. 

(1) (1903) tL.R., 27 Mad., 61. (2) (1882) I.L.R., 5 AU., 233. 
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monthly, for the use of .the plot, without any right of tra^isfet _ 

or subletting. The company was to erect certain substantial In the 
constructions of a permanent character on the land, and allow 
certain olBBcials of the railway access to the land at any time for Shell Oil 
inspection of the condition of the bnildings. In case of breach i^TBrn-TuS 
of any of the conditions by the company the ‘iicense” ^ 
be determined' by giving seven days’ notice; also either party 
was at liberty to determine it by giving three months’ notice 
at any time. The deed expressly provided that nothing con- 
tained in it should be construed to create a tenancy. The 
question arose whether the deed was chargeable with stamp 
duty as a lease or was exempt from stamp duty as creating a 
mere license. 

Held that the document in question was a lease within the 
definition in section 2(16), clause (b) of the Stamp Act, as 
it was an undertaking in writing to occupy immovable property 
and was not a counterpart of a lease, and was therefore charge- 
able with stamp duty under article 35(a)(iv) of schedule I of 
[ae Stamp Act. 

The definition of “lease” as contained in the Stamp Act is 
wider and more comprehensive than the definition in the- 
Transfer of Property Act and includes transactions which may 
not amount to a lea'se under the latter Act, 

Per SuLAiMAN, C. J. — So long as the transaction remained 
in force the Oil Company had exclusive possession and enjoy- 
ment of the land, the only restriction being that it was bound 
to allow the railway oflScers to inspect the premises. This was 
obvious from the fact that the company was to put up a 
substantial building of a permanent character, and after the 
construction of the building the actual possession of the land 
could not remain with the railway administration, only their 
officer was allowed access for purposes of inspection. The 
transaction, therefore, was not a mere license as defined in. 
section 52 of the Easements Act, as a license does not confer 
exclusive possession and enjoyment. The document, there- 
fore, was not exempt from stamp duty as being a license. 

Per Mukbeji, J, — ^If the document comes within the defini- 
tion of the word “lease” contained in the Stamp Act, it must 
be held chargeable with stamp duty as a lease, althongh it may 
also be held* that the transaction would be a license within 
the meaning of section 52 of the Easements Act. 


Mr. Mnhammad Ismail (Government Advocate), for 
the Crown. 
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Mr. LadU Prasad Zutshi, iov th.Q Oom’paiij. 

mam™!' Sulatman, C. J. ; — This is a reference by the Board of 
I^evenue under section 57 of the Indian Stamp Act (Act 
II of 1899) for the expression of an opinion as to 

CoMFANT oi' whether the document in question is chargeable as a lease 
lmmed under article 35(a) (wO, schedule I, of the Stamp Act or an 
indemnity bond or an agreement chargeable with less 
duty. 

It appears that an agreement was executed on a blank 
paper on behalf of the Secretary of State which was also 
signed by the representative of the Burmah Shell Oil 
Storage and Distributing Company of India, Limited, 
and was dated the 7th of September, 1931. Under this 
document the Oil Company, which is called the licensee 
throughout, was to have the temporary use or occupation 
of a piece of land at Koorkee, solely and entirely for the 
purpose of constructing and maintaining thereon a pet- 
roleum installation for the storage of petroleum etc.; the 
company was- forthwith to erect on part of the said land 
a petroleum installation at its own cost capable of holding, 
in the case of existing installation, not less than 5,000 
gallons, and in the case of new installations not less than 
6,500 gallons, of petroleum in bulk; the company was, 
however, bound, before proceeding to construct any 
building or other structure or works in connection with 
the said land, to supply detailed plans and specifications , 
to the railway authorities for approval, but after such . 
approval the company had forthwith to proceed with the 
erection and construction of the said petroleum instaUa- , 
tion or other works as sanctioned. The company was . ( 
however bound to allow the Divisional Superintendent or , 
any other authorised of&cer of the railway administration 
free access at all times to the said land and to the pet-:’ 
Toleum installation and all other buildings and works, etc., 
and was bound, whenever so requested by such officer, to 
rebuild, replace or repair buildings and other works, etc., 
which were considered by him to be improperly situated 


I 

I 
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or to be of defective design or construction or in want of 
repair. The company was to pav to the railway the 
administration a sum of Es. 214-8, at the rate of Es.2-8 btirhas 
per thousand square feet, every month or part 
thereof in return for the use of the plot of land occupied 


by the company; such payment was considered to be due 
and payable each and every year in advance within the 
first week of that year and the company was also to pay 
all local cesses, rates and taxes which might be payable 
in respect of the land and the installation buildings and 
works, etc. There was a provision that the company 
shall not transfer or sublet or in any way part with the 
privileges conferred upon the company; and then there 
were also provisions regulating the sale of petroleum, its 
carriage and storage, with which we are not concerned. 
Paragraph 11 provided that in the event of the company 
being guilty of breach of any of the provisions of the 
‘document it would be lawful for the railway administra- 
tion to determine and cancel the license upon seven clear 
days’ written notice and at the expiration of the period 
of such notice the license was to be determined and 
cancelled unless the notice was previously revoked. 
Paragraph 12 provided that these privileges were granted 
on the express understanding that either party would be 
at liberty to determine and put an end to this transaction 
by giving to the other of them at any time three months’ 
notice. 

Paragraph 13, on which great reliance is placed on 
behalf of the company, stated that nothing contained in 
the document should be construed to create a tenancy in 
favour of the company or to prejudice or affect the rights 
and powers of the railway administration in and over and 
in relation to the said land and the use and enjoyment 
thereof and the exercise by the licensee of the liberties 
and licenses thereby granted. It then proceeded to state 
that the railway administration would have full and 
absolute power from time to time to direct in what manner 
such liberties and license’s should be exercised and 
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enjoyed aiid that the company would not be at liberty to 
exercise the said liberties and licenses otherwise than in 


In- the exercise the said liberties and licenses otherwise than in 
such manner as the administration shall from time to 
stSe^Sd time direct. It then provided that on the determination 
of the license the railway administration would re-enter 
India, a.nd re-take and absolutely retain possession of the 


of the license the railway administration would re-enter 
India, .^pQjT^ ^nd re-take and absolutely retain possession of the 
land. The company was at all times to keep the 
administration indemnified against and to reimburse to 
sutai^n, administration all claims, demands, damages, etc., 
which the administration may have to sustain or incur. 

Last of all the document provided that the company 
was to pay the cost of the preparation, stamping, execu- 
tion and registration. 

As pointed out above, the document was never stamped 
but was presented for registration. The sole question 
for consideration before us is whether this document 
created a mere license in favour of the Oil Company, so as 
to be exempt from stamp duty. 

There is no doubt that we have to consider the pro- 
visions of the Stamp Act for the purpose of answering 
this question. License is not defined in the Stamp Act 
at all, but it is defined in section 52 of the Basements 
Act as follows : ‘ ‘Where one person grants to another, , 
or to a definite number of other persona, a right to do, or 
continue to do, in or upon the immovable property of the 
grantor, something which would, in the absence of such 
right, be unlawful, and such right does not amount to an 
easement or an interest in the property, the right is called 
a license.”' It is obvious that in the absence of any 
other definition of ‘ ‘license’ ’ , the definition of it as con- 
tained in the Easements Act might well be adopted- 
Prima facie, a license merely grants a right to do or 
permit to do something, which would otherwise be un- ■ 
lawful, upon an immovable property. Obviously it is 
not a transfer of any interest in immovable property, nor 

, prima /acie is it a transfer of a right to exclusive posses- 
sion over that property. It is equally clear that a right 
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cannot amount to a license if it falls under the definition 
of an easement or amounts to an interest in the immoT- 
able property itself. 


1933 


Leviited 


I57 THE 
MATTER or 
BimMAH 
SheugOil 

“Lease” is defined both in the Transfer of Property groEAGEiSD 
Act and in the Stamp Act. Under section 105 of the company of 
T ransfer of Property Act a lease is a transfer 
of a right to enjoy immovable property made 
for a certain time, express or implied, or in per- 
petuity in consideration of a price paid or promised, 
etc. If we had to go entirely by the definition of 
“lease” as contained in section 105, it may be difficult 
to hold that a transaction amounts to a lease when there is 


Sidaiman, 

C. J. 


no transfer of a right to enjoy the property for a certain 
time. But section 2, sub-section (16) of the Indian 
Stamp Act, while presumably borrowing the definition of 
“lease” as contained in the Transfer of Property Act, 
adds thereto a provision that “lease” shall include also, 
among other things, a qabuliat or other undertaking in 
writing (not being a counterpart of a lease), to cultivate, 
occupy or pay or deliver rent for, immovable property. 

The use of the words ‘ ‘include also’ ’ obviously implies 
that the definition of “lease” as contained in the Stamp 
Act is wider and more comprehensive than the definition 
of it in section 105 of the Transfer of Property Act. It 
would follow that even if a transaction does not amount 
to a lease under section 105 of the latter Act, it may 
nevertheless be a lease for the purposes of the Stamp Act. 

No doubt the parties call this document an agreement 
by way of license, and throughout that document the same 
phraseology has been used and the parties are called 
licensor and licensee. There is also a clear statement 
that this deed should not be construed to create a tenancy 
in favour of the Oil Company. • It is, however, clear that 
such recitals in a document can never be conclusive, and 
we have to look to the substance of the terms agreed upon 
and not to the nomenclature given to the deed by the 
parties. - 
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1933 many cases the distinction between a license and 

In the g, lease is a very narrow and thin one and there may be 
considerable difficulty in deciding whether a transaction 
amounts to a lease or a license. There are many points 
H^ake this transaction resemble a lease. On the 
India, other hand, there are others which make it resemble a 
license. We have already noticed that there is no right 
to transfer or subtet or in any way part with the privi- . 
sMrmn, conferred by this document and that the transaction 

was to be determined and cancelled at very short notice 
and there was to be a right of free access for all time 
to the land in favour of the Divisional Superintendent 
or any other authorised officer of the railway administra- 
tion. On the other hand, there is no doubt that the use 
and occupation of the land during the period when this 
transaction was to remain in force were transferred to 
the Oil Company, and they were forthwith to erect on a 
part of the land a building or other structure of a sub- 
stantial and permanent character, and when the 
transaction was to be terminated the railway administra- 
tion had the right to re-enter upon,_ re-take and 
absolutely retain the possession of the said land. _ The 
provision in paragraph 13 is prima facie inconsisten^ 
with the provision in paragraph 1 of the agreement; but 
on comparison of the different phraseologies used at the 
two places it seems that they are not necessarily contra- 
dictory. While temporary use and occupation were 
handed over to the Oil Company, the railway administra- 
tion retained their rights and powers in and over and in 
relation to the use and enjoyment of the land and full and 
absolute power to give directions in wffiat manner t e 
liberties and privileges would be exercised, that is to say, 
the control was retained by the railway administration 
but the use and occupation were certainly transferred o- 
the Oil Company. This is obvious from the fact that t e 
company was to put up a substantial building P a 
permanent character and after the construction of 
building the actual possession of the land could no 
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remain with the railway administration, only their officer 
was allowed access to the land for the purposes of inspec- the 

^ ^ ^ siatteb of 

Lion, BuBM AH 

Shell Oil 

In view of these provisions it is quite clear that so long 
as the transaction remained in force and was not termi- Co^aotoj’ 
nated and the Oil Company was not ejected and the Ludted 
railway administration did not re-enter, the former had 
exclusive possession and enjoyment of the land for the suiaiman, 
time being, the only restriction being that they were 
bound to allow the railway officers to inspect the 
premises. On this view of the terms of the document 
alone the transaction would not be a mere license within 
the scope of section 52 of the Indian Basements Act, as 
a license does not confer exclusive possession and enjoy- 
ment. 

As pointed out above, the definition of “lease” in the 
Stamp Act, which does not contain any definition of 
“license” at all, is wide enough to include the present 
transaction. If there was an undertaking on the part of 
the Oil Company in writing, which was not a counter- 
part of a lease, and the undertaking was to occupy or pay 
or deliver rent for immovable property, the document 
would be a lease of an immovable property within the 
meaning of the Stamp Act and would therefore be liable 
to stamp duty. The learned advocate for the company 
has urged that section 2, sub-section (16), sub-clause (&) 
contemplates a case where there is not a composite agree- 
ment signed by both the lessor and the lessee, but only a 
unilateral agreement signed by the lessee in the form of 
qabuliat or a counterpart of a lease. This contention 
cannot be accepted because the undertaking referred to 
therein has to be other than a counterpart of a lease and 
it need not necessarily be the qabuliat which is expressly 
mentioned. It is also obvious that the mere fact that 
the lessor also is a party to the same document and has 
signed it would not take it outside the scope of the sub- 
clause. 
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In the present case the Oil Company which had the 

In the use and occupation of the land was bound forthwith to 
erect on a part of the said land a petroleum installation 
St^agband maintain the building and the structures in proper 

condition and take necessary precautions and safeguards. 
India, Bveii if they did not actually occupy the land, they were 
liable to make periodical payments. It is therefore very 
difficult to say that this document did not amount to an 
Sutaitnan, undertaking in writing to occupy an immovable property. 

Great reliance has been placed on the Pull Bench case 
of Board 0 / Revenue v. South Indian Railway Company 
(1) in which the agreement was somewhat similar. But' 
there the right given by the railway company to the 
municipal council was for the purpose of storing coal 
imported by the municipality on the land in the posses- 
sion of the company. It also appears that the railway 
company had no authority whatsoever to grant a lease 
of the land and could grant only a license for it. The 
municipal council was not to put up any construction of a 
permanent character on the land, although there was a 
fixed amount called rent which was payable by the 
municipal council'- The case came under the Stamp 
Act, apparently amended by a Local xA.ct of the Madras 
Presidency. Unfortunately the amended Act is not 
before us, and it is not possible to verify the references 
to the various sections in it, which do not exactly tally 
with the Stamp Act which we have to consider. But the 
learned Chief Justice, with whose view the other 
learned Judges agreed, laid emphasis on the circumstance 
that the railway company was prohibited by orders of 
the Government of India from executing leases of land 
in their possession and considered that circumstance 
important for the purpose of understanding the intention 
of the framers of the document. 

Krishnan, J., in addition also thought that the case 
would not fall under section 2(16) of the Stamp Act as it 


(1) (1924) I.L.R., 48 Mad. 368. 
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could not be said that there was an undertaking in writ- 
ing to occupy or pay or deliver rent for the immovable 
property. The learned Judges considered that the use 
of the word “rent” in the document before them was 
unfortunate and unhappy and the word was not used in 
the same sense as it was used in the statute itself. 

A. right to store coal on a piece of land without a right 
to put up a building thereon is very much in the nature 
of a mere license, and it may well be said that there is no 
right to occupy the land in the sense of retaining 
exclusive possession over it but it is a mere right to use 
the land for that purpose. That case is therefore clearly 
distinguishable from the case before us- Here the use 
and occupation were transferred and there could not be 
a simultaneous possession exercised by the railway 
administration when a substantial building was put up 
on the land . There was also an undertaking by the Oil 
Company to occupy the land and make payments in the 
nature of rent. 

In my opinion, therefore, the document in question is 
a lease wdthin the definition of that term under section 2, 
sub-section (16), clause (h) and is therefore chargeable as 
a lease under article B5(a)(iv) of schedule I. 

Mukeeji, J. : — entirely agree that the document in 
question is a lease within the definition of that term to 
be found in the Indian Stamp Act, 1899, section 2(16) 
and should have been stamped in accordance with 
schedule I, article 35, clause (a), sub-clause (iv). 

The language of the agreement has been noticed at 
length by the learned Chiep Justice and I do not feel 
called upon to re-state the purport of the same. Briefly, 
a company dealing with petroleum and enjoying a very 
big name, obtained land from a railway administration 
for the purpose of storing on it petroleum. The com- 
pany agreed to pay a certain sum of money, monthly, for 
the benefit derived, namely use and occupation of the 
land. The question is whether- an agreement like this 
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— should be at all stamped, and if so, under what rule of 

to THB law. 

MATTEB OE 

sSSTto opinion the answer to the question should be 

i^i^® Stamp Act alone. 
OS' It is true that the term “lease” has been defined in the 
limubd Transfer of Property Act and that the term “license”, 
as defined in the Indian Easements Act, finds no place 
j. Stamp Act. It is not for me to find out the reason 

why different definitions have been provided in the 
Stamp Act and in the Transfer of Property Act for the 
term “lease” and why the word “license” has not found 
any place in the Stamp Act. It may be that for the 
purposes of levying duty the legislature thought it neces- 
sary to charge certain documents and not to charge 
certain others. We have to read the mind of the 
legislature only through the language employed by it and 
not by speculation. 

If we read the Stamp Act and if we find that the 
document comes within the definition of the word 
“lease”, we must hold that the document is chargeable 
with duty even if we should also hold that the transac- 
tion would be a license within the meaning of section 52 
of the Indian Easements Act. It is possible, nay it is 
probable, that it was in the mind of the legislature to 
levy a duty where a transaction, which was a mere 
license under the Easements Act, was reduced to writing, 
and that therefore it did not think it necessary to define 
the word “license”. The transaction fell within the 
widened definition of the word “lease”. 

In the Stamp Act the term “lease” is described in 
severs,! ways. First of alt, it is said that tease means a 
lease of immovable property, and this, presumably, 
means a lease which is a lease within the meaning of the 
Transfer of Property Act. Then the Act says that it 
includes “patta” , a term which is not again defined. 
Then it says that a lease includes “ . . . • 


undertaking in writing ..... .to .. . .occunv . • • 
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immovable property.” We need not go further, for in_J^^^__ 
my opinion the agreement before us comes clearly within 
the language quoted above. This is a document by 
which the Petroleum Company gave an xmdertaking in stobagb aot 
writing to occupy immovable property. Now this 
document is not a counterpart of a lease, because there 
is no separate lease. The reason why counterparts of a 
lease have been exempted from the definition is that 
counterparts are separately provided for, where the 
original or the principal document is properly stamped; 
mde Stamp Act, schedule I, article 25. The document 
before us has been signed both by the grantor and the 
grantee (I am using expressions which cannot be taken 
exception to). There being no patta or a lease, the 
document is not a counterpart of a lease. It is simply an 
undertaking in writing to occupy an immovable property . 

In this view, whether the transaction is a mere license 
within the meaning of section 52 of the Indian Easements 
Act or whether it is a lease within the meaning of the 
Transfer of Property Act, for purposes of stamp duty, 
it is chargeable. As it is not for any definite term, the 
duty chargeable is the duty laid dovm in schedule I, 
article 35, clause (a), sub-clause {w). 

The learned counsel for the company has strongly relied 
on a Madras decision, namely Board of Revenue v. South 
Indian Railway Company (1). The decision is certainly 
in conflict with the opinion expressed above and I would, 
with the greatest respect, dissent from that judgment. 

A difficulty has arisen in interpreting that judgment 
because of the reference to some Act which is not before 
us. The Stamp Act which we have got before us does 
not mention a “lease” in schedule I, article 30. Two of 
the learned Judges did not consider the definition of 
“lease” to be found in the Indian Stamp Act and the 
learned third Judge seems to hold that the word “lease” 
as stated in the Stamp Act must be a lease as defined in 
the Transfer of Property Act, and a license for the 

(1) (1924) I.L.R., 48 Mad., 368. 
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1933 


purposes of stamp duty must be the license as defined in 

In THE the Easements Act. In my view we should not look into 

MATTER OF .. 

bhiimah; either the Transfer of Property Act or the Basements 
Act. We should confine our attention to the definition 
given in the Stamp Act and the Stamp Act alone. 

Bor the reasons given above I concur in the opinion 
expressed by the learned Chief Jdstioe. 

King, J. : — also agree. In my opinion the document 
in question is clearly an undertaking in writing to 
occupy immovable property, and is not a counterpart of 
a lease, and must therefore be treated as a lease for the 
purposes of the Indian Stamp Act. 

By the Court : — The document in question is a lease 
and is chargeable with duty under article 35(a)(iv) of 
schedule I- • 


REYISIONAL CRIMINAL 


1933 
Jzily, 18 


Before Mr, Justice Kendall 
DHONDHA KANDOO SITAEAM and others^ 
Criminal Procedure Code, sections 258(1), 366 and 367 — Magis- 
trate acquitting the accused without writing a judgment 
except a note on the order sheet — Judgment written a month 
later—Irregularity — No miscarriage of justice — Criminal Pro- 
cedure Code, section 537. 

In a case under section 325 of the Indian Penal Code the 
trying Magistrate acquitted the accused, without writing and 
delivering any judgment, but merely recording an informal 
order of acquittal on the order sheet. On an application in 
revision being made to the District Magistrate, he directed the 
trying Magistrate to write and pronounce a judgment; and 
thereupon the latter wrote a judgment of acquittal, reviewing 
the facts of the case and discussing the evidence ; this was done 
about a month after the accused had been acquitted. Held 
that the procedure of the Magistrate in directing the accused 
to be acquitted without writing a judgment was undoubtedly 

♦Griiiiiiial Revision No. 222 of 1933, from an order of Faiyaz Husain Bizwi, 
Magistrate, second class, of Azamgarh, dated the 19tli of January, 1933. 
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irregular; but the question was w^hether the irregularity was ^933 
such as could be cured under section 537 of the Criminal Pro- dhojtdha 
cedure Code and the question would depend upon whether or Kaotoo 
not there had been a failure of justice owing to the nreg-ularity. Sit.cbam 
I n the present case, as the Magistrate when he did come to 
write and pronounce judgment was of the same opinion as he 
had been when he directed by an informal order the accused 
to be acquitted, and as he had given his reasons for that opinion 
based on the evidence in the case, it could not be held that 
there had been any miscarriage of justice. 

Queen-Empress v. Hargohmd Singh (1), distinguished. 

Mr. Sailanath Mukerji, for the applicant. 

Mr. K. L. Misra, for the opposite parties. 

Kendall, J. : — This is an application for the revision 
of an order of the District Magistrate of Azamgarh, 
directing a second class Magistrate to write and pro- 
nounce judgment in a case which had been tried by him. 

The circumstances are that a case under section S25 of 
the Indian Penal Code had been instituted in the court 
of the Magistrate, who passed an order on the 21st of 
December, 1932, on the order sheet to the effect that 
final orders would be passed on December the 23rd. On 
that date the Magistrate merely wrote an informal order 
on the order sheet acquitting the accused without 
delivering a judgment at all. An application for 
revision was filed in the court of the District Magistrate, 
who recorded an order that he would look into the 
matter on inspecting the tahsil, and his order of January 
the 13th which is the subject of the present application 
was apparently written during the inspection of. the 
tahsil, but must be regarded as an order passed on the 
present application to him for revision. 

It is argued in support of the present application that 
the proceedings of the Magistrate were irregular in that 
he acquitted the accused in the case without writing a 
judgment. He did, however, subsequently write a 
judgment dated January the 19th, in accordance wItK 
the order of the District Magistrate, in which He reviewed 


(1) (1892) I.L.R., 14 ail, 242. 
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the facts of the case and discussed the evidence. The 
proceedings are therefore complete. Mr. S. N. Mnlierji 
has quoted two decisions on which he bases his argument 
that the order of the District Magistrate should he set 
aside and that a re-trial should be ordered. Such a 
course would entail not only the setting aside of the 
order of the District Magistrate but also the judgment 
of the Tahsildar Magistrate recorded and pronounced 
on January the 19th and the order of acquittal, which 
may or may not be regarded as an order passed under 
section 258(1) of the Code of Criminal Procedure, which 
was recorded on December the 23rd, 1932. In the case 
of Queen-Empress v. Hargohind Singh (1) it was held 
by a Pull Bench of this Court that ‘ ‘A sentence which 
has been passed or a direction that an accused be set at 
liberty which has been given at a sessions trial before 
the judgment required by section 367 of the Code of 
Criminal Procedure of 1882 has been written is illegal.” 
In that case the Sessions Judge without writing a proper 
judgment had recorded an order directing the four 
persons accused to be hanged under section 302 of the 
Indian Penal Code. In setting aside that order and 
directing a re-trial the Pull Bench remarked (at page 
272):— 

“Inasmuch as the sentence in the case of a conviction, 
and the direction to set the accused at liberty in the 
case of ,an acquittal, can only follow on the decision and 
cannot precede it and inasmuch as the decision must be 
contained in the written judgment, and there only, it 
necessarily follows that when, in cases like the present, 
to which section 367 applies, there is no written judg- 
ment when the sentence is passed, the sentence is illegal. 

“The requirernents of sections 366 and 367 are no 
mere matters of form. The provisions of those sections 
are'based upon good and substantial grounds of public 

(1) (1892) I.L.R., 14 AIL, 242. 
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policy, and whether they are or not, Sessions Judges 

must obey them and not be a law to themselves. dhokdha 

Ka:n'doo 

“Any Judge at the conclusion of the evidence in a 

^ Sitaeam 

case, some of wnicn may be not quite distinct in nis mind 
owing to the length of the trial, might pass sentence on 
a prisoner and find it impossible honestly afterwards to 
put on paper good reasons for having convicted him, or, 
on the other hand, might direct that the accused be set 
at liberty and find it impossible afterwards honestly to 
put on paper good reasons for the acquittal.” 

There is no reason to suppose that these remarks are 
not to be applied wdth equal force in the case of pro- 
ceedings in the court of a Magistrate, at any rate in such 
cases as require the writing and pronouncement of a 
regular judgment in accordance vcdth the provisions 
of sections 366 and 367 of the Code of Criminal Pro- 
cedure. Warrant cases, for which the procedure is 
prescribed in chapter XXI of the Code, are such cases. 

In section 258(1) it is laid down that ‘Tf in any case 
under this chapter in which a charge has been framed 
the Magistrate finds the accused not guilty he shall 
record an order of acquittal.” But the mode in which 
the order of acquittal is to be recorded is set forth in 
chapter XXVI. 

Undoubtedly therefore the procedure of the Magis- 
trate in directing the accused to, be acquitted without 
writing a judgment was irregular. Mr. Mukerji has 
pointed out that the Magistrate apparently had no 
intention of writing a judgment at all until he was 
directed to do so by the District Magistrate, but this does 
not affect the merits of the case. The question I have to 
consider is whether the irregularity is such as can be 
cured under the provisions of section 537 of the Code of 
Criminal Procedure. In the case decided by the Full 
Bench of the Allahabad High Court to which I have 
referred above, it is obvious that the irregularity could 
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19S3 not be cured and tlie same view was taken in tbe case of 
dhondha Jhari Lai v. Emperor (1). These were both cases in 
■y. which the order which was held to be irregular was an 
siTABAM gf conviction. There have been other cases, THak 

Chandra Sarkar v. Baisagomoff (2), also an order of 
conviction, in which it was held that the irregularity 
could be cured. A similar view was taken in the case 
of Sankaralinga Mudaliar v. Narayana Mtidalliar (3), 
a sessions case, in which the Judge at the end of the 
trial informed the accused that they were acquitted, in 
order to save them from having the anxiety of the charge 
Tanging over them for longer than was absolutely neces- 
sary, and gave his full reasons for the acquittal at 
another time. I am not prepared to say that in every 
case in which there has been an irregular order of 
acquittal such as the present one the irregularity could 
be cured under section 537 0 |f the Code. It would 
* depend on whether the Court could hold that there had or 
had not been a failure of justice owing to the irregu- 
larity. In the present case judgment was pronounced 
about one month after the end of the hearing, and if 
judgment had been merely reserved for that period there 
would have been no irregularity at all. The irregularity 
consisted of what appears to have been an informal 
order of acquittal before the judgment was written and 
pronounced, and as the Magistrate when he did come to 
write and pronounce judgment was of the same opinion 
as he had been when he directed the accused to be 
acquitted, and as he has given his reasons for that 
opinion based on the evidence in the case, I cannot' hold 
that there has been any miscarriage of justice. The 
present application for revision is therefore dismissed. 
A copy of this order must however be sent to the Magis- 
trate concerned, through the District Magistrate, for 
his information and guidance 

(1) A.r.E., 1930 Pa*., 148. ' (2V (18961 1.L.R., -23 Cal., 502'. 

(3) A.I.R., 1922 Mad., 502. 
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FULL BENCH 


Before Sir Shah Muhammad Sulaiman, Chief Justice, Justice 
Sir Lai Gopal Mukerji and Mr, Justice King 

1933 

MUHAMMAD HANIP and others (Judgment-debtors) v. juiy, 20 
ALI EAZA (Decree-holder)'*' 

Cwil Procedure Code, sections 141, 151 — Decree transferred 
to another court for execution — Judgment-debtor' c objection 
alloived ex parte — Executing court certifying full satisfaction 
to transferring court — Inherent jurisdiction of the executing 
court thereafter to set aside the ex parte order and restore 
the proceedings — J urisdiction. 

A decree was transferred to another court for execution and 
in that court the judgment-debtor objected that the decree had 
been adjusted under a private arrangement. On the day of 
hearing the decree-holder was absent and the objection was 
allowed ex parte and the executing court certified to the 
court which had passed the decree that the decree had been 
fully satisfied and that the case was disposed of. An application 
for setting aside the ex parte order was subsequently made by ' 
the decree-holder to the executing court and was allowed, and 
the execution proceedings were restored. 

Held, in revision, that the court to which the decree was 
sent for execution had inherent jurisdiction to entertain and 
allow an application for the setting aside of its previous order 
passed ex parte. Although the provisions of order IX of the 
Civil Procedure Code could not be made applicable to execution 
proceedings by calling in the aid of section 141 of the Code, 
yet an application to set aside its own previous ex parte order 
was entertainable by the court under the inherent jurisdiction 
which the court possessed and which was preserved by section 
151. 

Held, further, that this not being a case of a further exe- 
cution of the decree, which could not be ordered after the 
certificate of satisfaction had been sent to the original court, 
but a question as to whether a previous proceeding of the exe- 
cuting court should or should not be re-opened, the executing 
court had not become ftmctus officio but had jurisdiction to 
entertain such a question. Moreover, in the present case the 

*Civil Revision Ho. 505 of 1932, from an order of Maheshwar Prasad, 

Subordinate Judge of Allahabad, dated the 18th of June, 1932. 
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decree-holder applied invoking the inherent jurisdiction of the 
court to set aside an ex parte order, to meet the ends of justice- 
and the proper count to entertain such an application was 
obviously the very court which had passed the ex parte order. 

Messrs. Shiva Prasad Sinha, Hyder Mehdi and Zafar 
Mehdi, for the applicants. 

Mr. Ladli Prasad Zutshi, for the opposite party. 

SuLAiMAN, C.J., Mukbeji and King, JJ. : — This case 
has been referred to a Pull Bench because it raises a 
substantial question of law requiring an authoritative 
pronouncement. 

In 1928 a decree for a fairly large sum of money was 
passed in favour of the respondent, Ali Eaza, against 
Muhammad Hanif and others, judgment-debtors, by the 
Subordinate Judge of Cawnpore. This decree was later 
on transferred to the Allahabad court for execution. An 
application for execution was made at Allahabad in Jan- 
uary, 1929, to which the judgment-debtors in September, 

1929, objected, pleading that the decree had been 
adjusted out of court under a private arrangement. 
More than one date had to be fixed for the hearing of the 
application. On the last date, namely the Slst of May, 

1930, the decree-holder was absent and his pleader made 
a statement that he had no instructions to go on with 
the case. The court heard the objection and allowed it 
ex parte. It appears that the execution case was then 
struck off and a certificate was sent to the Cawnpore court 
stating th.at the decree had been fully satisfied and that 
the case had been disposed of. This certificate was not 
received at Cawnpore till the 28th of June, 1930. On 
the 2.5th of June, 1930, the decree-holder made an 
application before the court of Allahabad for the setting 
aside of the ex parte order, on the ground that he had 
been prevented by sufficient cause from not appearing on 
the date of hearing. The application professed to have 
been made under section 141, section 161 and order 
XLYn, rule 1 of the Civil Procedure Code. After 
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issuing notiee and hearing objections of the judgment- 

debtors the course entertained the application, and haying ? 

come to the conclusion that sufficient cause had been | 

shown, set aside the previous ex parte order allowing ^ 

the objection and dismissing the execution application, 
and the case has, therefore, been re-opened and is still 
pending. ' , 

The judgment-debtors have come up in revision to this 
Court and contend that the Allahabad court after having 
sent the certificate of satisfaction to the Cawnpore coufit, 
had ceased to have any jurisdiction over the case, and 
therefore the order passed by it setting aside its previous 
nx parte order was ultra vires. It is further urged that 
the order setting aside the previous order was not a proper 
order on its merits. 

We cannot go into the question of the propriety of the 
order iu revision. The sole question which arises for 
consideration before us is whether the Allahabad court 
had jurisdiction to set aside its previous order. 

No doubt order IX of the Civil Procedure Code would 
not in terms apply to an application for execution pro- 
ceedings. In view of the pronouncement of their Lord- 
ships of the Privy Council in the case of Thakur Prasad 
V. Fakir-Ullah (1) section 141 of the Civil Procedure 
Code does not apply to execution proceedings, and there- 
fore order IX cannot be applicable to such proceedings 
Vvdth the aid of section 141. 

But there is no doubt that the Allahabad court had 
inlierent jurisdiction to set aside its own prewous ex part a 
order if it were satisfied that it was necessary in the ends 
of justice. This view has been expressed in a number of 
cases in this Court. We may refer to the case of Ganesh 
Prasad v. Bhagelu Ram (2) where it was pointed out that 
although the application for restoration of the previous 
application dismissed for default does not fall under order 
IX by virtue of the provisions of section 141, such an 

(1) (1894) I.L.R., 17 All., 106. (2) (1925) I.L.B., 47 AH., 878. 

64 AD 
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application is entertainable under the inherent jurisdic- 
tion which the court possesses and which is preserved hy 
section 151 of the Civil Procedure Code. Similarly, in 
Ram C hander v. Tej Singh (1) it was held that where an 
application to set aside an ex parte decree is dismissed for 
default, an application for the restoration of such applica- 
tion can be made, and although order IX does not apply 
to such an application for restoration, the case falls under 
the inherent jurisdiction of the court. In YiulMshtir Lai 
V. Fateh Singh (2) although it was not considered neces- 
sary to decide whether section 141 of the Civil Procedure 
Code applied to an application for restoration of the 
previoixs application, it was clearly held that section 151 
could be safely applied and that the court had jurisdiction 
to entertain such an application. 

The learned advocate for the applicant contends that as 
soon as the executing court has reported to the court 
which passed the decree that the decree has been satisfied, 
it becomes functus officio and ceases to have any jurisdic- 
tion whatsoever to entertain any application in connection 
with the previous proceeding. He has relied on a number 
of cases which broadly lay down that the jurisdiction of 
the court to execute the decree ceases on the decree being 
fjatisfied and such satisfaction being reported to the couri 
which passed the decree. These decisions adopt the 
language used by a Bench of this Court in Ahda Begam 
V. Muzaffar Husen Khan (3) which was to the following 
effect : “In our opinion the court to which a decree is 
sent for execution retains its jurisdiction to execute the 
decree until the execution has been withdrawn from it, 
or until it has fully executed the decree and has certified 
that fact to the court which sent the decree, or has 
executed it so far as that court has been able to execute it 
within its jurisdiction and has certified that fact to the 
court which sent the decree, or until it has failed to 
execute the decree and has certified that fact to the court 

(1) A.I.R., 1929 All., 906. (2) (1929) I.L.B., 51 AE., 901. 

(3) (1897) I.L.E,, 20 All., 129. 
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which sent the decree.” It will, however, be noted that 

the rule laid dowm in that case related to the question of 

the jurisdiction of the execution court to execute the 'I.* 

decree further and not to any question of jurisdiction to 

entertain an application for revieiv of judgment or for 

rectification of any mistake that may have been inadver- i 

tently committed. Indeed, in that case although an 

application for execution had been struck off by the 

executing court on the ground that it did not comply with 

the requirements of the law, not having supplied all the 

necessary particulars, and although a certificate had 

been sent to the court which had sent the decree for 

execution that the case had been struck off the file, it w^as 

held by the learned Judges that the executing court could 

entertain a fresh application for execution which w’^as in - 

proper form and which fulfilled the requirements of the 

law. The learned Judges relied on the Calcutta Full 

Bench case of Bagram v. Wise (1) as showing ‘ ‘that the 

court to which a decree is sent has, even after striking off 

an application for execution, as here, still jurisdiction 

in the matter of the execution.” A Division Bench of 

the Calcutta High Court in Manorath Das v. Ambika . 

Kant Bose (2) has naturally follow^ed its own Full Bench 

ruling as well as the ruling of tlie Allahabad High Court 

in Ahda Begam’s case. 

The case decided by a Division Bench of the Oudh 
Chief Court in Musammat Jilai v. Ahdiil Rahman (3) is 
somewhat similar to the ease before us. There, there 
w'ere several judgment-debtors whose properties w^ere 
attached and sold by the execution court to which the ■ 

decree had been transferred. After the case had been 
struck off on full satisfaction, some of the judgment- 
debtors discovered that although the claim had been dis- 
missed against them, their property had been put up for . 

sale. Instead of applying to the court under section 47 

they filed regular suits for declaration of tl eir title. Th<-» 

(1) (1868) 1 Bei^. L.R., fF.B.), 91. (2) (1909) 13 O.W.H., 533. 

(3) A.I.R., 1929 Oudh, 76. 
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Oudh Chief Court came to the conclusion that their proper 
remedy was to apply under section 47 of the Civil Pm- 
cedure Code and that it was the execution court to which 
the decree had been transferred for execution which was 
a proper court for entertaining such an application. The 
learned Judges accordingly sent the case to that court with 
direction to treat the plaint as if it were an application 
under section 47 of the Civil Procedure Code. Agreeing 
with the decision of a single Judge of this Court in Shiam 
Lai V. Koerpal (1), they distinguished it on the ground 
that although the execution court may have ceased to have 
jurisdiction for the purpose of issuing a fresh process for 
execution, it has not ceased to have jurisdiction to decide 
an objection lodged before it in respect of anything done 
in the course of the execution proceedings taken by it. 

It seems to us that the case before us stands on a 
stronger footing. The decree-holder applied invoking 
inherent jurisdiction of the court to set aside an ex parte 
order to meet the ends of justice. The proper court to 
entertain such an application was obviously the very court 
which had passed the order which was sought to be set 
aside. The inherent jurisdiction vested in that court and 
not in the Cawnpore court w'hich could not properly con- 
sider the propriety of the previous order. If a question 
arose for a review of judgment or for setting aside an ex 
parte order, that jurisdiction could be properly exercised 
by the court which passed the previous order. This is 
not a case of a further execution of the decree, which 
cannot be ordered after the satisfaction had been recorded 
and certificate sent to the original court, but a question as 
to whether a previous proceeding should or should not be 
re-opened. We think that there can be no doubt that the 
x\llahabad court had not ceased to have jurisdiction to 
entertain ar. application for the setting aside of its pre- 
vious order, in the exercise of its inherent jurisdiction. 

The revision is accordingly dismissed with costs. 

(1) A.I.R., 1920 AR., 179. 



I 




VOL. LV] 


ALLAHABAD SERIES 


897 


i 


FULL BENCH 

Before Sir Shah Muhammad Sulaiman, Chief Justice, 
Justice Sir Lai Gopal Mukern and Mr. Justwe King 

SHIAM LAL AM) OTHEES (x^ppLiCANTs) V. COLLECTOR 
OF AGRA (Opposite pabty)^ 

Land Acquisition Act (I of 1894), sections 23, 30 — Land 
formerly agricultural hut since included within mimicipai 
limits and regurded as poteyiUal building site — Land 
occupied; by occupancy tenants — Assessment of value of 
such land — Apportionment of compensation between land- 
lord and tenants — Manual of Revenue Department, chapter 
XV, paragraphs 467-474, 485, 491 — Agra Tenancy Act 
(Local Act III of 19*26), section 40. 

On the question of apportionment, as between the landlord 
and the occupancy tenants, of the compensation awarded under 
the Land Acquisition Act in respect of a small plot of land, 
which was at one time purdly agricultural land but was now 
to be regarded as a potential building site, being situated 
within the municipal limits of a city and adjoining a metailed 
public road having houses all along it, — 

Held, by the Full Bench, that in the absence of definite 
evidence, the court may presume that the interests of the 
landlord and of the occupancy tenant, exclusive of specific 
amounts spent on extraordinary improvements of the land, 
are in the ratio of 10 to 6 ; but if there are other considera- 
tions or circumstances, that presumption may be rebutted. 

Held, also, that the market value of the land acquired, 
irrespective of any consideration as to bow it is held by the 
various persons interested in it, e.g. whether the tenants 
occup 3 dng it have a right of transfer or not, should be first 
found out, and then the amount apportioned between the 
various claimants. 

Per SuLAMAN, C. J. — The special provision contained in 
section 40 of the Agra Tenancy Act can be of no help in 
fixing the proportion of compensation payable where land is 
acquired by Government from both the landlord and the 
tenant. 

♦First Appeal 'No. 454 of 1929, from a decree of Ganga Natb, District 
Jtidg© of Agra, dated the 4th of May, 1929. 

65 AD 
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The Board of Eevenue have, in their Circulars, issued 
; ShiamLal certain directions to Collectors, fixing maxima both for the 
* CoiiEOTOB amount to be awarded to the zamindar and the amount to be 
or Agra awarded to an occupanc}^ tenant in the case of cultiirable 
lands ; but the method prescribed is not only a comphcated 
one, but it is also difficult to see on what principles it is 
based. 

Per Mukerji, J. — There is no valid reason for making a 
distinction, as regards the method of apportionment, between 
land fit for building . site and land fit only for agricultural 
purposes. The rilles framed by the Board of Eevenue for the 
assessment of the values of the interests of the tenant and the 
iandllord in lands held and used for. agricultural purposes are 
not binding on the civil courts. 

Per King, J. — In ordinary cases, where only the agricul- 
tural value of the land has to be considered, the question of 
apportionment between landlord and occupancy tenant does 
not arise. In such cases the sums payable as compensation 
to the landlord and to the tenant respectively are separately 
assessed by the Collector in accordance with paragraphs 467- 
74 and 485 of chapter XV of the Manuail of the Eevenue 
Department. It is only in exceptional cases, where the land 
has a special value as a potential building site, that the 
question of apportionment arises ; in such cases the assessment 
has to be made in a lump sum and both landlord and tenant 
are entitled to a share, as recognized in paragraph 491 of the 
Manual. 

This appeal, which arose out of a Land Acquisition 
case, was heard by a Division Bench, who referred to 
a Full Bench the question of apportionment of the 
compensation money as between the landlord and the 
occupancy tenants. The following extracts from the 
referring order passed by the Division Bench contain 
particulars about the exact nature of the land which 
was acquired: 

‘Tt appears that the land in question is a part of a bigger 
^plot measuring one bigha and four bisw?^. Seventeen biswas 
out of this have now been acquired by Government. That 
area amounts to 2,342 square yards. The plot is situated 
within the municipal limits of the city of Agra and adjoins a 
metalled public road and is quite close to another metalled 
public road which crosses it. This portion is still called village 
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Bhugipiira, but is in a portion of the town which is well 
inhabited. The map shows that there are houses all along the Shiah Lai- 
road in this part of the town. Eajendi'a Pal Singh, patwari, 
who was produced by the respondent has stated that the oi- agba 
number of houses as well as the population in this part are 
increasing day by day. The inspection note recorded by the 
Collector does not show that he found this plot under cultiva- 
tion at the time when he saw it, although it does not also show 
that there was any heap of cow-dung cakes or fuel wood on the 
spot. The claimant led oral evidence to show that this plot 
had been let to tenants who were using it for such purposes, 
and that he was getting about Es.50 a year as rent. On the 
other band, the rent from occupancy tenants after deducting 
Government revenue for this portion comes to Es.3-5-3.” 

“We think that this plot of land in the circumstances 
quoted above cannot be treated as a pure agricultural land, 
but must be regarded as building site with considerable 
potential value.” 

Dr. N. P. Asthana and Mr. B. N. Sahai, for the 
appellants. 

Mr. Muhammad Ismail (Government Advocate), for 
the respondent. 

Shlaiman, C. J. : — The question referred to the Full 
Bench is : “In the absence of any specific evidence as to 
custom, practice or agreement, what would be the fair 
ratio of distribution of the compensation awarded for 
agricultural land as between the landlord on the one hand 
and occupancy tenants on the other F ’ 

A plot of land belonging to a zamindar and occupied 
by two tenants was acquired by the Government under 
the Land Acquisition Act. Separate compensations 
were awarded by the Collector to the zamindar and the 
tenants. It has been held that the tenants did not make 
a proper reference to the District J udge, and accordingly 
they have not been allowed to get any larger compensa- 
tion. The zamindar objected, but his objection has 
been dismissed by the District Judge in appeal. A 
Bench of this Court has come to the conclusion that the 
full value of the compensation for the land acquired is 
B-s.2,500, and has further held that the zamindar is 
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entitled to only so much out of it as would represent 
adequate compensation for the acquisition of his interest 
in the land and that any excess amount which should 
have gone to the tenants can be retained by the Secre- 
tary of State. 

In assessing the compensation the Bench has, on the 
strength of an earlier ruling of this Court in Rohan Lai 
V. Collector of Etah (1), and one of the Calcutta High 
Court in Collector of Jalpaiguri v. Jalpaiguri Tea Co. 
{2}, proceeded on the principle that the market value of 
the land acquired, irrespective of any consideration as 
to how it is held by the various persons interested in it, 
should be first foilhd out, and then the amount appor- 
tioned between the various claimants. 

Such a view obviously gives much more to the zamin- 
dar than he would ever be able to get in an open market 
as consideration for his interest, when hampered by the 
rights of occupancy tenants. It also gives to the tenant 
a share in the enhanced value of the land on account of 
its becoming a building site, although the occupation 
by the tenant is for agricultural purposes only and he 
cannot build upon it. This seems somewhat unfair to 
Government. On the other hand, when the Govern- 
ment is forcibly acquiring land as a third party, it does 
not seem to be unfair that it should be called upon to pay 
the full value of the land which it can fetch if all the 
rights were to be simultaneously transferred free from all 
obstacles. The question of distribution among the 
claimants who can mutually settle their disputes among 
themselves does not directly concern the Government, 
nor does it seem just that the Government should take 
advantage of such a possible dispute. That question, 
however, has not been referred to us. The only ques- 
tion that arises for consideration is as to the appor- 
tionment of the compensation between the zamindar on 
the one hand and the tenants on the other. 

(1) (1929) I.L.K., 51 AH., 765. (2) (1931) I.L.E., 68 Cal., 1345. 
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The Board of Eevenue have, in their Circulars, 
issued certain directions to Collectors fixing maxima 
both for the amount to be awarded to the zamindar and 
the amount to be awarded to an occupancy tenant in 
the case of culturable lands. An occupancy tenant 's 
allowed four times the rent-rate payable by a statutory 
tenant, plus 10 times the difference between that rate 
and the rent actually paid by the occupancy tenant; 
whereas the zamindar is allowed no more than 1 6 times 
his net profit. The method is not only a complicated 
one, but it is also difficult to see on what principles it 
is based. 

In section 40 of the new Tenancy Act provision has 
been made for the acquisition of land by a landlord 
from an occupancy tenant, but that is for the special 
purpose of farming on improved lines, and before 
acquisition can be made the Collector has to be satis- 
fied that reasonable grounds exist for ordering such an 
acquisition, and the Collector is bound to award to the 
tenant another land with similar advantages in the 
same village or, with his consent, in another village; 
and it is only to such extent as such land is not avail- 
able that the Collector has to award monetary com- 
pensation. The rate of monetary compensation 
fixed is six times the annual rental value of the 
land calculated at rates prescribed for statutory tenants. 
But as non-occupancy tenants have become statutory 
tenants under the Act, the rents payable by 
statutory tenants are likely to approximate to rents 
payable by non-occupancy tenants. We do not think 
that this special provision can be of any help in fixing 
the proportion where land is acquired by Government 
from both the landlord and the tenant. The loss to 
the tenant is not represented by a multiple of the rent 
which he pays to the zamindar, but by a multiple of 
what he himself derives from the land. 

The landlord can never sell his interest, subject to 
the rights of occupancy of tenants, at the full rate whicb 
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, the land would fetch if it were not hampered by occu- 
pancy rights. He is therefore not entitled to the 
entire compensation minus six times the rent. This 
would be ignoring the fact that without the surrender 
of the occupancy rights the utility of the land for build- 
ing purposes is very small indeed, and the tenant is 
entitled to claim compensation for the surrender of 
his rights of occupation. 

No .doubt in Calcutta greater emphasis appears to 
have been laid in several cases on the fact that the 
zamindar is the owner of the land. As against this, 
it cannot be lost sight of that the occupancy tenant is 
in actual possession of the land and that the zamindar’ s 
possession is only constructive. 

Prior to 1929, there does not appear to have been 
any case of this Court in which any hard and fast rule 
for apportionment was laid down. In the case of 
Hirdey Narain v. Powell (1) the High Court did not 
accept all the conclusions of the District Judge and 
did not find that the tenant had any transferable right 
or any absolute right to build upon the land, and yet 
it divided up the amount of the compensation between 
the zamindar and the tenant in the ratio of the. net 
incomes derived by each. At page 13 the learned 
Judges observed : “in the absence of definite evidence 
as to the respective rights of the parties in the land, 
we think that the sum awarded should be divided 
between them in proportion to the values of the 
interests hitherto enjoyed by them, after making due 
allowance for the possibility of the rent being en- 
hanced.” They accepted the finding of the District 
Judge that the annual value of the tenant’s interest in 
the land was Rs.22 and the annual value of the appel- 
lant s interest was Rs.ll and then they divided the 
total sum in the proportion of two-thirds and one- 
third respectively. 

(1) (1912) I.L.R., 35 All,, 9. 
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In the case of Orde v. Sacretanj df State for India (1) 
the occupancy tenants did not come up in appeal before 
the High Court and the zamindar alone was claiming cou^ictob 

03P 

a larger amount than what had been awarded. It had 
been found by the District Judge that the market value 
of the property was at the rate of Ils.600 per bigha. 

The Collector had awarded to the tenant compensation 
at the rate of Es.108 per bigha and to the zamindar at 
the rate of Rs.213. The District Judge disallowed 
the claim of the zamindar to get more, on the ground 
that “as the land in question was hampered by the 
existence of the tenants’ occupancy rights it had no 
value, other than the value calculated on its rent 
income, to a person who could not extinguish those 
occupancy rights”. The zamindar claimed the whole 
of the compensation minus what had been given to the 
tenant. A Division Bench of this Court (Piggott and 
Walsh, JJ.) held that had it been established that the 
occupancy tenants were prepared to surrender their 
rights to their proprietor for the time being in return 
for the sum awarded to them by the Collector, there 
might have been some basis for the contention that the 
award in favour of the zamindar should be increased 
by the difference between the market value of the land 
as a building site and the sum total of the compensa- 
tion awarded by the Collector to both, but as there wa'^ 
no such evidence on the record, the mere acquiescence by 
the occupancy tenants in the Collector’s award by no 
means suggested as a necessary inference the fact that 
they would not have stood out for a higher price if they 
had found themselves bargaining with a proposed pur- 
chaser of the proprietary rights. In the result, they 
upheld the order of the District Judge under which the 
zamindar had got compensation at the rate of Rs.213 
per bigha, although the value of the land was found toi 
be Es.500 per bigha. This also worked out at less 
than half. 

(1) (1918) LL.R., 40 All., 367. 
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_ The latest case of this Court is Rohan Lai v. Collector 
of Etah (1). The Division Bench, to which one of ns 
was a party, clearly pointed out that there was a sub 
stantial disparity between the rights of a landlord ’and 
the rights of an occupancy tenant in these provinces. 
The following facts were particularly emphasiseS, at 
page 769, viz., (1) that an occupancy tenant’s rent is 
liable to enhancement, although within statutory limits’^ 
(2) that the tenant is unable to transfer his rights; (3) 
that his right even to sublet is very much limited; (4) 
that in the case of rent falling into arrears, from what- 
ever reason, he is liable to be ejected; (5) that in the case 
of the tenant dying without one of the statutory heirs 
the tenancy would lapse to the landlord. It was also 
^dded that the number of statutory heirs was small and 
the chances of the occupancy rights lapsing were not 
at all remote. The reference to the rights to the 
minerals may be disregarded. The learned Judges 
conceded that it was difficult to give a money value to 
the respective rights of the zamindar and the occupancy 
tenant; but that a fair estimate of the respective rights 
of the zamindar and the occupancy tenant was in the 
ratio of 10 annas and 6 annas in the rupee. 

As against the points in favour of the zamindar, 
there are points in favour of the occupancy tenant as 


r b occupancy tenant’s rent is 

la e to enhancement, but the enhancement of the rent 
of an_ occupancy tenant cannot be effected more than 
once in 20 years, and this, too, for not more than 25 
per cent, (sections 67 and 50 of the Tenancy Act). 

■ki 1 , ® Government revenue pay- 

a e yho zamindar is also liable to enhancement, 
though It cannot be enhanced within the period of the 
existing settlement. 

course, the occupancy tenant has no right 
ans er is rights, whereas the zamindar can 
(1) (1929) I.L.JI., 51 AH., 765. 
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transfer his proprietary interest. But the value of the 
transferable interest of the zamindar is, for all practical 
purposes, governed by the rent which he receives from 
the tenant. Although he traucfers his other contingent 
rights, he has no right of actual occupation. 

3. The right of a tenant to sublet the land is verj 
much limited, but as against this the zamindar’ s right 
to sublet the land to anybody else and put him in posses- 
sion does not exist so long as the occupancy tenant 
continues. 

4. The tenant is liable to ejectment wiien the rent 
falls ihto arrears. Similarly the zamindar’s proprietary 
interest can be' sold if he does not pay the Government 
revenue. 

6. In the case of the tenant’s line becoming extinct 
or there being no other collateral sharing in the culti- 
vation, the tenancy would lapse to the landlord. But 
such a contingency may be remote; and there is also a 
possibility of the zamindar dying heirless, in which case 
the land would escheat to Government. 

The outstanding facts are that the landlord’s right 
is limited in practice to the collection of rent whereas 
the tenant is in actual physical possession of the land, 
and on the other hand the proprietary interest in the 
land vests exclusively in the zamindar and not in the 
tenant. If the zamindar were to sell his land occupied 
by occupancy tenants in open market he cannot get a 
higher price than what would be calculated on the basis 
of the rent realised by him, because the occupation by 
the occupancy tenant stands in the way of his building 
upon it. On the other hand, it is also clear that an 
occupancy tenant has no right to build upon the land 
without the permission of the zamindar, and such per- 
mission would not ordinarily be obtained without the 
payment of a heavy nazrana. The tenant’s right is 
primarily confined to the occupation of the land for 
agricultural purposes. He can always get his full sub- 
letting value, but not ordinarily its value as a building 
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site. But lie is also entitled to surrender value of the 

shiamLai ggy^ c 0 lup BUS R 1 1 ou which he can 

CouDECTOB demand from the landlord before he would agree to 

Off Agra . , 

surrender his occupancy rights. When land is 
acquired compulsorily, the tenant loses his physical 
possession whereas the zamindar loses his proprietary 
interest and constructive possession. It therefore 
follows that the benefit of the enhanced value of the 
land should go both to the zamindar and the tenant. 

' The question, in what proportion it should go, is a 
difficult one. 

It seems to be very difficult to say definitely that in 
every case the bundle of rights possessed by the zamin- 
dar would necessarily outweigh the bundle of rights 
possessed by an occupancy tenant, and even if they do 
so outweigh, it is still more difficult to value the excess 
of the rights possessed by the zamindar. 

For instance, there may be a tenant who has a large 
family of sons and grandsons, and there is no prospect 
of his line becoming extinct, and he may also be fairly 
well off so that there is no fear of his being ejected for 
non-payment of rent. In such a case the prospective 
chance of the zamindar of obtaining the occupancy 
tenancy is almost negligible. On the other hand, there 
may be an old Hindu widow as an occupancy tenant, 
who has no daughter, daughter’s son or collateral of 
her deceased husband joint with her in the cultivation. 
In such a case the chance of the tenasicy lapsing to the 
zamindar would be very great, and the value of the 
interest of the zamindar, therefore, fairly high. 

The method adopted by Griffin and Chamier, JJ-, 
in Hirdey Narain’s case (1) was that in the absence of 
definite evidence as to the respective rights of the parties 
in the land the apportionment should be in the 
ratio of the annual values of their interests, i.e. 
in the ratio of the net profits to the zamindar and the net 
profits to the tenant. The net profits of the zamindar 

(1) (1912) I.L.R., 35 Al., 9. ' 



VOL. LV] 


ALLAHABAD SERIES 


907 


are to be determined by the difference in the amount 
of rent received and the amount of Government revenue 
paid by him ; and the net profit of the occupancy tenant colleotos 
would be the difference between the rent which he 
would get by subletting the land and the rent which 
he pays to the zamindar. This method puts the zamin- Suiaiman, 
dar and the tenant on the same footing so far as the 
enhanced value is concerned. But in most cases sucli 
a method of distribution of the compensation would 
result in giving to the zamindar slightly more than 
what the tenant would get and may approximate 
to the ratio of 10 annas and 6 annas in the rupee. 



There can, therefore, be no great objection to the 
adoption of the rough rule of practice which was laid 
down in Rohan Lai’s case (1) when there are no other 
considerations and there is no other definite evidence to 
the contrary. It must, however, be clearly understood 
that this rough and ready rule is not accepted by me 
as any rule of law, but merely as a rule of practice for 
the purpose of forming a rough estimate of the 
respective rights of the zamindar and the tenants, to 
be a guide only when both the parties have failed to 
adduce any definite evidence to show other considei- 
ations and circumstances which would lead to a more 
satisfactory assessment of their respective rights. 
When the parties have failed to adduce any evidence 
and the court has to apportion the amount, it cannot 
but act in a somewhat arbitrary marmer in trying to 
make a fair estimate. I think that in such an event 
the court is not likely to be far wrong if it were to 
accept the ratio suggested in the latest case of this 
Court, prima facie as a just proportion. In the 
absence of definite evidence the court may presume that 
the interest of the landholder and that of the occu- 
pancy tenant are in the ratio of 10 to 6; but if there 



(1) (1929) I.L.B., 51 All., 765. 
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are other considerations and circumstances, that pre- 
ShiamLai, gumption may be rebutted. Of course, where either 
coiiBCTOB landholder or the tenant proves that a specific 
amount has been spent on an extraordinary improvf'- 
ment of the land by him exclusively, compensation 
SiOamin, amount will have to be fixed separately 

for such improvement. 

This is my answer to the question referred. 

Mukerji, J. : — I agree with the Chief Justice and 
King, J., that as "a rough and ready means of dividing 
the compensation between the landlord and the occu- 
pancy tenant the ratio of 10 to 6 is a fair ratio. I, 
however, wish to say a few words. 

When the Government acquires a piece of land, it 
must pay the legitimate value of it, irrespective of the 
fact who holds the land and in what shares. The land 
may be held by, say, 100 petty sharers and it may again 
be held by tenants and sub-tenants. The proprietors 
may find it extremely difficult to agree among them 
selves as to whether they should sell the land, and 
therefore it may be well nigh impossible for them to sell 
the land to a private purchaser. Again, for the reason 
that some of the actual holders of the land are tenants 
without any right of transfer and for the reason that 
the landlord and the tenant can not agree to give a 
, transferee good title and possession, there may be prac- 
tical difficulty in transferring the property to a private 
individual. But these considerations can not be rele- 
vant in finding out the price which the Government 
must pay in acquiring the land. If these considera- 
tions were relevant, the Government would pay 
different prices for the same land in different circum- 
stances which have nothing to do with the intrinsic 
worth of the land or the market value of it. 

When the price payable by the Government has been 
determined, the question of apportionment will aris© 

and then we must find out the proportionate values of 


VOL. LV] 


ALLAHABAD SERIES 


909 


the interests of the people who have anything to do 
with the land. This will have to be done, whether the 
land has any value as a building site or not. I am im- 
able to discover any valid reason for making a distinc- 
tion between methods of apportionment in these two 
cases. The argument that there were difficulties in 
the way of the proprietors or the holders of different 
interests in the land to give a perfect title and possession 
to a private purchaser does hold good in both cases, and 
in both cases the difficulty is removed by the fact of 
compulsory acquisition of all interests in the property. 
In the case of Rohan Lai v. Collector of Etah {1) to 
the decision in which I am a party, no distinction was 
drawn between a land fit for building site and land 
fit only for agricultural purposes, and, I respectfully 
submit, no such distinction exists. I may also men- 
tion by the way that in the said case the rnention of 
the right of the landlord to the minerals was made in 
a general way and not having regard to the rights of 
landlords in these provinces, where there is only a tem- 
porary settlement. In another case, to the decision 
of which I was also a party, Khushal Singh v. Secretary 
of State for India (2), it was held that the Government 
and not the zamindar in these provinces was the owner 
cf the minerals. 

As regards the rules framed by the Board of Reve- 
nue for the assessment of the values of the interests of 
the tenant and the landlord in lands held and used for 
agricultural purposes, it is enough to say that those 
rules are not binding on the civil courts, and wliCre 
they are in conflict with the right view of things they 
must give way. 

I agree to the answer proposed by the Chief Justice. 

King, J. — I agree that the suggested ratio of 10 to 
•d may be adopted as a rough and ready rule of practice 

(1) (1929) I.L.R., 51 AH., 765. 


1933 


Sriam Lai. 

V. 

COliECTOR 
OF Aqua 


Mukerji^ tf. 




(2) (1931) IX.R., 53 AH., 658, 
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in the absence of any evidence to the contrary, in excep- 
Sb3:amLai. tional cases, like the present one, where the land has a 


coiiEOTOE eppcial value as a potential building site. 

In my opinion tire ratio suggested has no application 


to ordinary cases where only the agricultural value of 
King,j. considered. In such cases the ques- 

tion of apportionment between landlord and occupancy 
tenant does not arise. The Collector makes his award 
in accordance with the instructions contained in chapter 
■XV of the Manual of the Revenue Department. The 
sums payable as compensation to the landlord and to 
the tenant respectively are separately assessed. The 
landlord’s compensation is calculated in accordance 
with paragraphs 467 to 474, and the occupancy tenant’s 
compensation in accordance with paragraph 485. 
The point that I mean to emphasize is that the com 
pensation payable to the landlord and to the tenant is 
calculated separately and independently. The result 
is that there is no lump sum, or joint assessment, which 
has to be apportioned between the landlord and the 
tenant. It would no doubt be possible to work out the 
average ratio of the landlord’s interest to the tenant’s 
interest by comparing the sums paid as compensation 
to landlords and to tenants respectively in a large 
number of cases. We have no materials for calculating 
the average ratio and I do not see what useful purpose 
would be served by such a calculation. In practice 
the courts are not called upon to divide any lump sum 
between the landlord and the tenant. If a reference is 
made to the court by the landlord, or by the tenant, then 
the court has to decide whether the compensation 
awarded to the landlord or to the tenant, as the case 
may be, is fair and adequate, but there is no question 
of apportionment of a lump sum between landlord and 
tenant. 

It is only in exceptional cases, where the land has a 
si'ecial value as a potential building site, that the ques- 
tion of apportionment arises. I quite agree with the 


It ^ 
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Chief Justice that this special building value should 
be divided between the landlord and the tenant. The 

V. 

land does not become available to a third party for coLtECTOE 

T * OP Agba 

Duildmg purposes unless the iandlord transfers his 

hitereetf. and the occupancy tenant also surrenders nis 
Occupancy rights. Thus, both landlord and tenant are s:mg,j. 
clearly entitled to a share in the special value. This 
principle is also expressly recognized in paragraph 491 
of the Manual. Where the land has a special building 
value the assessment has to be made in a lump sum 
and both landlord and tenant are entitled to a share. 

So it is only in exceptional cases of this class that the 
question of apportionment between landlord and tenant 
arises. I see no reason to dissent from the suggested 
ratio of 10 to 6, but I would restrict the application of 
the ratio to cases where the land has a special value, as 
a building site, in addition to its agricultural value. 

It should also be understood that the suggested ratio 
applies only to temporarily settled estates. 

By the Court : — In the absence of definite evidence 
the court may presume that the interests of the land- 
lord and of the occupancy tenant, exclusive of specific 
amounts spent on extraordinary improvements of the 
land, are in the ratio of 10 to 6; but if there are other 
considerations or circumstances, that presumption may 
be rebutted. 
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Before Sir Shah Muhammad Sttlaiman, Chief JuHice^ 
Justice Sir Lai Gopal Mukerji and Mr. Justice King. 

SHIAM LAL DIWAN (Opposite party) v. OFFICIAE 
LIQUIDATOE, U. P. OIL MILLS Co. (Applicant)^ 
Companies Act (VII of 1913), section 235 — Misfeasance hy 
managing agents — Liquidator's application for taking 

misfeasance proceedings and ordering restoration — Limita- 
tion— Terminm a quo — Whether commencement of liquida- 
tion gives a fresh starting point — Limitation Act (IX of 
1908), articles 36, 115, 116, 120. 

A company went into voluntary liquidation on the 12th of 
May, 1927, and the chairman of the board of directors was 
appointed as the liquidator. Later on, the High Court passed 
an order on the 5th of July, 1929, for a compulsory winding 
Up by the Court, and an official liquidator was appointed. On 
the 28th of May, 1930, the official liquidator made an applica- 
tion under section 235 of the Companies Act, alleging various 
acts of misfeasance, misappropriation and negligence of duty 
against the managing agents of the company, and praying 
for an investigation into their conduct and for an orden 
directing them to restore or contribute to the assets such 
sums as they might be found liable for. The question of 
limitation having arisen in connection with this application, — 
Held hj the Full Bench (Mukerji, J., dissenting) that 
the winding up order does not give a fresh start either to a 
liquidator, or contributory or creditor for the purposes of 
limitation and that the relevant article of the Limitation Act, 
which would be appropriate according to the relief sought, 
would be applicable to the application under section 235 as 
if it were a suit brought for seeking the same relief on behalf 
of the comj^ny. In the matter of Union Bank, Allahabad,, 
Ltd. (1) and Official Liquidators, Jaunpur Sugar Factory v. 
Behani and Go. (%, overruled. 

Per SuLAiMAN, C. J. — Section 235 of the Companies Act 
does not create any foundation upon which a claim for 
payment of money can be based ; it creates no new rights. 
There is no absolute right in the persons named in thai 
section to enforce the iliability of the person complained 
against, or to recover anything for themselves; and the 
application is filed not for the purpose of enforcing any 
personal remedy or obtaining any exclusive benefit, but to 

♦Appeal No. 56 of 1931 imder section 10 of the Letters Patent. . , , 

(1) (1925) I.L.R., 47 All., 669. (2) Unieported ; but see pp. 947-60 wjra. 
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draw the attention of the court to the matters complained 
against, with a view that the court may, in its discretion, Shloi Lai. 
start an inqniiy and take steps under the section. Diw^' 

The power of the court to take proceedings and act under Oiticial 
section 235 is purely discretionary and it may leave the 
applicant to seek his remedy by a regular suit, and it would On. Mujib 
readily take that course in case it is apparent that the procedure 
under that section, if continued, would deprive the opposite 
party of some defence or answ^er, e.g. by way of limitation, Suiaiman, 
which would be opeii to him in a regular suit instituted by 
the person entitled to sue. Sub-section (3) of the section 
expressly makes provision for such defence on the ground 
of limitation. 

The property of the company does not vest in the official 
liquidator; and whatever legal proceeding he takes, he does 
not take it in any personal right or capacity but must take 
it in the name and on behalf of the company. Similar 
considerations apply to the other persons entitled to make 
an application under section 235, and the application by a 
creditor or a contributory is obviously a representative appli- 
cation filed on behalf and for the benefit of a class of persons, 
and there is no right conferred by the section on either to 
start a fresh proceeding in his own right and for his own 
personal benefit. 

If a new right had been created by section 235, only then 
there could have been a new start for the purposes of limita- 
tion. There is no fresh start for purposes of limitation 
necessarily beginning from the date of the liquidation pro- 
ceedings. 

What sub-section (3) of section 235 says is that the law 
of limitation applicable to an application under the section 
would be the same as if a suit were filed. It does not necessarily 
mean that such a suit was to be filed by the applicant in his 
own personal right. The appropriate article of the Limita- 
tion Act applicable to a suit of the nature of the relief claimed 
in the application would continue to be applicable. If a suit 
coidd have been brought by the company against the opposite 
party, then the article of the Limitation Act applicable to 
such a suit would coiitinue to be applicable even instead of 
filing a suit the liquidator files an application under section 
235. It can not be laid down broadly that only article 120 
would apply and that no other specific article can ever apply. • 

[Per Mueerji, J. — Section 235 of the Companies Act can 
not be regarded as being only a provision 'prescribing a 

66 AD 
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procedure,— a procedure in addition to the remedy -which is 
Shiam Lai open to the applicant by way of a suit. Though this may be 
the case with the liquidator, it is not the case with the 
OiTiciAi. creditor or the contributory, who also are entitled to apply 
Liq^atob,, under section; a creditor or a contributory could not. 

On, Miixs independently of that section, bring a suit against the manag- 
ing agent for alleged mismanagement or misfeasance. It is 
clear, ^therefore, that section 235 gives special rights which 
NwZctiwMtn, would not exist otherwise. 

The expression that section 235 (or the corresponding section 
of the English Companies Act) “creates no new rights’’ has 
been used only in this sense that the section does not enable 
any of the applicants mentioned therein to recover anything 
i for which no liability was created or incurred under the 

I general law. 

! The proposition that where a suit by the company -would be 

I barred, an application by the liquidator under section 235 

1 must be held to be barred, is not correct. A subsequent 

i liquidator can proceed under the section against an earher 

; liquidator for misfeasance, although the company could not 

- have brought a suit for similar relief, for the cornpany ceased 

to be able to bring any suit by the time when^ the first 
I liquidator was even appointed. Purther, the significance of 

U the words “such application” in sub-section (B) of section 235 

' should not be overlooked; these words can only mean an 

application by the creditor or contributory or liquidator, 
i Therefore, the plaintiff of the “suit” mentioned in the sub- 

i| section for purposes of computing limitation must be the ^ 

I person who is the applicant under section 235, and not the 

I conipany. The criterion for purposes of limitation is not a 

: suit which could have been brought by the company , but a 

suit which could have been brought by the applicant under the 
section. It might be said that a suit by the liquidator would 
be a suit in the name and on behalf of the company; but a 
suit by a creditor or a contributory could not be said to be one 
on behalf of the company, as neither of them is entitled to 

i bring such suit. 

The date from which the limitation for an application under 
section 235 starts is the date of the winding-up order The 
only article of the Limitation Act applicable to an application 
like the one in the present case is article 120. Articles 36, 

116 and 116 have no application to the case.] 
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Messrs. P . L. Banerji, and Hazari Lai Kapoo7\ for 
the respondent. 

StiLAiMAH, C. J. : — An important question of limi- 
tation arose in this case and that question has been 
referred to a Full Fench by the Division Bench before 
which the case came on for hearing at first. The U. P. 
Oil Mills Company, Ltd., was a registered company 
which came into existence on 25th June, 1920, and 
commenced business in December of that year. Paras 
Ram and Company were appointed managing agents 
of this company and, as the Articles of Association 
show, it seems that there was an agreement between the 
managing agents and the company that the agents 
would conduct business under the supervision of the 
directors o,f the company. After carrying on business 
for a few years the company went into liquidation on 
12th May, 1927, and Chaudhry Liaqat Husain Khan, 
the Chairman of the Board of Directors, was at first 
appointed as the liquidator. Later on, on application 
made to the High Court, there was an order passed 
on the 5th July, 1929, for a compulsory winding up aiid 
an official liquidator, Mr. Hazari Lai Kapoor, was 
appointed by the High Court. On the 28th May, 1930, 
the official liquidator filed an application under section 
235 of the Indian Companies Act against the managing 
agents charging them with various acts of misfeasance, 
misappropriation, negligence of duty and so on. The 
question of limitation has arisen in connection with this 
application. 


V. 

Official 

Liqtjedatoe, 

U. P. 

Oil SItlls 
Go. 


Sidairmn, 

C, J, 


i 

I 

! 

i- 


Admittedly the section which is applicable to this case 
is section 235 of the Indian Companies Act. This sec- 
tion is a verbatim copy of the provisions of section 27f> 
pf the English Act of 1929, with this exception that 
there is an additional sub-section (3) in the Indian Act. 
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So far as the iDain language of the section is coti- 
cerned, it was copied out in the corresponding section 
214 of Act VI of 1882 from section 165 of the English 

OlTlTIGlAli 

Liquidatob, Act of 1862. 

Oi^'itos At one stage there was some doubt whether there was 
any limitation applicable to applications made under 
the old section 214 of the Indian Companies Act at all. 
Such doubt was expressed by this Court in the case of 

3-uhman, ^ Himalaya Bank (1). There was also 

some doubt expressed by the Madras High Court in 
the case of Ramasami v. Streeramulu Chetti (2). It 
is possible that with a view to remove all ambiguity 
sub-section (3) was added by the legislature in Act VIT 
of 1913. 

Although the only section we have to consider is sec- 
tion 235, it would be necessary to compare its provi- 
sions with those contained in sections 156 and 186 of the 
same Act. Perhaps it will be convenient to give first 
a brief history of the case-law in this country. 

In Bank of Multan, Ltd. v. Hukam Chand (3) the 
Lahore High Court expressed the opinion that in a case 
of an application filed against an ex-director under 
section 235 to recover compensation in respect of au 
alleged act of misfeasance or breach of trust, the proper 
articte applicable was article 36 of the Indian Limita- 
tion Act and that the starting point of limitation was 
the date of the act complained of . 

In In the matter of Union Bank, Allahabad, Ltd. 
(4) a Bench of this Court, of which one of us was a 

member, had to consider the proper article applicable to 

an application against the directors of the company 
under section 235 of the Act to enforce their 
liability in respect of a previous negligence. Walsh, 
J., was inclined to the view that section 235 
provides “a machinery for enforcing claims which 
exist independently of the section, but so far as a liqn:- 

(1) (1895) I.L.R., 18 AU., 12. ( 2 ) ( 1896 ) I.L.R., 19 Mad., 149. 

(3) (1922) 71 ludian Cases, 899. (4) (1925) I.L.R., 47 AU., 669 

(686-687). 
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dator is authorised by this section to apply, in the 
interest of creditors and depositors who have lost their 
money, to enforce a claim against the directors under 
the section, jt seems to me that a new right in him is liqtjidatoe, 
created.” The learned Judge then went on to consider or^'jfexs 
which article was applicable and applied article 120. 

He however observed at page 687 that “wnatev<?r 
article of the statute of limitation is applicable, the SiJaiman, 
time begins to run from the date when the liquidation 
took place, when the liquidator first had the right vested 
in him.” The other learned Judge, Mukerji, J., 

(pages 694-695) did not remark that any new right 
in any sense was created by the section, but cam© 
to the conclusion that neither article 36 nor article 
115 or 116 could be applicable but that the proper • 
article was article 120, and that the right to sue 
under that article “would accrue only after the 
appointment of the liquidator, if not after he dis- 
covers the misapplication of the money.” The learned 
Judges expressly dissented from the view expressed by 
the Lahore High Court in the case quoted above. 

The matter again arose in the case of Blnim Singh 
V. Official Liquidator, Union Bank of India (1), which 
was also a case of an application under section 235 of 
the Indian Companies Act in respect of an act of mis- 
feasance complained of against a director. The learned 
Judges of the Lahore High Court adhered to the 
opinion previously expressed and held that the section 
merely provided a summary remedy of enforcing the . 
existing rights which, apart from the section, might 
have been vindicated by means of a suit and that the 
article applicable was article 36 of the Limitation Act, 
with the starting point from the date of the act of 
misfeasance ■ ■ 

The question also arose before the Madras High 
Court in the case of Narasimha Ayyangar v. Official 
Assignee of Madras (2), which was a case of an 

(1) (1926) I.L.R., 8 Lah., 167. (2) (1930) I.L.R., 54 Mad., 153. 
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193® application under section 235 made against the directors 
SHiiM Lai. ' of the companj by a liquidator seeking to recover 
money hy Y^ay of compensation for their acts of mis- 
Omicjiai. fpngance It was held that “limitation begins to run 

LIQXJIDATOB, i-CaDCLXXVjYv. p 1 n 1 J e • 

u. p. tiie date of the commission of the alleged acts of mis- 

Oil Jtos q^te of the order directing the 

winding up of the company.” 

Stdaiman When the same question arose for consideration before 
’ the Bombay High Court in the case of Govind Narayan 
Kakade v. Rangnath Gopal (1) the learned Chief Justice 
and his learned colleague agreed with the Lahore High 
Court in so far as they held that section 235 did not 
create any new right and that there was not a fresh start 
for the purposes of limitation as a result of the liquida- 
tion proceedings. But they agreed with the view ex- 
pressed by the Allahabad High Court that neither article 
36 nor article 115 or 116 could be applied and that the 
proper article applicable was article 120 only . 

In another unreported case, namely, that of Official 
Liquidators, Jaunpur Sugar Factory v. Behari and Co. 
(2), one of us and Mr. Justice Young had to consider the 
same question again. All the English authorities as 
well as the Lahore High^ Court cases were cited before 
them. After a survey of the case law and an exhaustive- 
examination and careful consideration of the provisions 
of the different sections the learned Judges came to the 
conclusion that the view previously expressed ^n the 
decisions of this Court was correct. Their conclusion 
was that an official liquidator is an officer of the court 
and not a representative of either the body of creditors 
or of the whole body of contributories or of the company 
itself; it is only by virtue of his being an officer of the 
court that he is allowed to take into his custody the 
pjpperty and the assets of the company. He not being 
a representative of the company, it did not necessarily 
follow that if a suit brought by a company against a 

■ t ■ 


(1) (1929) I.L.B., 64 Bom., 226. 


(2) See pp. 947-60 infra. 
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director or other persons liable would be time barred, 
that a suit by an official liquidator or a creditor or a 
contributory would be equally barred. The learned ^ 
Judges pointed out that the rule of limitation is a mere liqttidatoe. 
rule of procedure and that the right to recover a debt is qiljSls 
not extinguished by lapse of time but only the remedy to 
recover it is barred and that accordingly the legislature 
might well have thought fit to enact that where there Sviaiman, 
would be a bar to a company to recover a just claim, it 
would not be a bar to a liquidator or a contributory. 

Their conclusion was that section 235 enables any of the 
three classes of persons mentioned therein to recover what 
could not be recovered under the general law. Examin- 
ing the words of the section the learned Judges came to 
the conclusion that the right which the section gives is 
not given to the company but to the persons named in 
the section. They pointed out that under the Act the 
legislature has made provisions, for instance in section 
156, for making the ordinary law of limitation inappli- 
cable by creating a fresh liability, and they also relied 
on the circumstance that according to the rulings of this 
Court it had been held that there was a fresh start for 
the purposes of limitation in the case of an application 
under section 186 of the Act. 

Dealing with the question of the applicability of the 
particular article of the Limitation Act it was pointed 
out that article 36 would be inapplicable because it could 
only apply when the misfeasance would be independent 
of a contract ; whereas in the case of directors, who are 
governed by the articles of association, it cannot be said 
that their misfeasance would be independent of their con- 
tractual liability. It was pointed out that articles 115 
or 116 would be inapplicable from the very nature of the 
case because the remedy is being sought not on account 
' of any breach of a particular contract, as those articles 
contemplate, but on account of a breach of a general 
duty. Further as article 120 prescribes a period of 
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limitation starting from the date when the right to sue 
accrues and the right to sue can accrue only when tliree 
things are in existence, namely (1) the act which gives 
liquSS^e, rise to a suit, (2) the presence of the plaintiff and (B) 
OiL^itos the presence of the defendant, and all these. matters can 
only come together when the cfi&cial liquidator is, brought 
into existence, therefore article 120 applies but the start- 
Sviaiman, ing point of limitation must be the date of the 
liquidation. 

A similar question arose, not under section 235 but 
under section 186 of the Companies Act, in an unreport- 
ed case of this Court which ultimately went up before 
their Lordships of the Privy Council. Their; Lord- 
ships’ judgment is reported in the case of Hansraj 
Gupta V. Official Liquidators of Dehra Dun etc. Com- 
pamj (1). The Bench of this Court, following the 
pronouncements in the earlier decisions while dealing 
with an application under section 235 of the Act, had 
come to the conclusion that the application made was 
not barred by time inasmuch as limitation had not 
begun to run till the liquidation proceedings started. 
Their Lordships did not agree with this view and dis- 
missed the application. 

No doubt the decision was under section 186 of the 
Companies Act and not under section 235 which we 
have to consider. But certain principles laid down by 
their Lordships appear to me to be of equal application. 
In the first place, their Lordships referred to the 
English law and pointed out that the Indian section 
which had been borrowed verbatim from the English 
^ section had an ancestral history. In Hansraj Gupta's 
case their Lordships remarked at page 1078: “Three 
features of the section call for notice : (1) It is concern- 
ed ordy with moneys due from a contributory, other 
than money payable by virtue of a call in pursuance of. 
the Act. A debtor who is not a contributory is un- 
touched by il. Moneys due from him are, recoverable 

(1) (1932) I.L.R.,- 54 All., 1067. 
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only by suit in the company’s name. (2) It is a section 
which creates a special procedure for obtaining ipay- 
ment of moneys ; it is not a section which purports to 


Diwak 

V. 

OfFICXAXi 

create a foundation upon which to base a claim for pay- liqcidatob, 
ment. It creates no new rights. (3) The power of the oxt^aiiiis 
court to order payment is discretionary. It may refuse 


to act under the section, leaving the liquidator to sue 
in the name of the company, and it will readily take 
that course in any case in which it is made apparent 
that the respondent under this procedure, if continued, 
would be deprived of some defence or answer open to 
him in a suit for the same moneys.” 

The implications of these observations would be 
considered when I come to consider the provisions of 
section 235. It may be pointed out at this stage that 
their Lordships went on to observe that the old section 
101 of the English Act of 1SB2, corresponding to sec- 
tion 186 of the Indian Act, had been judicially inter- 
preted and administered in accordance with the views 
expressed in Stringer’s case (1), namely that the section 
is one which provides summary proceedings against 
contributories to avoid proceedings in different courts 
and to permit a single proceeding in the winding up 
court — ^but “in those summary proceedings every objec- 
tion is just as open to the person sought to be charged 
as it would have been if a bill had been filed.” 

Their Lordships thought that the position in this 
respect in India is the same as in England. 

It may, in this connection, be noted that Stringer’s 
case (1) arose out of an application filed against the 
directors of the company for misfeasance on account of 
certain improper payments of .dividends which had 
been made by the managing director out of the capital 
of the company. The case fell both tinder section 101 
and under section 165 of the English Act, correspond- 
ing to sections 186 and 235 of the Indian Act. In the 

(1) (1869) L.R., 4 Ch. App., 475. 
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course of his observations Selwyn, L. J., at page 483 
referred to Carpenter and JVeiss’s case (1) in which 
Parker, V.-C., in a case where the directors had 
employed moneys belonging to the company in purchas- 
ing the shares of the company itself and had been 
proceeded against in a summary way, had allowed the 
application. Selwyn, L. J., at page 484 remarked: 
“That case appears to me to be of importance, in twu 
respects, first, as showing the clear opinion of so 
eminent a Judge as Sir James Parker, that in such a 
case the Master had jurisdiction without any bill 
being filed; and, secondly, that in those summary pro- 
ceedings every objection is just as open to the person 
sought to be charged as it would have been if a bill had 
been filed.” 

It is this observation which has been quoted by their 
Lordships of the Privy Council in Hansraj Gupta’s 
case (2). The observation was made in a case to which 
section 165 of the English Act applied, and their 
Lordships adopted the same principles in a case under 
section 186 of the Indian Act which arose before their 
Lordships. This alone is sufficient to indicate that the 
principles intended to be laid down by their Lordships 
of the Privy Council are not so narrow as to be limited 
to the provisions of section 186 only. 

It is not necessary to examine the cases of the 
English Courts, as we are not really concerned with the 
opinion which has prevailed in England; but it may 
be convenient to point out that in the latest English 
case which has been brought to our notice, namely, In 
re City Equitable Fire Insurance Company, Ltd. (3), 
the view has been expressed by all the learned Judges 
that the English section lays down and prescribes a 
special procedure and does not create any new right. 
Pollock, M. B., with reference to section 215, which 
corresponds to section 235 of the Indian Act, remarked : 


(1) (1852) 5 De G. & Sm., 402. 
(3) [1925] 1 Ch., 407. 


(2) (1932) I.L.B., 64 AE., 1067 
(1078-79). 
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“I desire to say, though this is not the first time that 

it has been said, that that section deals only with 
procedure and does not give any new rights. It pro- 
vides a summary mode of enforcing existing rights.” liquxdatoe. 
The learned Judge then pointed out that this was 
abundantly clear from a string of authorities in the 
English Courts. He also quoted the words of 
Macnaghten, L. J., in the case of Cavendish Bentinck SMrrMn, 
V. Thomas Fenn (1) that “that section creates no new 
offence, and that it gives no new rights, but only provides 
a summary and efficient remedy in respect of rights 
which apart from that section might have been vindicat- 
ed either at law or in equity.” He did not at all quote 
the remarks of Herschell, L. J., in the same case 
which were somewhat differently worded. Warring- 
ton, L. J., at page 526 observed ; “I need not read it 
(section 216) again, it has been read very often, and it 
has already been accepted as stating, and accurately' 
stating, what was the settled law with regard to the 
construction of the section corresponding to section 215 
of the present Act,” and he also quoted an extract from 
the speech of Macnaghten, L. J., in Cavendish 
Bentinck' s case. Sargant, L. J., at page 527 also re- 
ferred to Cavendish Bentinck v. Thotnas Fenn and 
remarked that it “conclusively established that section 
215 of the Companies Act .... is a procedure section 
only, and merely provides a summary remedy for en- 
fCtcing in the liquidation of a company such liabilities 
as might have been enforced by the company itself, or 
by its liquidator, by means of an ordinary action.” 

I take it that this is the view which prevails in 
England on the section corresponding tp section 235 of 
the Indian Act. As the languages of the two sections 
are almost identical, I would hesitate very much to 
depart from the view expressed by such eminent learned 
Judges in England who have had great experience of 

(1) (1887) 12 App. Oas., 652 (666) 



924 


THE INDIAN LAW KBPORTS 


[vOL. LV 


11 




I ’ t 
P 


11 


f It' 
I ii' 


t i 
S Ii I 


Ih 


III 


i -I 


Bulaiman, 
O, J. 


Company law, unless there was something internal in 
Shiam Lai the section itself which would justify its interpretation 

Diwak . 

V. in a difterent way. 

lwt^oe. If section 235 is a procedure section only, then the 
om^'itos Jfeiiiark of their Lordships of the Privy Council that it 
Cio- is not a section which purports to create a foundation 
upon which to base a claim for payment would be 
avUtiman, equally aipplicable; similarly the power of the court to 
make the order for payment is discretionary and it is 
in its option to refuse to act under the section, leaving the 
party to sue in the name of the company separately, and 
it may be ready to take such a course if it is convinced 
that the procedure under the section would be to deprive 
the opposite party of some defence or answer open to 
him in a regular suit. Comparing the language of the 
three sections, namely 156, 186 and 235, one thing 
is remarkable. Not only the marginal note to section 
156 shows that the section deals with the liability 
of contributories, but the language of that section 
imposes a statutory liability under the Act on contribu- 
tories and lays down that every present and past 
member shall be liable to contribute^to the assets of the 
company in a certain contingency. As against this 
section, sections 186 and 235, which have the marginal 
notes "power to order payment” and "power to 
assess damages”, deal with the power of the court 
to make the order, the difference being that although 
in section 186 there is no restriction that the order 
can be made only on the application made by a 
particular class of persons, section 235 contains such a 
restriction. But both these sections empower the court 
to make an order against the person complained against 
and neither of them professes to confer a new right on 
the person applying. Section 235 merely says : "The 
court may, on the application of the liquidator, or of 
any creditor or contributory, examine into the conduct 
of the promoter, director, manager, liquidator or officer 
and compel him to repay or restore the money, etc.” It 
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really gives a discretion to the court to make the order; 
but the significance of the expression “on the applica- 
tion of the liquidator” is to restrict the power of the 
court so as to prevent it from proceeding suo 


1933 


Shiah Lai* 
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V, 

Officiai. 

^nOttl LlQTJIBATOBy 

without any aipplication before it. Before . the court dJaiSts 

there should be 


should start an investigation, there should, be some 
person before it who would be ultimately responsible 
for the costs in case the application does not succeed; 
whereas in a proceeding under section 186 the contri- 
butories are alreadv on the register and it is known how 
much they have paid and how much they have not paid 
and an elaborate investigation of the kind required 
under section 235 is therefore not called for. 


Co. 


Sulaiman, 

C,J. 


Merely because the section says “on the application 
of the liquidator” I do not construe it to mean that it 
creates a new right in the liquidator, creditor or 
contributory. Even if one were to say that such a 
right is created, the right would be confined to applying 
to the court and not to get the relief asked for. Indeed, 
the application can be made only in the interest of all 
persons concerned, namely the entire body of creditors 
and contributories and must be made in the interest 
and for the benefit of the entire company and persons 
interested in it. When the liquidator applies he cannot 
be applying in his own right and for his own interest. 
iWhen a creditor or contributory applies, he cannot hope 
to get an order in his own favour personally, or 
necessarily to get a share in the amount if realised. 
The object of the application is to make the person liable 
to refund, restore or pay the amount due from him, 
which would go into the common funds and would be 
available for distribution among the persons entitled, 
and it may well turn out that the person applying does 
not get any share out of the amount so realised. 

The restriction that the court should proceed only on 
an application of the persons named, in my opinion, 
implies that the court should not move in the matter 
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of itself. The application is merely for the purpose of 
inviting the attention of the court to the alleged wrong- 
ful act and to show that there is a prima facie case for 
inquiry. There is no absolute right in the persons 
named therein to enforce the liability of the person 
complained against or to recover anything for them- 
selves. The matter is purely discretionary. If the 
court has a discretion to examine into the conduct of 
the person complained against or not, it would follow 
that there cannot be any right created by the section in 
favour of the applicant to get the relief sought for. 
The application is in the nature of bringing the matter 
to the notice of the court and drawing its attention to 
the irregularities or misconduct. 

If sub-section (1) had stood by itself and we had not 
sub-section (3) added to this section, tEe result would 
have been similar to what was pointed out by their 
Lordships of the Privy Council in Hansraj Gupta's 
case (1) which was under section 186 of the Act. 
The only matter before the court being a proceeding 
arising out of an application, the articles of the Limita- 
tion Act which are applicable to suits would have been 
wholly inapplicable and could not have created any bar. 
'Similarly, in view of the course of decisions in India 
the applicability of article 181 would have been equally 
doubtful. It has been held that in view of the fact 
that all the preceding articles apply to applications made 
under the Code of Civil Procedure, article 181 also 
applies to other applications under the sarne Code, i.e. 
the application contemplated therein is ejusdem generis 
with the other applications which are specially specified. 
In this view of the matter even article 181 would not 
have applied, and, of course, none of the other special 
articles would have been applicable. The result would 
have been that there would perhaps be no limitation 
at all. Then the observation of their Lordships that 
the well established practice that the court should not 

(1) (1932) I.L.R., 54 AE., 1067. 
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exercise its discretion but readily take the course of 
leaving the applicant to seek his remedy independently, 
so as not to deprive the opposite party of some defence ®- 
or answer open to him in a suit, would have applied liquidatob, 
with full force. oi^k^ 

The legislature has, however, expressly added sub- 
section (3) which makes the Limitation Act applicable 
to an a,pplication under the section as if such application s-iOaiman, 
were a suit. The object obviously is to preserve the 
right of defence under the Limitation Act and also to 
make it clear that the articles of the Limitation Act 
which apply to applications are irrelevant. It seems 
to me that the addition of the sub-section emphasises 
the view that there is no fresh start for purposes of 
limitation, but that the Limitation Act continues to be 
applicable, the only difference being that the proceeding 
must be deemed to have been started as if a suit were 
filed and not a,s if a mere application had been present- 
ed. 

IsFo doubt the words “money due” occurring in section 
186 do not find place in section 235. But the effect of 
the add.Hion of sub-section (3) is to preserve the rules 
of limitakon, and more than counterbalances the 
omission. 

It has been contended on behalf of the liquidator by 
his learned counsel that this section gives a right to the 
liquidator to ajpp>y, and inasmuch as the application is 
to be treated as a smit the liquidator must of necessity 
he considered to be the plaintiff suing in his own right 
and not on behalf of the company, and that, therefore, 
the appropriate article o'f the Limitation Act which 
would be applicable would be one which would apply to 
the liquidator suing in his own personal right. But 
this contention cannot be accepted. 

The learned counsel for the liquidator has urged that 
sub-section (3) must mean ‘as if such application were 
a suit filed by the applicant in his cwn right/ Those 
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words are not in the section, and it is not appropriate 
interpolate them. The sub-section does not mean 
that the application must be in the form cf a plaint or 

Official . i i i i t • ; a n i 

Liquidator, that it should be registered as a plaint. All that it says 
OiLMms is that when an ordinary application contemplated by 
that sub-section is filed, the law of limitation applicable 
to it would be the same as if a suit were filed. It does 
SiHaman, Dot necessarily mean that such a suit should be filed by 
the applicant in his own personal right. 

I think section 235 must be read consistently with 
the other provisions in the same Act. Under section 
179 an ofiicial liquidator is empowered, with the sanction 
of the court, to institute or defend any suit or prosecution 
or other legal proceeding, civil or criminal, in the name 
and on behgtlf of the company. It is also obvious that 
as no property vests in the official liquidator, he has no 
personal right to move in the matter. His power to sue 
in the name and on behalf of the company is conferred 
upon him by section 179 of the Act. It, therefore, 
follows that whatever suit he files or whatever legal 
proceedings, civil or criminal, he takes, he must take 
it in the name and on behalf of the company. No 
doubt the liquidator, is an officer of the court, having 
been appointed by the court, and he is under the direc- 
tion and control of the court. But when a proceeding 
is started by him, that proceeding is not initiated 
in his personal capacity but in the name and 
on behalf of the company, and it must be deemed as 
if the proceeding is being continued not only in the 
interest of the company but actually by the company 
through its liquidator. 

The fact that the present liquidator can file an appli- 
cation against a past liquidator also shows that the 
application must be deemed to be in the interest of and 
on behalf of the company and not in his personal right 
or capacity. There is no right in a liquidator as 
against a previous liquidator who has retired. No 
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doubt under section 235 persons other than the liquida- 
tor, namely a creditor or a contributory, also can apply. 

But, in my opinion, similar considerations apply to 
these applicants as well. There is no right conferred liquibatoe, 
upon them to start a fresh proceeding in their own right oi:?iniis 
and to get any relief for themselves. They merely 
move the machinery of the court by filing an applica- 
tion. The purport of the application is to make SuLaiman, 
persons liable to repay money or restore property to the 
company, so that it may go into the common fund. It 
is obviously a representative application filed on behalf 
of a class of persons. If a creditor files it, it is 
certainly for the benefit and interest of all the creditors ; . 

and similarly if a contributory files it, it is obviously 
in the interest and for the benefit of the entire body of 
contributories. None of them seeks to enforce any 
personal remedy or obtain any exclusive benefit. 


It has been argued that as there is no independent 
right in a creditor, or for the matter of that even in a 
shareholder, to institute a regular suit independently of 
his right to apply under section 235, the section must 
create a new right and confer it upon these persons. 
But the same argument could be advanced in respect 
of the provisions of the corresponding section in the 
English Act. No case has been yet brought to our 
notice which has expressly laid down that even in ex- 
ceptional circumstances a shareholder cannot maintain 
a regular suit. Indeed, it is possible to conceive of 
cases where there is collusion among directors, and a 
shareholder may bring a suit against a person respons- 
ible against whom the directors are not proceeding. 
It is more difficult to conceive of cases filed by a creditor. 
But in the view which I take of this section, I am of 
opinion that no new right is created in either of these 
three classes of persons, and the application filed by 
any of them is filed to the court for the purpo<='e of 
drawing its attention to the matter complained against 

67 AD 
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and starting an inquiry in the course of the winding up 
proceedings. The person against whom a proceeding 
is started is entitled to set up a defence of limitation 
lSdXs and would he protected if he can satisfy the court that 
o JitaLs if a regular suit had been instituted against him by the 
person entitled to sue he would have had a good defence 
of limitation. He is fully protected in such a case., 
S'ldorinum, There would no longer he any option for the court to 
make or refuse to make an order against him. The 
application must be dismissed. The object of the sub- 
section is apparently to preserve the right of the person 
against whom an application is made, which would he 
open to him in a regular suit under the Indian Limita- 
tion Act. 

The learned counsel for the liquidator then argued 
that even if in one sense no new right be held to have 
been created by section 235, nevertheless the section 
necessarily gives a fresh start to the liquidator, creditor 
and contributory, because they have a right to file an 
application under this section and that right cannot be 
exercised till the liquidation proceedings have started. 
It seems to me that only wdien a new right is really 
created by this section, that there can be a new start for 
the purposes of limitation. But if no new right has 
been created at all, and only a summary procedure has 
been prescribed and a new forum has been created to 
which recourse may be had, then there is not necessarily 
a new start for purposes of limitation. If one were to 
concede that a new right is created, resulting in a new 
start for purposes of limitation, the result would be that 
every applicant may have a fresh and a different starting 
point. For instance, there may be thousands of con- 
tributories in a company and if under the articles of 

association the relation of principal and agent is created 

between all the shareholders on one side and the 
managing agents or directors on the other, the . agency 
would continue and only terminate with the liquidation 
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proceedings. A suit brought by a shareholder against 
a director or a managing agent may not in such a 
case be one filed under article 90 of the Limitation Act v. 
in which case the tinue would begin to run from the liqto>atok, 
date when the neglect or misconduct complained against oit'aniis 
became known to the plaintiff. If out of thousands of °°- 
contributories some come to know of' it on one day and 
others come to know of it on other days, the starting Stdaiman, 
point of limitation will vary according to the personality 
of the contributory vvho applies to the court. It seems 
to me that such a view" will lead to an impossible result. 

No doubt in certain special articles of the Limitation Act 
the status of the plaintiff” as distinct from his personality 
is an important factor. But ordinarily the rules of 
limitation are for the protection of the defendant and 
they vary according to the nature of the suit that is 
instituted and the relief sought against the defendant. 

Then again, if every contributory has a new right 
created in his favour under this ikct there wmuld be no 
bar to successive applications being filed times out of 
number against the same director by various contribu- 
tories. No doubt the court has a discretion to refuse 
such an application, but each contributory may come 
forward with the allegation that sbme evidence wdiich 
might have been forthcoming was not produced on the 
previous occasion, and the court may have to yield -and 
start a fresh inquiry resulting in an unnecessary 
harassment of the person complained against. Nor 
wnuld it be unlikely that when one liquidator has died, 
retired or resigned and another liquidator is appointed, 
he may start a fresh proceeding, although the previous 
liquidator had failed. It seems to me that the applica- 
tion contemplated in section 235 is one filed really on 
behalf of the company and not in the exercise of any 
hew right conferred upon the applicant. The responsi- 
bility for the payment of costs in case of failure would, 
of course, lie on the person who moved the court in the 
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first instance. But the mere fact that the section 
^Di^N^ requires that the court can proceed only on application 
■ v- so made does not necessarily imply that the application 
made is made in the exercise of the personal right of 
ouPm^ applicant. This section allows proceedings to be 
taken not only against a director, past or present, or 
manager, but also against officers of the company. If 
Suiaiman, the view advocated for by the learned counsel for the 
liquidator were accepted, a transaction which is many 
many years old may be reopened and people who have 
ceased to have any connection with the company may 
be brought in again and asked to explain their conduct 
and justify it after the lapse of a large number of years. 
No doubt in special cases the court has discretion to 
refuse to inquire into a stale claim. But if a court is 
determined to brush aside all considerations of limita- 
tion, there would be nothing to prevent it from calling 
upon such persons to vindicate their conduct in respect 
of matters which took place long long ago. Had the 
intenUon of the legislature been to give a power to the 
court, if it so decides, to reopen old questions, there 
would have been no necessity to add sub-section (3) in 
the section. It would have been quite sufficient to say 
that the court may, when it considers fit, investigate 
into the conduct of the persons complained against. 

It may be pointed out that if a new right were created 
in favour of a liquidator and if it Avere a personal right 
and the application made by the liquidator were in his 
own right and not on behalf of the company, then it 
would follow logically that a new liquidator recently 
appointed would have a fresh start for purposes of 
limitation and that successive liquidators would have 
successive starts, and if the court were determined to 
reopen an old question, it could ignore all rules of 
limitation and give a fresh start in favour of the com- 
pany by appointing a new liquidator. I do not imagine 
that such a result could ever have been contemplated by 
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the legislature. There is nothing in the section which 

compels me to depart from the view which has been w.Sf' 
taken of the corresponding section in the English case^ orMoiAi. 
and nothing which compels me to hol'd that in essence lbiotdatob. 
section 235 is different from section 186 and that, on-kiixs 
although there can be no fresh start for purposes of 
limitation for an application under section 186 , there is 
such a fresh start in the case of an application under SuUimcm, 


section 235. 

The position then being that the law of limitation 
remains unaffected by the starting of liquidation pro- 
ceedings, it follows that once limitation has begun to 
run against a person it would not cease to run merely 
because a liquidation order has been passed. The 
article of the Limitation Act which would have been 
applicable to a suit before the liquidation proceedings 
started would continue to be applicable and the defend- 
ant would be entitled to set up a plea of limitation based 
on that article. 

Some stress was laid by Walsh, J., on the imprac- 
ticability of this view, as in his opinion such a view would 
render section 235 almost a nullity. But there seems 
to be really no practical difficulties- If there is a cause 
of action against any one other than the board of 
directors, it is the duty of the latter to bring a suit 
within the prescribed time from the date of such cause 
of action. If such a director omits to sue, then the 
shareholders or creditors cannot claim to have an extend- 
ed period of limitation, unless the appropriate article 
entitles them to count from the date of knowledge or 
unless fraud concealing the knowledge extends the 
period. The same remarks apply to acts committed by 
past managing agents. In the case of the present 
managing agents it may well be said that their agency 
does not terminate till the liquidation proceedings are 
started. It is the duty of the liquidator as w'ell as the 
shareholders and creditors to act promptly and discover 
acts of misconduct and seek relief forthwith. If they 
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' allow the opportunity to pass away, they have them- 
selves to thank for it. Similarly, in the case of past 
ojtfiotai, directors it is the duty of the present directors to 
LiQ-criDATOB, proceed, inasmuch as they represent the company. In 
the case of the present directors, even if they be not 
considered to be trustees, they may Avell be agents of 
the shareholders and time may not begin to run against 
Sviaiman, them till this agency terminates or knowledge is brought 
home to liquidators and shareholders. I do not see that 
there is any particular hardship or impracticability in 
holding that the law of limitation has been left altoge- 
ther unaltered by the provisions of section 235. 

The question what should be the starting point for 
purposes of limitation would, of course, depend on the 
particular article which applies to the facts of that case. 
It cannot be laid down broadly that no other special 
article can ever apply and only article 120 would apply. 

Creditors and contributories existed before the com- 
pany came into liquidation. The liquidator is, of course, 
a person who comes into existence after the liquidation. 
If a suit could have been brought by the company 
against the opposite party, then the article of limitation, 
in my opinion, applicable to such a suit would continue 
to be applicable even if instead of filing a suit the liqui- 
dator files an application under section 235. If a 
^ different kind of suit could have been brought by a 

creditor or contributory — ^without in any way saying 
th*at it can be brought, then the particular article appli- 
cable would continue, in my opinion, to be applicable to 
the claim. No change is brought about in conse- 
quence of the winding up proceedings. It would follow 
that if the suit brought in a regular court was of such 
a nature as to make article 36 or article 90 or even 
article 115 or 116 applicable, then in the face of these 
special articles the residuary article 120 would not apply- 
But if in such a suit no special article is applicable, then 
one will have to fall back on article 120. Of course, the 
starting points of limitation under these articles would 


VOL. LV] 


ALLAHABAD SERIES 


935 


be different. In the case of article 36 tinae begins to 
run when the malfeasance, misfeasance or nonfeasance 
takes place. Under article 90 time begins to run when 
the neglect or misconduct becomes known to the plain- 
tiff; under articles 115 and 116, when the contract is 
broken or the breach in respect of which the suit is 
instituted occurs. Under article 120 limitation begins 
to run from the date when the right to sue accrues. 
In the view that I have taken of section 235 — that there 
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is no new right created in favour of the ■ applicant — , 
the right to sue does not accrue only when the liquida- 
tion proceedings start, but the right to sue would accrue 
when it would have accrued if a regular suit were 
instituted by the person entitled to institute such suit 
before the liquidation proceedings began. It is, there- 
fore, obvious that it does not necessarily follow that the 
right to sue cannot accrue under article 120 earlier than 
the date of the liquidation proceedings. 

In this connection I must point out that the learned 
counsel for the liquidator has laid great stress on the 
observation of their Lordships of the Privy Council in 
Hansraj Gupta’s case (1) at page 1076 that even if 
article 181 does apply to the application under section 
186, the period of limitation prescribed by that article 
is three years from the time when the right to apply 
accrued, which time would be not earlier than the date 
of the winding up order. That observation is obviously 
intended to mean that if there were a new right to apply 
under section 186, that right, of course, would not have 
accrued earlier than the date when the person applying 
could have made the application. It may also be pointed 
out that out of the articles in the Limitation Act 
applicable to applications there is none which can apply 
to an application under section 186 except article 181; 
whereas there are numerous articles prescribed for suits 
which may apply to a suit against directors, contribu- 
tories, managers, etc., contemplated by section 235, which 
are other than article 120. 

(1) (1932) I.L.E., Si All., 1067. 
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It, therefore, seems to me that although the recent 

case decided by their Lordships of the Privy Council 
OffMciAi, ^ under section 186 of the Act, the principles 
liqotdatok, laid down therein are of equal application to section 235, 
on^M^ and, therefore, in one sense it may be said that by 
implication the cases of this Court have been overruled. 
But even assuming that those cases have not by implica- 
StOaiman, tion been overruled, it seems to me that the principles 
laid down therein compel me to put a similar inter- 
pretation on section 235 as was put by their Lordships 
of the Privy Council on section 186. I must hold that 
this section does not create any foundation upon which 
a claim for payment of money can be based and that 
it creates no new rights and that the power of the 
court is discretionary and it may leave the applicant to 
seek his remedy by a regular suit, and it would readily 
take that course in case it is apparent tliat the procedure 
under that section if continued would deprive the 
opposite party of some defence or answer open to him 
in a regular suit. I must accordingly hold that there 
is no fresh start for purposes of limitation necessarily 
beginning from the date of the liquidation proceedings, 
but that the appropriate article applicable to a suit of 
the nature of the relief claimed in the application would 
continue to be applicable. 

I, therefore, think that in view of the light thrown 
on the proper interpretation to be put on the sections 
of the Companies Act by their Lordships of the Privy 
Council in the recent case, the view of this Court, so 
far as it laid down that there is a fresh start of limita- 
tion, is no longer good law. But the view of this Court 
in the cases cited above, for the reasons mentioned 
therein, that articles 36, 116 and 116 were not applic- 
able to the cases before the learned Judges was perfectly 
sound, and in those cases no other article but article 120 
was applicable. I, of course, do not mean to imply 
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that there cannot be other cases to which special articles 
may apply- I am glad to find that this view is in accord 
with the opinion expressed by the Bombay High Court 
in Govincl Narayan Kakade v. Rangnath Gopal (1). 
They have agreed with the Lahore High Court so far 
as not to give the applicants a fresh starting point, but 
have agreed with this Court as regards the applicability 
of article 120 in the cases of the type before them. 

The above is my answer to the question of limitation 
referred to us. 

Mukbr.ji, J. : — have the misfortune to differ from 
my learned colleagues. 

This is a reference to a Bull Bench, and it has arisen 
out of an appeal filed by the opposite party in a 
misfeasance application initiated against him by the 
official liquidator of the U. P. Oil Mills Company, Ltd., 
in liquidation. The learned Company Judge has 
allowed the application in part and an appeal has been 
filed by Mr. Shiam Lai Diwan. 

The point before the Full Bench is one of limitation. 
The plea of limitation was not urged in the court below 
and was not urged as one of the grounds of appeal in 
this Court. But in view of a certain recent decision of 
their liordships of the Privy Council to be noticed later 
on, a plea of limitation was taken, and the learned 
counsel for the appellant has been heard on that plea. 

In two cases decided in this Court it was held that 
the' misfeasance application under section 235 is 
governed by article 120 of the Limitation Act and the 
starting point of limitation is the appointment of the 
official liquidator. To both these decisions I happened 
to be a party- The earlier decision is In the matter of 
Union Bank, Allahabad, Ltd. (2) and the later decision 
is unreported and will be found in the case of Official 

(1) (1929) I.L.R., 51 Bam., 226. (2) (1925) I.L.R., 47 All., 669. 
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Liquidators, Jaun'imr Sugar Factory v. .Behari and 


Mukerji, J, 


1 have heard the learned counsel for the appellant at 
length and had the benefit of discussion on his part of 
the recent Privy Council judgment in Hansraj Gupta 
V. Official Liquidators of Dehra Dun etc. Company (2). 
Having regard to certain remarks to be noticed later on, 
contained in the judgment of the Privy Council, I shall 
have to modify my opinion to this extent that the start- 
ing point of limitation would be not the appointment of 
the liquidator but the date of the winding up order. I 
will give my reasons later on. Otherwise, I am afraid, 
I must fully, adhere to the opinion I expressed in those 
two cases- 

As in the latter case, which is unreported, I had had 
the advantage of hearing a very eminent counsel, who 
is now occupying a seat on the Bench of this Court, 
and as I wrote a longish judgment dealing with all the 
English cases and Indian cases cited before me, I do 
not propose to go over the same grounds again. What 
I propose to do is to append as a part of my this judg- 
ment an extract from the aforesaid judgment, as it is 
not reported. I will only consider the Privy Council 
case and such fresh and new arguments as have been 
adduced before us. 

I will start with the Privy Council decision. In the 
case, which may shortly be described as Hansraf 'Gupta' s 
case, the official liquidator for the company in liquida- 
tion claimed certain sums of money, which were un- 
doubtedly, on the findings of the Privy Council itself, 
due to the company from a contributory, by an applica- 
tion to the Company Judge under section 186 of the 
Indian Companies Act. The application was heard by 
two Judges including myself and it was allowed partially. 
The contributory' against whom the application had 


(1) Scepp. 947-60 infra. 


(2) (1932) I.L.B., 54 All., 1067.' 
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been made for moneys due to the company appealed to 

their Lordships of the Privy Council and their Lord- 

ships came to the conclusion that the interpretation .put 

by the Judges of this Court on section 186 was not right- Liquidatoe, 

Their Lordships of the Privy Council laid down on a on. Mabs 

construction of the vmrds “money due from him 

(contributory) to the company’’ that the words meant 

that the money was due to the company and could have Mukerji. j, 

been recovered by the company by an ordinary suit 

instituted in a court of ordinary jurisdiction. Their 

Lordships relied oh the interpretation put in England on 

the corresponding English statute, and especially on 

what is known as Stringer’s case (1). I am of opinion 

that this decision of the Privy Council does not in any 

way bear on the question which we have to decide. 

In Stringer’s case the main point for decision was 
whether an application for recovery of money could lie 
and whether, in a summary way, an order could be 
passed for recovery of the money. The learned Judge 
who heard the application in the first instance was of 
opinion that the remedy of the liquidator lay by a suit 
and not by an application. In appeal the question was 
whether an application was a proper remedy, and, in 
deciding that it was, the following remarks were made : 

“In those summary proceedings every objection is just 
as open to the person sought to be charged as it would 
have been if a bill had been filed.’’ 

Their Lordships pointed out that if a suit had been 
filed on behalf of and in the name of the company by the 
official liquidators against Hansraj Gupta, Hansraj 
Gupta would have had a defence by wmy of limitation, 
and, therefore, the Judges of the High Court were not 
right in holding that there was no question of limitation 
after the wnnding up order had been made, provided 
that the claim was not barred at the date of the ■winding 
up order. Beyond this, the decision of their Lordships’ 
judgment does not go. It is true that in dealing with 

(1) (1869) L.R., 4 Oh. App., 475. 
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! the section corresponding to section 186 of the Indian 

Companies Act, their Lordships said that three things 
ojtficiai. certain, on the decisions given in England, one 

liqotdatob, being that the section created onljr a special procedure, 
*oiL Mills and it was not a section which purported to create a 
foundation upon which to base a claim for payment. 
In other words, it created no new rights. It is argued 
Mv.urji,j. that similarly section 235 did not create any new rights. 

On the question how far any new rights were created 
by section 235 of the Indian Companies Act and what 
is the decision of the English courts on the question of 
new rigjits given on the English section, I wilt not add 
a single word, because I have dealt with the point at 
length in the judgment, an extract from which will be 
appended as a part of this judgment. I have tried to 
show that the w'ords “created no new rights” were 
used in connection with the particular facts of the cases, 
and the English cases never considered the language 
of -the section which corresponds to section 235 of the 
Indian Companies Act, in order to decide a question of 
limitation. 

All that the case of Hansraj Gupta (1) lays down is 
that where a defence is open to tlie defendant, the person 
against whom the liquidator is proceeding, if a suit had 
been instituted against him by the company, those 
defenc.es should be still open to him in an application to 
the court to recover money due to the company, by the 
official liquidator. A somewhat similar rule has been 
provided for by the legislature in section 235 of the 
Indian Act. By sub-section (3) the Indian Act lays 
down; “The Indian Limitation Act, 1908, shall apply 
to an application under this section as if such applica- 
tion were a suit.” Although there was no such 
provision under section 186 of the Indian Act, their 
Lordships by their decision laid down that the rule of 
limitation would still apply. Supposing, therefore, 
that the decision of their LorSships of the Privy Council 

(1) (1932) I.L.R., 54 All., 1067. 
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applies, all that can be said is that in the application 

ont of which this appeal has arisen the appellant Shiam 
Lai should not be deprived of his right to plead limita- 
tion. This is conceded on all hands. The only liqttoatob, 
question is, what would be the rule of limitation applic- oii. Muxs 
able? If this view be correct, the decision of their 
Lordships of the Privy Council does not make the point 
at all clear, for the simple reason that their Lordships Mukerji,j. 
were not dealing with the question of limitation applic- 
able to section 235, Indian Companies Act. 

If I have understood the learned counsel for the 
appellant clearly, he wants that we should Lead the 
following words at the end of sub-section (3), section 
235, namely “and it was a suit in the name and on 
behalf of the company.” Thus .the entire sub-section, 
according to the argument of the learned counsel for 
the appellant, should be read as follows ; “The Indian 
Limitation Act, 1908, shall apply to ah application 
under this section as if such apphcation were a suit and 
a suit in the name and on behalf of the company.” I 
will notice his arguments in detail and try to find out 
whether there can be any justification for such an 
addition. Ordinarily, I may point out, it is, against all 
canons of interpretation to read additional words in an 
enactment of the legislature. 

The argument of the learned counsel for the appellant 
is this. Section 235 is only a provision prescribing a 
procedure and is a procedure in addition to the remedy 
which is open to the applicant by way of suit. He 
argued that it was open to the liquidator to bring a suit 
and his remedy was not confined to an application under 
section 235. This may be the case with the liquidator, 
but what about the “creditor” and the “contributory”? 

Could a creditor, independently of section ^35, bring a 
suit in a court of ordinary jurisdiction against the present 
appellant, Shiam Lai, who is alleged to have been one 
of the partners of the firm of managing agents who, 
it is said, mismanaged the company and caused a loss 
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to it? Could, again, a single contributory bring a suit 

for the same relief? No authority has been produced 
,, before us to show that such suits could be maintained 

Liquid AT 03 ^, on bolialf of a creditor or a coaitnbiitory. It is clear, 
Oil Mills therefore, that section 235 gives special rights to a 
creditor and to a contributory, which would not exist 
but for this provision. 

’ jjT. • • 

■ ' ' Again, we have to read the provisions of a law in 
order to find out what the law means. Section 235 
begins with these words : “Where, in the course of 
winding up a company, it appears”. What has to 
appear is to appear in the course of winding up. A 
matter may have “appeared” to a man, who is a 
contributory in liquidation, before the winding up 
started, but he could not liave made an application before 
the Company Judge and he could not liave filed a suit 
in a court of ordinary jurisdiction. The condition 
precedent to the application of section 235 is that the 
matter which is to be adjudicated on has to appear in 
the course of winding up. Again, one of the persons 
who may be proceeded against by a misfeasance suit is. 
a liquidator. The argument of the learned counsel for 
the appellant has been that where a suit by the company 
would be barred against his client, an application by the 
liquidator under section 235 should be held to be barred. 
But where a subsequent liquidator wants to proceed 
against an earlier liquidator for misfeasance, can it be 
said that the company could have brought a suit for 
similar relief? There was no liquidator in existence 
when the company was in action, and therefore it is 
impossible to say that the liquidator proceeded against 
could plead that the suit would be barred if the suit on 
behalf of the company would have been barred. 

Further, there is a word of great importance in sub- 
section (3) which has been overlooked. It is the word 
“such”. The sub-section says that the Indian Limita- 
tion Act shall apply to an application under this section 
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as if such application were a suit. Now, “such applica- hi 

tion” can only mean an application by the “creditor”, 
or “contributory”, or “liquidator”. Therefore, the 
plaintiff for the purposes of this suit must be the ap- liquidator, 
plicant and not the company. There may be an on, Miiis 
application by the creditor; there may be an application 
by the contributory; there may be an application by the 
liquidator. In each case it is the creditor or the Muherji,j. 
contributory or the liquidator who is to figure as the 
plaintiff, and not the company. 

There is yet another answer to the arguments of the 
learned counsel for the appellant. He says that the 
application is to be deemed to be a suit by or on behalf 
of the company. As to the liquidator, it may be 
suggested that he is allowed to maintain an application 
or a suit in the name or on behalf of the company. 

This is stated in section 179, clause (a) of the Indian 
Companies Act. But what about the creditor? What 
about the contributory? Is a creditor entitled to 
maintain a suit in the name and on behalf of the 
company? Is a contributory entitled to maintain a suit 
in the name and on behalf of the company? At least 
I have not been able to find any warrant for such a 
proposition and none has been placed before us. The 
argument is that every one of these three is maintain- 
ing the application for the benefit of the company- This 
is undoubtedly true. But what was the necessity of 
mentioning the three individuals by name if it was 
going to be an application on behalf of the company? 

The persons vitally interested are allowed to come before 
the court and to seek its permission to maintain the 
application. The maintenance of the application may 
involve serious liability on the opposite party, and the 
legislature thought it fit to give the opposite party the 
benefit of the law of limitation. In England, as I have 
pointed out in my judgment in the unreported case, it 
was so late as in 1888 that trustees were allowed the 
benefit of the law of limitation. Erom 1623, when the 


i \ 


In 


■■ ii- W 




-ll 




|i!i' 


THE INDIAN LAW REPORTS 


[VOL. LV 


law of limitation was enacted in England, trustees, and 
among them are included the directors of the company, 
„ i’- were never allowed to plead limitation. Now in 
Liquidator, England trustees are in very favourable circumstances 
Oil MTT'r.c because by the Act of 1888 the period of limitation is 
six years and the limitation starts from the date of the 
commitment of breach of trust. The Indian law, 
Mvkerji,j. unfortunately for the directors and some others, so far 
as I can see, is different. When the Indian legislature 
borrowed broadly section 235 of the Indian Act from 
section 215 of the English Act of 1908, they took care 
to lay down that the Indian Limitation Act of 1908 
would apply. It is possible that the legislature did not 
care to see what would be the significance of the applica- 
tion of the Indian Limitation Act when it was giving 
the creditor, the contributory and the liquidator a right 
to make the application. In England it was not neces- 
sary to enact the rule as to applicability of the law of 
limitation, because the rule of limitation had already 
been enacted as an independent Act in 1888. But 
the English law as to limitation and the Indian law on 
the same subject are different and it is not open to the 
Judges to legislate, simply because there may be some 
hard cases. 

A good deal of the 'argument of the learned counsel 
for the appellant has been based on an alleged hardship 
on the persons proceeded against. It was argued that 
suppose the promoter left the company thirty years ago, 
yet it would be open to the liquidator to proceed against 
him within six years of his appointment. This may 
be so, if the result of the application of the Limitation 
Act of' 1908 be such. It may be a misfortune of the 
promoter, but that will not be any reason for our adding 
the words, “and in the name and on behalf of the 
company”, to sub-section (3) of section 235. The 
legislature believed that it had given relief to the persons 
to be proceeded against in a misfeasance case by saying 
that it would be open to him to plead limitation. If> 
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as the result of Judgments of the courts, it is found that 
the relief is not adequate, it would be open to the 
legislature to step in and to give further relief. 

I may point out that it is open to the court to refuse 
to proceed where the claim of the official liquidator or 
the creditor or the contributory is stale. In the instance 
given by Dr. Katju, namely where a promoter has left 
the company thirty years ago, the court will probably 
I’efuse to investigate into the actions of the promoter. 
When the company had been in solvent circumstances 
for twenty years and nobody thought it fit to proceed 
against the promoters, the court would be justified in 
refusing an investigation. Then, section 281 of the 
Indian Companies Act provides some relief in certain 
cases. However, we cannot interpret the statute law 
on grounds of mere harshness or hard cases. 

Then it was argued that if a contributory or a creditor 
or a liquidator, each comes forward with an application 
against, say, an ex-director, there may be different rules 
of limitation for different applicants, unless they are 
all treated as representing and applying on behalf of 
the company. I do not think that any such thing 
follows. In my own judgment in the unreported case 
I have shown why the several special articles of the 
Limitation Act do not apply and why article 1.20 has to 
be applied. Now I want to examine, article 120 being 
applicable, what would be the starting point of limita- 
tion and whether the starting point should necessarily 
be different in the case of different applicants, who accord- 
ing to my opinion, are to be treated as plaintiffs in suits, 
under sub-section (3) of section 235 of the Indian 
Companies Act. Under article 120 the starting point 
of limitation is the date “when the right to sue accrues”. 
Interpreting very similar words used in article 181 of 
the Limitation Act of 1908, which are “when the right 
to apply accrues”, their Lordships of the Privy Council 
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Hansraj Gupta’s case (1) remarked as follows : “But 
even if article 181 does apply to it, the period of limita- 
«• tion prescribed by that article is three years from the 
liqotdaiok, time when the right to apply accrued, which time would 
Orn'Miits he not earlier than the date of the winding up order, 
the 26th of March, 1926”. In the opinion of their 
Lordships the time when the right to apply accrued 
Muhe^i, j. could not be a date earlier than the date of the winding 
up order. 

After giving my best considerations to the arguments 
of the learned counsel for the parties, I have come to 
the opinion, and this is slightly different from the 
opinion I expressed in the earlier cases, that the date 
when the limitation starts is the date of the winding 
up order and not the date of the appointment of the 
liquidator. In the two earlier cases already mentioned. 
In the matter of Union Bank, Allahabad, Ltd. (2) and 
Offidal Liquidators, Jaunpur Sugar Factory v. Behari 
and Co- (3), no arguments were addressed to me and to 
my brother Judges as to whether the date of the winding 
up order was the crucial date or the date of the appoint- 
ment, of the liquidator. The point was not in those 
cases material either. Why I should think that the 
date should be the date of the winding up order is this. 
When a winding up order is made it is not necessary 
for the court to appoint an official liquidator. The court 
may or may not appoint one; see section 178, sub-section 
(2) of the Indian Companies Act- Wliere the court does 
not appoint an official liquidator, it would still be open 
to a contributory or to a creditor to come and make an 
application under section 235. In article 120 in the 
third column the words are ‘ ‘when the right to sue 
accrues”. This would not mean the right to sue as it 
accrues to the individual who is suing, but to him or 
to his predecessor in title or to any person generally who 
would be interested in instituting a suit. A right to 
sue within the meaning of section 235, sub-section (3) 

(1) p932) IX-R., 54 All., 1067. (2) (1925) I.L.R., 47 All., 669. 

(3) to pp. 947-60 m/m. 
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of the Indian Companies Act would accrue even if there 

were no liquidators, no creditors and no contributories. 

If this argument be correct, then the date when the „ 
right to sue accrues is definitely fixed for all possible liquidatob, 

■ applicants. The argument would thus fail that in the oii, MTi.T.q 

case of successive liquidators the date when the right to 

sue accrues would be different or the date when the right 

to sue accrues to a creditor or to a contributory may be Mukerji, J. 

different from the date when the right to sue accrues 

to a liquidator. 

I have already spoken at length and I do not wish to 
prolong my judgment. I am of opinion that the only 
article applicable to an application like the one out of 
which the appeal before us has arisen is article 120 of 
the Indian Limitation Act. 

See extract subjoined. 

[The following is the extract from the judgment 
delivered by Mukerji, J., in the unreported case, 
referred to above, namely Oficial Liquidators, 7aun- 
'pur Sugar Factory v. Behari and Co. (1).] 

“The plea of limitation was argued as a preliminary point 
and it has to be decided before the merits can be gone into. 

“The contention of Mr. Iqbal Ahmad, the learned counsel 
appearing for Nawab Muhammad Yusuf, is that article 36 of 
the Limitation Act applies to a claim like this and the starting 
point of limitation is the date when ‘the malfeasance, 
misfeasance or nonfeasance took place’. The learned counsel 
/further argues that if article 36 did not apply, article 115 or 
116 would app’y and, in either case, as more than six years 
have elapsed between the alleged misappropriation and mis- 
application etc. of the company’s money, the application is 
time barred. The contention for the official liquidator is that 
article 120 of the Limitation Act applies and that the starting 
point of the limitation being, under that article, “when the 
right to sue accrues’’, such right to sue could accrue to the 
liquidator only on the date of his appointment. It was further 
urged on behalf of the official liquidator that if this contention 
be hot right, article 90 would apply in so far as Behari and Co. 
were agents of the company and the starting pcint of limitation 
(1) Mis. Case No. 119 of 1924, decided on the 27th of June, 1930. 
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would be different dates according to the dates of the knowledge 
Shiam Lal of the liquidator. Por the respondent, Nawab Muhammad 
Biwan Ynsnt, it has been argued that the liquidator can recover only 
Official ^^at the company could recover, that section 235 of the Indian 
Companies Act ‘creates no new rights’ and that it only 
Oil Mills famishes a summary method of realising what might otherwise 
have been realised by means of a suit. 

“Before we proceed to examine the arguments of the learned 
MtikerjiJi counsel for the respondent, it will be desirable to examine the 
language of the Act. Por, it is the language of the Act and the 
language alone that should be our sure guide and it will not do 
to attempt to interpret the language employed by the legislature 
by running to see what anybody has said in respect of it. 

“Section 235 of the Indian Companies Act, so far as it is 
material for our purpose, runs as follows : [The section was 
here quoted.] 

“It will be noticed that in the particular cases mentioned in 
the section the liquidator, or creditor, or a contributory, has to 
make an application to the court for investigation into the 
conduct of certain persons connected with the company and the 
court may, after such investigation as may be called for, compel 
the persons into whose conduct the court has held an inquiry, 
to restore money or property misappropriated or to contribute 
such sum to the assets of the cornpany by of compensation 
as the court thinks just. It will be seen that the provision is 
that the money or property recovered is not to go to the pocket 
of any particular individual but is to go to augment the assets of 
the company. The court, naturally, has to be moved in the 
matter by" somebody, as, if on an investigation of the conduct 
of the person who is charged with misconduct it turns out that 
the charge was false, somebody should be responsible for an 
unnecessary investigation. Thus, the provision is that the 
court is to examine into the conduct on being moved by any 
one or more of three persons, namely the liquidator or a 
creditor or a contributory. On a plain reading of the section, 
therefore, it ought to be abundantly clear that although the 
legislature has directed that for the purpose of limitation the 
application of the liquidator or a creditor or a contributory is to 
be treated as a suit, the provision is an extraordinary one and 
perniits not only the liquidator, who is an officer of the court 
and whose duty primarily it is to recover the assets of the 
company and to distribute the same, but also authorises a 
creditor and a contributory to move the court. 
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“The argument on behalf of the respondent is that in its 
nature the application under section 235 is a suit and, therefore, Shiam Lal 
if a suit by the company to recover money or property be 
barred by time, an application by the liquidator or creditor or Officiai. 
contributory should also be deemed to be barred by time. ^^xj. 
There does not seam to be any warrant in the language of Oil^Mills 
the Act to suggest that the three persons mentioned can 
recover only where the company could recover and not other- 
wise. It goes without saying that a creditor or a contribu- Muhe^i% J 
tory is not a representative of the company. An application, 
therefore, by either of these cannot be called an application 
(or a suit) by a representative of the company. On an 
examination of the provisions of the Indian Com- 
panies Act it will be found to be abundantly clear that a 
liquidator is in no sense a representative of the company. 

Section 175 of the Act says as follows : ‘For the purpose of 
conducting the proceedings in winding up a company and 
performing such duties in reference thereto as the court may 
impose, the court may appoint a person or persons, to be 
called an official liquidator or official liquidators.’ If this 
rule of law defines the position of an official liquidator, it is 
impossible to say that he is a representative of the company. 

Primarily, an official liquidator is an officer of the court. The 
object of his appointment is the conduct of the proceedings 
in winding up and further doing such duties with reference to 
the winding up as the court may impose. Where does then 
the representative character of the liquidator for the company 
come in? The liquidator looks after the interest of the com- 
pany and he looks after the interest of the creditors of the 
company. Such a person can in no sense be called a repre- 
sentative of the company. If he might be called a representa- 
tive of the company, he might with equal truth be described 
as a representative of the creditors of the company. Where 
no liquidator is appointed, see section 178(2\ or during any 
vacancies of such appointment, all the property of the 
company shall be deemed to be in the custody of the court. 

It will be seen therefore that primarily it is the court in 
whose custody the property of a company under liquidation 
comes, and it is only by virtue of his being an officer of the 
court that the official liquidator is allowed to take into his 
custody all the property and effects, etc., of the company; 
section 178, clause (1). It will be noticed that there is a vast 
contrast between the position of an official liquidator and the 
position of a receiver in insolvency. In the receiver in 
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insolvency the property of the insolvent is vested ; section 28 
of the Provincial Insolvency Act, 1920. But there is no 
similar provision in the Indian Companies Act by which the 
pi'operty of a company in liquidation may be vested in the 
official liquidator. It would therefore be wrong to say that 
the official liquidator is a representative of the company. 

“No authority would be needed to support this view of 
the law, but it is interesting to find that as early as in 1870 
HatherTjEV, L. 0., speaking of the English Act from which 
o'lr Indian Act has been copied, naid as follows with respecE 
to the position of the official liquidator ; ‘The official liquida- 
tor, who, in that capacity, is bound to collect all the assets of 
the company and distribute them by the direction of the 
court among the creditors, is in a position in which he may 
assert rights as against the company, and assume a position 
against the members of the company which the company 
itself possibly might not be in a position to assert.’ See 
Waterhouse v. Jam'eson (1). It is true that at page 38 of 
the said report WESTBuny, L. J., quoted briefly a dictum of 
Catens, L. J., in In re Duckworth (2'', namely ‘The liquida- 
tor represents the creditors only because he represents the 
company, and through the company the rights of the creditors 
are to be enforced.’ But .this statement, with all respect, 
is a loose one and is not supported, if we take the language 
strictly, by the provisions of the Companies Act, either 
English or Indian. A creditor’s interest is vastly different 
from the interest of the debtor and indeed they are 
antagonistic. To say that the liquidator represents the 
creditors is to state only a partial truth. Again, to say that 
the official liquidator represents the company is only a partial 
truth. The fact of the matter is that from the very defini- 
tion of an official liquidator he is neither a representative of 
the company nor a representative of the creditors. He is 
merely an officer of the court appointed by it for the purpose 
of ‘effectually’ conducting the proceedings in winding up; 
section 175, Indian Companies Act. The official liquidator 
has, by the very definition, to perform such duties as the 
court may impose; and although he has been given some 
powers, he can exercise many important powers only with the 
sanction of the court and not otherwise; section 179, Indian 
Companies Act. If the official liquidator were a representa- 
tive of the company, surely he would not stand in need of 


(1) (1870) 2 H.L.SO., 29(32). 


(2) (1867) L.B., 2 Ch. App., 578; 
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the court’s sanction to institute suits on behalf of the company 
or to defend suits on behalf of the company. 

'‘Thus we find that none of the three persons who have 
been authorised by section 235 of the Indian Companies Act 
to move the court is a representative of the company. It 
would follow, therefore, without further reasoning, that if a 
suit by the company be time barred, it should not necessarily 
follow that a suit by the official liquidator or a creditor or a 
contributory should necessarily be time barred. 

“The rule of limitation is a rule of procedure, a branch of 
the adjective law, and does not either create or extinguish 
rights, except in the case of acquisition, of title to immovable 
property by prescription. Thus, where the recovery of a 
debt is barred by lapse of time, the right to the debt is nofc 
extinguished, and if the debtor, without being aware of the 
bar of time pays up, he cannot sue the creditor to refund the 
money to him on the ground that a claim for recovery of the 
debt had become time barred. Thus, the liability t6 pay 
the debt being there, in particular cases the legislature may 
think it fit to enact that what would be a bar to the company 
to recover a just debt would not be a bar to the liquidator or 
the creditor or to the contributory in what has been styled, 
for the sake of brevity, ‘misfeasance proceedings’. Lord 
Halsbury in his Laws of England, volume 19, page 37, 
article 50, says the same thing about the character of the 
rules of limitation and says that they should be interpreted 
liberally. 

“It is conceded that the Indian Companies Act has provided 
for recovery by the liquidator of calls which could not be 
■enforced by the company for lapse of time and that a liquidator 
may recover from contributories debts payable by them to 
the company, although if the company attempted to recover 
the same it would be successfully met with a plea of limita- 
tion; see sections 156 and 186 of the Indian Companies Act. 
Thus, it cannot be said that the Indian Companies Act did 
not contemplate making provisions for recovery of moneys 
which could not be recovered by the company if it made an 
attempt to do so. On a plain reading, therefore, of the 
language of section 235 the official liquidator’s contention 
would seem to be fully supported by it, namely that the 
application (or suit) by the official liquidator or creditor or 
contributory is entirely independent of consi derations which 
might affect a suit brought by the company itself. 
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_____ '‘This would dispose of the first two contentions of the 
Shiam Lal learned counsel for the respondent, namely that the liquidator 
Diwan ^ successor in title of the company and he can recoyer only 
Official what the company itself could recover. 

“The next contention of the learned counsel for the 
Oil Mills respondent is that section 235 ‘creates no new rights’. The 
words put into a pair of inverted commas have been quoted 
from several cases in which they have been used, and to 
Mukerji.j,, appreciate those words one must look into the cases them- 
selves in which they found expression. Three English cases 
in which these words occur have been laid before us and on 
an examination of these cases it will be found that none of 
these use the words in the sense in wdrich the learned counsel 
for the respondent would want them to be interpreted. The 
learned counsel for the respondent would read the words, 
‘section 235 creates no new rights’, in the sense that the 
.liquidator and others can enforce their claims under section 
j, 235 only as a representative of the company and not by virtue 

of their being official liquidators or creditors or contributories. 
As I have ’said, an examination of these cases will amply 
w ■ show that the words have been used in the English cases 
only in this sense and this sense alone that section 235 (English 
section 165 of the Act of 1862, and 215 of the Act of 1908^ 

, ; does not enable any of the applicants (official liquidator or 
creditor or contributory) to recover what could not be 
recovered under the general law. In other words, where 
there is an act which creates a liability in a director, or a 
promoter or a manager and others enumerated in section 2'35. 
under the general rule of law, there alone can the official 
liquidator or a creditor or a contributory recover. Eor 
example, where an act of a director is innocent and his act 
does not make him liable to make any compensation, that 
director does not become liable simply because section 235 
of the Companies Act enables a liquidator or a creditor or a 
contributory to make an application under that section. By 
way of illustration we may give this case. Suppose a director 
of a company has built a house for himself. The act of the 
director is entirely innocent and does not make him liable 
for any compensation to the company or to contribute to the 
assets of the oompany. A liquidator cannot apply under 
section 235 to the court for an investigation into the director’s 
conduct and to recover from him any compensation. The 
simple reason is that by the act mentioned above, the director 
incurred no liability and section 235 does not create a liability 



VOL. LV] 


ALLAHABAD SERIES 


953 



where one did not exist from before. 

were never meant to be 


new rights 


The words 'create no 
used in the sense in 
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which the learned counsel for the respondent wants to utilise 
them for his own purposes as described above. ^ Official 

Now we proceed to examine those three English cases in xi. P. 
which the words have been used. The first case in order of 
time is that of In re Canadian Land Reclaiming etc. Go . — 

Coventry and Dixon's case (1). In this case two gentlemen 
were appointed directors and although the number of quali- 
fication shares for a director was 100, neither of them 
subscribed for any shares. The directors acted throughout 
honestly and it was not proved that their acts led to any 
loss to the company. Jbssbl, M.E., who tried the case in 
the first instance, at page 668 found that the two directors 
were liable to contribute sGSOO each, being the value of one 
hundred shares, to the company, because in his opinion they 
were bound to have subscribed for shares of that value. On 
appeal the learned Master of the Eolls was reversed. James, 

L.J., observed at page 670 : Tt might be very right for the 
{legislature to declare that where there is a qualification 
prescribed for the office of director, every person acting as a 
director should be held to have taken the number of shares 
constituting his qualification, but the legislature has not done 
so.' Having said so, the appellate court proceeded to see 
whether any such liability was created by section 165 (English 
Act of 1862). Then James, L.J., remarked as follows: T 
am of opinion that that section does not create any new 
liability or any new right, but only provides a summary mode 
of enforcing rights which must otherwise have been enforced 
by the ordinary procedure of the courts.' These words, 
namdly ‘section 165 does not create any new liability or 
any new right’ must be read with the facts in connection 
with which they have been used and it would be fraught 
with the greatest danger to take the words out of the context 
and treat them as if they are of universal application, capable 
of being applied to any set of facts whatsoever. As we already 
stated, the learned Judges of the appellate court found that 
the fact that the directors had not subscribed to any shares 
did not entail on them any liability to pay for those share.® 
Baggallay, L. J., at page 672 said : ‘The circumstances under 
which these gentlemen accepted office as and acted as 
directors did not involve them in any contract whatever to 
take shares.’ Bbamwell, L.J., at page 673 said: ‘To my 
(1) {1880) 14 Ch. D., 660. 
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mind, the liquidator has failed to show any damage at all.’ 
ShiamLal This case, therefore, is no authority h3r the contention of 
Biwan ^YiQ learned counsel for the respondent. 
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“The next case is Cavendish Bentmek v. Thomas Fenn 
(1). This was a case in which, speaking briefly, one of the 
directors sold his interest in a property to the company. 
When the company went into liquidation, the liquidator 
sought to recover damages from the vendor for having sold 
the property without having disclosed that he was the owner 
thereof. On the facts it was found that it had not been 
proved that the defendant (Fenn) had not disclosed that he 
was the owner of the property and it was also not proved that 
the price paid was in any way unfair. It was held that the 
defendant was not liable. It was in connection with these 
facts that it was stated by Lord MACNAGHaBN at page 669 
that section 165 of the Companies Act of 1862 (English'' ‘gives 
no new rights, but only provides a summary and efficient 
remedy in respect of rights which apart from that section 
might have been vindicated eitlier at law or in equity.’ If 
we read in this very case the judgment of Lord Hersdhell 
at page 662, we shall at once see what was the point under 
consideration and what was held by the House of Lords. 
His Lordship stated : ‘In an action nominal damages may 
be recovered wherever a breach of duty is shown. But I 
certainly do not think that any such doctrine can be applied 
to the 165th section. The right which the 16.5th section 
gives is not given to the company, or the representative of 
the company with whom there is a contract, or as towards 
whom there is a duty or as regards whom there is a breach 
of duty; but the right under the 165th section is given to any 
liquidator or any creditor or contributory of the company. 
Now there is no duty or breach of duty to the company in 
respect of which a creditor or contributory can maintain an 
action, but he has a right to this extent that if owing to a 
misfeasance or breach of duty the funds of the company in 
which he is interested have been diminished, those funds 
shall again be made good and the assets of the company shall 
be recouped the loss which they have sustained.’ Then his 
Lordship remarked : ‘Under the 165th section such an 
application could only succeed where it could be shown that 
the breach of duty had resulted in loss to the funds and assets 
of the company.’ 


(1) (1887) 12 App. Gas., 652. 
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“Throughout the judgments of the four Lords Justices who 
took part in the case no suggestion has been made that a Shiam Lal 
liquidator or creditor or contribiitoi-y cannot recover if a suit ^Diwan 
by the company happens to be barred by time. This case Official 
also, therefore, does not support the contention of the 
respondent. On the other hand the remarks of Lord Oil Mills 
Herschell at page 662 establish that a claim under section 
■165 (English Act of 1862) is diiferent from a- claim by the 
company . Muherji, J. 

“The last case on the point quoted to us is the case of In 
re City Equitable Fire Insurance Co. (1). The learned 
counsel for the respondent quoted the following words from 
page 507 in support of his argument : ‘I desire to say, 
though this is not the first time that it has been said, that 
that section (215 of the English Act of 1908) deals only with 
procedure and does not give any new rights.’ As in the 
other two cases already discussed, if the sentence relied on is 
taken without regard to the facts of the case in connection 
w'th which the words have beep spoken, any use whatsoever 
might be made of them. Pollock, M.E., who used those 
words was considering whether one Mr. Lepine was acting 
honestly or was acting fraudulently. His Lordship says at 
page 506 : ‘No such chart was available to Mr. Lepine, and 
we have to take the books singly which were -before him and 
the books, be it remembered, of the City Equitable Company 
only. It is not right to treat the evidence which is now 
before us and its significance as being plain in the years i919, 

1920 and 1921 to Mr. Lepine.’ In the result, his Lordship 
exonerated Mr. Lepine from liability, on the ground of his 
acting honestly. By the words quoted his Lordship meant 
what has been said in the earlier cases (which are quoted by 
his Lordship), that where there was no liability apart from 
section 215 of the English Act, no liability existed if that 
section were applied. 

“Thus We have seen that the three cases quoted on behalf 
of the learned counsel for the respondent do not support his 
contention. 

“The next contention of Mr. Iqbal Ahmad, the learned 
counsel for the respondent, was that the English cases do not 
support the view of this Court taken in the case of In the 
matter of Union Bank^ Allahabad, Ltd. (2) — a view which Is 
supported by the counsel for the official liquidator — , that fche 
(1) [1925] 1 Oh., 407. (2) (1925) LL.R., 47 All., 669. 
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" limitation runs from the appointment of the liquidator. The 
Shiam Lax point of limitation has not been discussed in any of the 
iw^ English cases cited before us by Mr. Iqhal Ahmad, But* 
Oitficial he produces two cases and wants to support his argument by 
way of inference from them. The earlier case is Leed^ 
Oix^Mixxa Estate Buildmg and Investment Co. v. Shepherd (1). In 
this case the company under liquidation made no profits, but 
the directors in every year from 1870 declared dividends at 5 • 
Muherji, J. per cent, and upwards. The case was against the directors 
and the auditor, one Mr. Locking. The claim was decreed 
against the directors who were held to have acted with an 
amount of care which had fallen short of the standard of care 
which they ought to have applied to the affairs of the com- 
pany. As regards the auditor, he was allowed to plead the 
Statute of Limitation, 1888, and the claim was decreed against 
him in respect of two years only, viz. 1878 to 1880. It was 
argued by Mr. Iqhal Ahmad that it w^aB never pleaded on 
behalf of the oflicial liquidator Ijefore the English court that 
limitation began to run from tlie date of the appointment 
of the liquidator and that as the liquidation had been ordered 
in 1885 the claim for the earlier year also was within time. 
We will discuss the question of limitation in England after- 
having stated the facth of the second case relied on by the 
learned counsel for the respondent. This case is In re Lands 
Allotment Co. (2). In this case there was a company by the 
name of Land Allotment Co., which was not allowed by its 
articles to invest its money in the shares of other companies. 
Under certain circumstances, however, and in good faith, the 
directors accepted the shares of another company in lieu of a 
debt owing to their own company. When the Land Allot- 
ment Co. went into liquidation, compensation was claimed 
from the directors who had allowed the investment. The 
directors pleaded the Statute of Limitations of 1888. It will 
be remembered that under that statute a trustee who is not 
acting fraudulently is allowed to plead limitation. It was 
held in this case that the directors were ‘trustees’ within 
the meaning of the Statute of Limitations ^nd they would be 
protected by the rule of limitation if their act was not 
fraudulent. It was found that their act was not fraudulent 
and therefore they were found not to be liable for the invest- 
ment, In respect, however, of another matter one of the 
directors, Mr. Brock, was held liable for a certain sum of 
money. It was argued that if limitation began to run only 
(1) (1887) 36 Ch.D., 787. (2) [1894] 1 Ch., 616. 
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the appoinU^n. of the 'f 

nn auestion of limitation m the case, ihis _ Diwan 

u, to oomider the Bngliah law ot Umitation. e mam ^ 

o, Ltoitatton “ L^LC'of waj passed, “rr" 

SSL »Tnot oBo^ed to pitod KmiMion “ 

he notaced io passing ‘“t„7r MaTStr: 

irJ LLwa 

of Limitation, Parliament had to promde tor a starting pom. 

ct limitation. It laid down b, olan« (W <> .rSTmanne 
ih BSr to such action or other proceeding m the lihe manne. 
and to L te eitent as if the claim had been against to 

in an action’ ot debt for money had ''“‘''L Act Por 

a startino- point of limitation was provided by the Act. ho 

rtto tor money had and received sfarto 

statnte, the period of limitation is “ SSotoL 

rhoBdt is the date of receiving the money, it has accorain^ y 
Teen Md in England that%he date from which limitation 
betiins to run against a trustee is the date of the breach of th 
lutt clmitted by the trustee. The cases are su— d 
in 'tihe text-books on the subject, and at pa^^e 
sLnd eSon of Darby and Bosangnefs •Statutes of L.mto 
tion’ the result is put down as laying down & 

point to be the date of the breach of the trust, where a breacii 

of the trust occurred, and in the case “J^g^^en 

from the date of the negligence and not from the datejhen 

the loss occurred to the cestm que trust- “ 

Laws of England, volume 19 at Page 162, in a^icle 333 ^ 
state of the law is mentioned to be the same. In t 
of the law, the period from which limitation is to start bem 
fixed it mattered little who the plaintiff was ; the permd o 
hmitkon remained the same, as also the starting point of 

limitation. 

“We cannot apply the English law of limitation to cases in 
India which possesses a complete Act of her own. ^ 

“It has been laid down in Quinn v. Leathern (E that a case 
is an authority only for what it actually 

authority for the proposition which may seem to follow fro 
SfSSon. OnLVertion of hmtoiou. thetore, he mo 
cases iust qntted above are no authorities, inasmuci as tnc 
SL ptoB. to del with the pent of limitation. H the t«.m. 

(1) [1901] A.C., 495 (506). 
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of limitation had been discussed, we would liave known on what 
ground the decision went. It is, therefore, not permissible to 
draw an inference only from the fact tliai; the argument was 
not pressed that the startling point of limitation was the 
appointment of the liquidator. 

‘‘Before w’-e leave this point, we may mention a case decided 
by their Lordships of the Privy Council. This case is Banodip 
Singh v. Parmeshtoar Prasad (1). In this case the father made 
an alienation in 1893 and the fourth plaintiff, being the young- 
est son of the alienor, was not born at the date of the alienation. 
It was held by their Lordships of the Privy Council that article 
126 of the Limitation Act was the article that applied to the 
case, being meant to be applied to a suit ‘by a Hindu governed 
by the law of Mitakshara to set aside his father’s alienation of 
ancestral property.’ According to the third column of article 
126, the time from which tlie period begins to run is ‘when 
ihe alienee takes possession of the property*. This date was 
taken to be the date of the aliena.tion and tlieir Lordships of 
the Privy Council said at page 169 : ‘The fourth plaintiff’s 
subsequent birth on the 30th of November, 1909, did not create 
a fresh cause of action or a new starting point from which 
limitation shonld be reckoned.’ Thus the date for the start- 
ing of the period of limitation being fixed and unalterable, 
although the fourth son had a right to sue for setting aside the 
father’s alienation he had no remedy, as it was already barred 
to him on the expiry of 12 years of the start; and this was 
the case, although the plaintiff did not come into existence till 
seven years after alienation. 

“Mr. Iqhal Ahmad relied on some Indian cases also and they 
are two cases decided by the Lahore High Court. One is Bank 
of Mu-tan, Ltd. v. Hukam. Chand (2) and the other is Bhim 
Singh v. Official Liquidator, Uniim Bank of India (3). The 
learned Judges of the Lahore High Court in deciding these 
cases relied on the English cases already discussed by me, 
in which the remark occurs that section 165 of 18n2 
or 215 of 1908 did not create any new rights Wo 
have tried to show how dangerous it is to rely on a remark 
taken apart from the facts which led to it. Their Lordships 
of the Lahore High Court also relied on an Indian case, 
Kumarpuram v. Pestonjee (4). There Jentcins, C.J., quoted 
the expression that the misfeasance section (to call it , shortly) 

(1) (1924) 47 All., 166. (2) (1922) 71 Indian Cases, 899. 

(3) (1926) I.L.II., 8 Lah., 167. (4) (1903) 6 Bom. L.R., 633. 
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did not give new rights but simply provided a summary mode 
of enforcing rights which must otherwise have been enforced 
by a suit. The quotation read in connection with the facts of the 
cases in which it w^as made is unexceptionable and so it was in 
the Bombay case. Jenkins, C.J., quoted the expression only to 
see whether the application before him disclosed a case for 
investigation or not. In the result, .the appellant before the 
court was held to be not liable and the claim against him was 
dismissed. 

‘'Having disposed of the authorities relied on on behalf of 
the respondent, let us see what is the article of the Indian 
Limitation Act which -we can apply. 

“In order to see the suitable article out of the 183* articles 
provided by the Indian Act we have to see which is .the most 
applicable. Before sub-section (3) of section 235 of the Indian 
Companies Act, 1913, was enacted, on the use of the word 
‘application’ in the first sub-section it appears to have been 
held in Connell v. Himalaya Bank (1) 'that no rule- of limita- 
tion applied. On the other hand, in Ramasami v. Streeramulu 
(2) it was held that the application was one which fell under 
the heading of ‘applications’ in schedule I of the Indian Limi- 
tation Act and not under the heading of ‘suit’. This was a 
Letters Patent appeal and the learned single Judge had dis- 
missed the application on the ground that it was barred by 
article 36 of the Indian Limitation iVct. It was pointed out that 
it was an ‘application’ that was before 'the court and not a suit. 
It was probably owing to these decisions that the legislature 
declared that although what the liquidator, creditor and contri- 
butory produced before the court was in the shape of an 
application, it was to be treated as a suit and not as an 
application. In our opinion the third sub-section of section 
235 has no significance beyond this. Before leaving this 
point, we may point out that in the Allahabad case just quoted, 
viz. Connell v. Himalaya Bank (1), it was held that to the 
special proceeding provided by section 214 of the Companies 
Act of 1882 article 36 of the Indian Limitation Act was not 
applicable. 

“Now, coming to consider what is the most suitable article for 
what may be described as 'the ‘liquidator’s suit’, article 36 of 
schedule I of the Limitation Acfc cannot possibly have any 
application to such a suit. The reason is tha.t the liquidator 
was not in existence at the date of the alleged misfeasance or 
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(1) (1895) I.L.E,., 18 An., 12. (2) (1896) 19 Mad., 149. 
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malfeasance. Furtlier, it would seem that the directors and 
the managing agents were acting under contracts and their acts 
which are being complained of are in the nature of breach of 
trust and not in the nature of torts independent of contract. 

“Article 90 of the Limitation Act, which was applied in 
Lahore in Daulat Ram v. Bharat National Bank (1) and 
which was explained away in the later case of Bhmi Singh v. 
Official Liquidator, Union Bank of India (2), does not apply. 
The hijuidator does not stand in the relation of a principal 
towards either the directors or the managing agents. 

“Articles 115 or 116 do not apply because, from the ifery 
nature of the case, the remedy is being sought not on account 
of the breach of any particular contract as those articles con- 
templUite. We may note here that if article 115 were applic- 
able at all, article 116 would have applied inasmuch as the 
■'articles of association’ is a registered document. There being 
no particular article whicli is applicable to the facts 
of the present case, the residuary article 120 is applic- 
able. ‘To suits for which no period of limitation is provided 
elsewhere in this schedule’, the period of limitation is six 
years and the time from which the period begins to run 
is, ‘when the right to sue accrues’. The right to sue can 
accrue only when three things are simultaneously in existence, 
namely, the act which gives rise to the right of suit, the pre- 
sence of a plaintiff and the presence of a defendant. All the 
three matters come together when the official liquidator is 
brought into existence. In our opinion, therefore, article 120 
applies to this case, as was held in In the matter of Union 
Bank, Allahabad, Ltd. i^).” 

•King, J. : — I agree to the conclusions arrived at by 
the Hon’ble Chief Justice substantially for the same 
i-easons and have nothing to add. 

By THE Court. — Our answer to the question referred 
to us is that the winding up order does not give a fresh 
start either to a liquidator, contributory or creditor 
for the purposes of limitation and that the relevant 
article of the Limitation Act, which would be appro- 
priate according to the relief sought, would be applicable 
as if it were a suit brought for seeking the same relief 
on behalf of the company. 

(1) (1923) I.L.R., 6 Lah., 27. (2) (1926) I.L.R., 8 Lah., 167. 

(3) (1925) I.L.R., 47 AU., 669. 


VOL. LV] 


ALLAHABAD SERIES 


961 


Before Sir Shah Muhammad Sulmman, Chief Justice, 

Justice Sir Lai Gopal Mukerji and Mr. Justice King 

EMPEEOR V. BANS GOPAL* 

Ordinance— Prosecution started under Ordinance— Expiry of " 

Ordinance before conclusion of trial — Whether prosecution- 
can he continued after the expiry — Emergency Powers Ordi- 
nance ill of 1932), section 21— Special Powers Ordinance 
(X of 1932), section 17 — General Clauses Act (X of 1897), 
sections 6, BO— Applicability to temporary Acts or Ordi- 
nances which expire automatically after a time Criminal 
Law .Amendment Act {XXIII of 1932), section 20 Crimi- 
nal Procedure Code, sections 435, 439 — Examining in revi- 
sion, before conclusion of trial , -whether the charge has been 
made out by the evidence. 

In March, 1932, a prosecution was started against the 
accused, and the Magistrate framed two charges, one under 
section 17 of the Special Powers Ordinance (No. X of 1932) 
read with section 21 of the Emergency Powers Ordinance (No. 
n of 1932)'and section 80(2) of the Special Powers Ordinance, 
and the other under section 17 (2) of the Criminal Law Amend- 
ment Act, 1908. Upon the framing of the charges the accused 
went up in revision, first to the Sessions Judge and then to 
the High Court, and obtained a stay of proceedings pending 
decision of 'the revision. By the time the revision came up for 
final hearing, both the Ordinances had expired. 

Held, by the Full Bench, .that the prosecution under the first 
charge could not continue after the expiry of the Ordinances 
and must be quashed. 

An offence committed against an Ordinance or a temporary 
Act must be prosecuted and punished before the Ordinance or 
the temporary Act expires; and as soon as the Ordinance or 
temporary Act expires any proceedings which are being taken 
against a person will ipso facto terminate, unless any specific 
provisions are enacted for the continuance of such proceedings. g 

Se<tion 6, read with section 30, of the General Clauses .4c;t y 

of 1S97 provides for the continuance of proceedings in cases 
where an Act or an Ordinance is repealed by a subsequent Act 
or Ordinance: it has no application where a temporary Act or 
Ordinance has automatically expired. 


♦Criminal Revision No. 709 of 1932, tr m an order of Ganga Prasad Verma, 
Sessions Judge of Eatehpur, dated the 2Xst of September, 1932. 

69 AD 
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Section 20 of the Criminal Law Amendment Act, 1932 has 
EM.PBKOE made express provision for tlie continuance of .trials in respect 
Bans Gopal offences under certain specified sections only of the Special 
Powers Ordinance (No. X of 1932); section 17 or section 80(2) 
of that Ordinance is not included amongst the sections so speci- 
fied. The legislature must be deemed to have intended that 
trials for offences under those sections of the Ordinance which 
are not specified in section 20 of the Criminal Law Amendment 
Act of 1932 should not be continued. 

Held, also, with regard to the second charge, that at the 
stage at which the trial had reached, i.e. when only the 
evidence for the prosecution had been recorded and the charge 
framed, it would be very undesirable and inappropriate for the 
High Court to examine the evidence and decide whether the 
offence charged had been made out or not. 

Mr. S. N. Seth, for the applicant. 

The Assistant Government Advocate (Dr. M. Wali- 
ullah), for the Crown. 

SuL.^iMAN, 0. J. : — This revision has been referred 
to a Full Bench by a Division Bench because it was 
considered that it involved an important question of 
law requiring an authoritative pronouncement. 

It appears that after the promulgation of Ordinance 
No. 11 of 1932, called the Emergency Powers Ordinance, 
1932, by the Governor-General, the same was extended 
to the Enited Provinces, and the Local Government 
extended its provisions to the districts of these provinces, 
including Fatehpur, on the 9th of January, 1932, and the 
power under section 4 of the Ordinance was delegated 
by the Local Government to the District Magistrate of 
Fatehpur some time before the 12th of January, 1932. 

On the 12th of January, 1932, the District Magistrate 
of Fatehpur issued a notice, called an order, to the 
applicant, Babu Bans Gopal, under section 4 of the 
Lnited Provinces Emergency Powers Ordinance No. II 
of 1932, prohibiting him from making any speech or 
instigating in any way non-payment of rents or attend- 
ing any meeting and procession, and directing him to 
abstain from all acts conducive to lead to any kind of 
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disturbance or breach of public peace in Fatelipur _ 

district, and not to go outside the confines of the 
municipality without previous permission. This notice bansGopai. 
or order was served on the applicant on the 13th January, 

1932. 

On this very date, namely the 12th January, 1932, 
the Criminal Law Amendment Act, 1908, was extended 
to the United Provinces. This was folloiwed by an order 
of the Local Government dated the 15th January, 1932, 
declaring the District Congress Committee of Patehpur, 
among other bodies, to be an unlawful association within 
the meaning of the Criminal Law Amendment Act, 

1908. 

One Madan Mohan was arrested at a public meeting, 
which was being held at Bindki in the district of Pateh- 
pur on the 21st January, 1932, and a document. Ex. 

D, is said to have been recovered from his person. 

This purported to bear the signature of the accused Bans 
Gopal and was addressed to a person named Sheo 
Shankar but bore no date. In consequence of the 
discovery of this document the accused, Babu Bans 
Gopal, was arrested and ultimately prosecuted. The 
case before the Magistrate came up about March, 1932, 
and was going on when Ordinance No. IT of 1932 expired 
on the 3rd of July, 1932. Before the expiry of this 
Ordinance, Ordinance No. X of 1932 came into force on 
the 30th June, 1932. 

After recording the evidence for the prosecution the 
Magistrate framed two charges against the accused, — 
one under section 17 of Ordinance X of 1932 read with 
section 21 of Ordinance II of 1932 and section 80(2) of 
Ordinance X of 1932, charging him that in spite of 
having been ordered to abstain from all acts conducive 
to lead to any kind of disturbance or breach of public 
peace, he committed such an act by sending the letter, 

Ex. D, in w^hich he encouraged disobedience of orders 
of lawful authority, etc. The second charge is that the 
accused assisted in the management of an unlawful 
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association, namely the “District Congress Committee 
empebob of Patehpur’’, and encouraged disobedience of orders of 
Bans Gopal lawful authority, etc., by writing the letter Ex. D and 
committed an offence under section 17, sub-section (2) 
of the Criminal Law Amendment Act, 1908. 

Sidmnim; accused was called upon to enter upon his defence 

after the framing of the charge, but before leading any 
evidence in defence he went up in revision to the Ses- 
sions Judge who declined to interfere. He then came 
up to this Court and applied for a stay of the criminal 
proceedings. The revision was admitted and the 
proceedings were stayed and have remained stayed for 
all this time. 

Two main points are urged in this revision before 
us. The first is that no charge could be framed under 
Ordinance No. IT of 1932 after the said Ordinance had 
expired, and the second is that there is no legal evidence 
on the record to show that the District Congress Com- 
mittee of Eatehpur existed Oin the material dates and that 
• • accordingly no charge could be framed. There wa§ 

another point taken that section 80 (2) (c) of Ordinance 
No. X of 1932 was ultra vires of the Governor-General 
of India inasmuch as in effect it extended the period of 
six months during which the previous Ordinance could 
have remained in force, but this ground has not been 
pressed before us. 

In my opinion there is considerable force in the first 
contention. According to the English law, as a general 
rule, unless there is some special provision to the 
contrary, after a temporary Act has expired no proceed- 
ings can be taken upon it and it ceases to have any 
further effect. It would follow that an offence com- 
mitted against a temporary Act must be prosecuted and 
punished before the Act expires, and as soon as the Act 
expires any proceedings which are being taken against 
- a person will ipso facto terminate (see Craies on Statute 
Law, 3rd edition, page 342). A distinction also seems 
to have been drawn between an Act which is repealed 




YOL. LV] ALLAHABAD SERIES 965 

and a temporary Act which expires, but this difficulty 
was removed to a considerable extent by the passing of 
the Interpretation Act of 1889. In England there is 
also the Acts of Parliament Expiration Act, 1808, which 
to some extent meets the difficulty caused by an offence 
being committed between the expiration of a previous 
Act and the coming into force of the new Act, which 
professedly continues the operation of the first Act. 

Similar to the provision of section 38 of the English 
Interpretation Act we have section 6 of the General 
Glauses Act, 1897, under which when an Act repeals 
any previous enactment the repeal does not revive any- 
thing not in force or existing at the time of the repeal; 
or affect the previous operation of any enactment so 
repealed or anything duly done or suffered thereunder; 
or affect any right, privilege, obligation or liability 
acquired, accrued or incurred under any enactment so 
repealed; or affect any penalty, forfeiture or punishment 
incurred in respect of any offence committed against any 
enactment so repealed; or affect any investigation, legal 
proceeding or remedy in respect of any such right, 
privilege, obligation, liability, penalty, forfeiture or 
punishment as aforesaid; and any such investigation, 
legal proceeding or remedy may be instituted, continued 
or enforced, and any such penalty, forfeiture or punish- 
ment may be imposed as if the repealing Act or 
Eegulation had not been passed. Section 30 of the 
General Clauses Act, as subsequently amended, now 
makes the Act applicable not only to the Acts of the 
Governor-General, but also to the Ordinances made and 
promulgated by the Governor-General under the Govern- 
ment of India Act. Thus the General Clauses Act 
would certainly be applicable to the two Ordinances in 
question, but section 6 is applicable to a case where a 
previous Ordinance has been “repealed” by a subsequent 
Ordinance or by a subsequent Act and would not neces- 
sarily apply to a case where a temporary Ordinance 
automatically expires after the period during which it 
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■ is in operation is over. It follows that although section 
emoteor 3 q makes the Act applicable to the Ordinances, section 
Bans gopal 6 lias no application to such temporary Ordinances- 
Section 6 lays down that a penalty already incurred is 
Suiaiman, ii^ot to be affectfed by the subsequent Act and that the 
penalty may be imposed as if no repealing Act had been 
passed. Obviously this section has no reference to the 
order of a competent court which has already enforced 
a temporary Ordinance which is subsequently repealed- 
Once a person has been convicted and sentenced it is 
altogether immaterial whether an Act on which the 
order of the court was based expires or is subsequently 
repealed. The continuance of the punishment is not in 
consequence of the operation Oif section 6 any longer, but 
is by virtue of the order of a competent court though 
it was based on the Act before it was repealed. 

The learned Assistant Government Advocate has relied 
on the case of Jogendra Chandra Ray v. Superintendent, 
Dim Burn Special Jail (1) in which a Bench of the 
Calcutta High Court, at page 747, thought that although 
the provisions of section 6 of the General Clauses Act 
do not apply in terms to the case of a temporary statute 
the term of which has expired, it may reasonably be 
contended that they merely give statutory expression to 
a rule of construction which was already in existence and 
which applied with equal force to statutes that had been 
expressly repealed and to temporary statutes the terms 
of which had expired. In that case the question was 
whether an accused person, who was undergoing a 
sentence of imprisonment in consequence of his convic- 
tion under an Ordinance which had subsequently expired,, 
should be let off. It seems that the point was not 
argued before the Bench that the continuance of the- 
sentence was a result of the order of the court and not 
of the applicability of section 6 of the General Clauses 
Act. 


MB 


(1) (1933) T.L.R., 60 Cal., 742. 
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When an offence is committed under a temporary _______ 

Ordinance, which is subsequently repealed before the 
accused has been committed, there is obviously consider- bansGopai 
able difficulty in convicting him even if a subsequent 
Ordinance incorporates that very offence, provided there suiaiman, 
is no provision therein for the continuance of previous 
proceedings. He cannot be convicted under the relevant 
section of the old Ordinance because at the time the court 
is to pass its order that Ordinance has ceased to exist. 

He cannot be convicted under the corresponding section 
of the new Ordinance because no offence was committed 
while this Ordinance has been in force. It is to avoid 
such an anomaly that there is a practice to have a clause 
in the new Ordinance Avhich would ensure the conti- 
nuance of proceedings already taken under the previous 
Ordinance. It is notevwthy that in section 80(2) (c) 
of Ordinance No. X of 1932 express provision was made 
that the new Ordinance shall operate to confer a power 
to continue a trial or proceeding under any provision of 
any of the Ordinances, specified in sub-section (1), 
which was pending at the time of the expiry of the said ' 
Ordinances, as if such trial or proceeding were a trial or 
proceeding begun under the corresponding section of the 
new Ordinance. This provision was quite general and 
would have kept alive all legal proceedings and trials 
started under any of the sections of the former Ordinance. 

But when this latter Ordinance was about to expire the 
Governor-General did not issue a fresh Ordinance 
embodying any provision similar to section 80(2) (c). 

In place of it the Criminal Law Amendment Act No. 

XXIII of 1932 was passed which contained a somewhat 
similar provision in its section 20, but that provision 
was very much restricted in its scope and*it laid down 
that any person accused of the commission of an offence 
punishable under certain specified sections of Chapter 
TI of the Special Powers Ordinance of 1932 (No. X) 
may, notwithstanding the expiry of the said Ordinance, 
be tried and punished as if such offence were punishable 
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under or by reason of the corresponding enactment of 

.Empekob .g 

Bans gopal reference to any of the other sections of the Sneciat 
Powers Ordinance. ^ 

The first charge is in respect of an offence committed 
under section 17 of Ordinance No. X of 1932 read with 
section 21 of Ordinance II of 1932 and section 80(2) (c) 
of Ordinance X of 1932, which are not sections in 
chapter VI referred to in section 20 of the Criminal Law 
Amendment Act. It is, therefore, clear that although 
the legislature has specifically provided that trials under 
the specified sections should be continued, the Act is 
silent as regards trials under any of the other sections. 

The legislature must be presumed to be aware that 
section 6 of the General Clauses Act was inapplicable to 
Ordinances which expire automatically, and so trials 
under those Ordinances would not have been protected 
by section G. It was thought fit to provide that trials 




under certain specified sections should be continued and 
completed in spite of the fact tliat the Special Powers 
Ordinance has expired. The necessary implication is 
that the ordinary rule, which makes it impossible to 
convict a person under a section of an Ordinance or a 
temporary Act which has expired, prevails as regards 
sections not specified in section 20 of the Criminal Law 
Amendment Act. It necessarily follows that it is impos- 
sible now to proceed with the trial of the accused so far 
as charges framed under such sections of the Ordinance 


of 1932 are concerned. 

■* _ # 

As regards the second point urged in revision it is 
contended that there is really no legal evidence on the 
record to show that the District Congress Committee in, 
fact exists.* No affidavit has been filed before us, and 
it is highly inappropriate at this stage to examine the 
evidence and decide whether there is any legal evidence 
at all. 


The learned advocate for the accused has urged that 
inasmuch as after the declaration that the District 
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Congress Committee of Fatehpur ■was an illegal body 

there is no presumption that the accused, or for the 
matter of' that, any other member of that body continued gopai, 
to be a inember, it must be presumed that the District 
Congress Committee has ceased to exist, and, without siaaiman, 
positive proof that it is continuing, no prosecution can 
go on. It is unnecessary to decide this point in this 
case, but I wish to guard myself against being under- 
stood to hold that in the absence of such positive proof 
there is presumption that a body which has been declared 
by G-overnment to be illegal has in fact ceased to exist. 

I would, therefore, allow this revision in part and quash 
the criminal proceedings so far as the first charge is 
concerned, but not interfere with regard to the second 
charge. 

Muker-h, J. ; — The facts of the case have been stated 
at length by the learned Chief Justice and it is not 
necessary for me to state them again. Briefly, the 
applicant before us was charged before a Magistrate at 
Fatehpur under two heads- The first charge against 
him was that having written a letter, bearing no date, 
between 16th January, 1932, and 26th January, 1932, 
at Fatehpur, he disobeyed a certain direction given to him 
by an order dated the 12th January, 1932, by the District 
Magistrate of Fatehpur. It* is said that by writing that 
letter the applicant contravened the law as laid down 
in section 21 of Ordinance II of 1932 and section 17 of 
Ordinance X of 1932. 

The second charge against the applicant was that by 
writing the aforesaid letter he committed an offence 
under 'section 17 (2) of the Indian Criminal Law Amend- 
ment Act, XrV of 1908. 

The Magistrate has not yet decided the case, but as 
soon as the charge was framed the applicant went before 
the Sessions Judge with an application to revise the 
proceedings. The learned Sessions Judge having 
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- refused to interfere, tlie applicant came up before this 

Empeboe Court and the matter has ultimately come before a Full 
Bans gopal Bench, having regard to the importance of the question 
raised. 

Mukerji, j. The first and the most important point for decision is 
whether the prosecution should now continue, having 
regard to the fact that both the Ordinances II and X 
of 1932 have expired. The contention for the applicant 
is that the trial is now impossible, having regard to the 
present state of the law. 

Section 6 of the General Clauses Act of 1897 does 
not apply to Ordinances which have expired by lapse of 
time. Section 6 read with section 30 of the General 
Clauses Act applies to Acts and Ordinances which have 
. been repealed. That is not the case here. No 
Ordinance has been repealed, tbe Ordinances mentioned 
have expired by lapse of time. Thus by virtue of section 
6 of the General Clauses Act the trial cannot be 
continned. 

Act XXIII. of 1932, which received the assent of the 
Governor-General on 19th December, 1932, has taken 
to some extent the place of the expired Ordinances. 
This contains a provision that in respect of certain 
ollences specified in section 20, notwithstanding the 
expiry of the Ordinance X of 1932 (which permitted 
the trial of offences committed under earlier Ordinances 
after their expiry), trial may be continued and the 
accused person may be punished. But this section 
20 makes no mention of an offence under section 21 of 
Ordinance No. II of 1932 or section 17 of Ordinance 
No. X of 1932. It follows that the legislature never 
meant that trials for offences committed under the 
provisions of law other than those mentioned in section 
• 20 of Act XXIII of 1932 should be continued. 

In this view the trial on charge No. 1 of the appli- 
cant should not be continued. 
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On the second charge we have been told that there is 

no evidence oh the record sufficient for a conviction of e^pebob 
the applicant. Although this Court has very great bahsGopae 
powders in respect of criminal trials, it has never been 
deemed desirable that the High Court should sift evi- uvkerji, j. 
deuce and arrive at a conclusion one way or the other 
as to whether an offence has been committed or not, 
where the Magistrate has not yet pronounced his 
opinion on the facts and no appeal has been heard by 
the Sessions Judge. On this ground I would decline 
to interfere with the trial of the applicant on charge 
No. 2. i would not express any opinion as to the 
correctness or otherwise of a Bombay case. Emperor 
V. Shripad Ramchandra Jog (1), cited by the learned 
counsel for the applicant. It may lay down a good 
law, it may lay down a bad law, it may be applicable 
to the facts of the case or it may not be applicable, — 
the question not arising before us I have not considered 
the situation. 

I entirely agree with the order pro’|)Osed to be passed 
by the learned Chief Justice. 

King, J. : — I also agree. The first charge against 
the applicant is in respect of an offence under section 
21 of Ordinance No. II of 1932, read with section 17 
of Ordinance X of 1932. As both these Ordinances 
have now expired, the question is whether the trial can 
proceed on the basis of this charge. Section 6 of the 
General Clauses Act, 1897, does not apply because the 
Ordinances in question have not been repealed but have 
expired automatically. Section 20 of the Criminal 
Law Amendment Act of 1932 has made express provi- 
sion for the continuance of trials in respect of offences 
under certain specified sections of Ordinance No. X of 
1932, but section 17 of that Ordinance is not included 
amongst the sections specified. In my opinion this is 
conclusive, as showing the intention of the legislature 

(1) (1930) I.L.R., 55 Bom., 484. 
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tliat trials for offences under certain sections of Ordi- 

empehor nance X of 1932 sliould be continued notwithstanding 
bansGopal the expiration of that Ordinance, but that trials for 
offences under other sections of that Ordinance, which 
King,j. are not specified, should not be continued. The maxim 
of interpretation, “Ex'pressio unius est exclusio alterius” 
is clearly applicable. We must take it that the legislature 
intended tliat the trial of offences under section 17 of 
Ordinance X should not be continued. 

As regards the second charge I think it is unneces- 
sary, and indeed improper, to express any opinion at 
the present stage. It remains to be seen whether the 
accused can be proved to have assisted in the ro.anage- 
ment of an unlawful association, and I express no 
opinion on that point. 

By THE Court : — This revision is allowed in part 
and the prosecution under the first charge is quashed 
without interfering with the trial under the second 
charge. 
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APPELLATE CIVIL 

Before Sir Shah Muhammad Sulaiman, Chief Justice, 
and Justice Sir Lai Copal Milker ji 

EAM SINGH (Plaintiff) v . DEO NAKAIN and others 

(Defendants)* 

Pre-emption-^ Joint Hindu famdy — Sale by adult members-^ 
Whether a minor member entitled to pre-empt — Consent — 
Estoppel — Questioning validity of the sale in pre-emption 
suit. 

^ On a sale of joint family property by the adult rnembers of a 
joint Hindu family a minor member of the family brought a 
suit to pre-empt the sale. Held, that the suit did* not lie; the 
principle of estoppel applied to the suit, inasmuch as a person 
m the position of a vendor could not pre-empt his own sale. 

*vSecond Appeal NTo. 697 of 19*10, frim a of Kup Kfshen A<?ha, Addi- 

txopal Subordinate Juds© of Allahabad, dated the 24th of Januar^r, 1930, 
confirming a decree of Hardeo Singh, Munsif of East Allahabad, dated the 
29th of April, 1929. 
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In a joinA Hindu family the karta can and does act in the 

interest of the entire family, and in such a case the fact that no Ram Singh 
consent could be given by the minor himself is immaterial. deoNaeain 
' In a suit for pre-emption the validity of the sale cannot be 

challenged; it has to be taken as a valid and good sale, because ' 
the suit for pre-emption is a suit for substitution only; and if 
the sale is valid and binding on 'the minor member, he cannot 
claim to pre-empt it, his position being that of a vendor. 

Mr. Amhika Prasad, for the appellant. 

Messrs. Ram Nama Prasad and Kanhaiya Lai, for 
the respondents. ■ 

SuLAiMAN, C.J., and Mdherji, J. : — This is a pre- 
emption appeal and the pre-emptor, who is the -appel- 
lant before us, is a minor. The pedigree given in the 
. ■ written statement of the vendee, the defendant No. 1, 1 

is accepted by the learned counsel for the appellant. It 
I shows that the elder brother of the appellant Ram Singh 

and the own paternal uncles of Ram Singh, namely Jang 
I Bahadur 'Singh, Jagdeo Singh and Udant Singh, toge- 

i ther with Bisheshar Singh, a distantly related col- 

lateral, sold the property in suit to the respondent, Deo 
Narain. Ram Singh claims pre-emption, and his suit 
failed because it was held that as a member of the joint, 

Hindu family he had no right to maintain the suit. 

In this Court it has been contended that Ram Singh, 
being a minor, is entitled to pre-empt, and, in the 
alternative, he is at least entitled to pre-empt the share 
of Bisheshar Singh. 

On the question whether Ram Singh as a minor 
member of the family is entitled to pre-empt it has been 
urged that no consent could be given on behalf of Ram 
Singh by the members of his family. We are not 
prepared to accept this argument as sound. In a joint 
Hindu family the karta can always act and does always 
act in the interest of the entire family. In this parti- 
cular case it has been found as a fact that Ram Singh 
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1933 is joint with his elder brother and his uncles. llara 
RamSinoh Singh had challenged the validity of the transaction as 
DEoNhiAiN a sale but had to give up the contention, and we 
presume, because he found that the sale was a good one. 
ir the sale was binding on Earn Singh, certainly it 
cannot be said that Earn Singh is entitled to pre-empt 
the property although he cannot challenge the validity 
of the sale. In a suit for pre-emption the validity of 
the sale cannot be challenged. It has to be taken as a 
valid and good sale, because the suit for pre-emption 
is a suit for substitution only. Earn Singh has to 
accept all the risk, if any, which Deo Narain tool: in 
making a purchase, with Earn Singh as a minor member 
of the family. We are of opinion that the principle of 
estoppel as enunciated in the case of Mohammad Najaf 
V. Badri Narain Prasad (1) holds good. 

"■ The next point is that Bisheshar Singh’s share may 
be pre-empted by Earn Singh, it being an admitted 
fact on the part of Deo Narain, the vendee, that 
Bisheshar Singh was separate from the other vendors. 
The plea could have some force but for the fact that 
we have not got sufficient material on the record to 
enable us to give the plaintiff the relief he now asks for. 
He never claimed this right to claim Bisheshar Singh’s 
share alone either in the court of first instance or in the 
court of appeal. The result is that we do not know what 
is the share of Bisheshar Singh and what is the pro- 
portionate price which the vendee is to get for the 
share sold by Bisheshar Singh. In the circumstances 
we cannot allow a new point to be taken. 

The result is that the appeal fails and is hereby dis- 
missed with costs. 

(1) [1929] A. L. J., 899. 
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Before Sir Shah Muhammad Sulaiman, Chief Justice, \ 

and Justice Sir Lai Gopal Mukerji 

SHEO BALAK CHAUDHUEI and another (Defendants) ^933 ;; 

V, EAM SAEAN CHAUDHUEI and another (Plaintiffs)'^ 

Agra Pre-emption Act (Local Act XI of 1922), section 21 — 

Plaintiff with a higher right associating a co-plaintiff having 
an inferior right — Forfeiture of the superior right and rele- ^ 

gation to the inferior right — Subsequent withdrawal of the ■ 

co-plaintiff does not restore the superior right — ''Class '' — 

Agra Pre-emption Act (Local Act XI of 1922), section 12, i 

sub-sections (1) and (3). 

Upon a sale made in favour of strangers to the mahal, a suit 
for pre-emption was brought by three persons; the first two 
plaintiffs, who had not only a right of pre-emption as co-sharers 
in the mahal but had also a superior right of pre-emption as 
being related to the vendor within four degrees and descended | 

from a common ancestor, had associated with themselves in the I 

suit the third plaintiff who had only the inferior right of pre- I 

emption as a co-sharer. During the pendency of the suit the -j 

vendees acquired a share in the mahal, which put them on 
the same footing as co-sharers with the plaintiffs; and accord- 
ing to the law at that time the right of pre-emption based on 
co-sharership could no longer be enforced. Thereupon, the 
third plaintiff withdrew from the suit and the first two plain- | 

tiffs amended the plaint so as to base their claim on the 
superior right derived from their relationship with the vendor. 

Held, that the suit" must fail; according to section 21 of the 
Agra Pre-emption Act, where a pre-emptor possessing a 
superior right sues jointly with a pre-emptor possessing an 
inferior right, he shall have no higher right than the person 
with whom he sues. Accordingly the superior right, based on 
relationship, possessed by the first two plaintiffs was altogether 
lost by their associating the third plaintiff in the suit and it 
could not revive by the subsequent withdrawal of the third 
plaintiff from the suit. 

The principle underlying section 21 is that if a person pos- 
sessing a superior right is not prepared to pre-empt the sale on 
payment of the whole price but finds it necessary to join with 
him a person who has an inferior right, so that they may share 

*S 0 '*oni ApDeal Ho. lOSS of 1930, from a decree of Mohammad Ziaul 
Hasan, Se'^ond Additional District liidore of G- '»rakhpnr, dated the 10th of April, 

1930, reversing a decree of Zillur Hahmaiv Munsxf of Gorakhpur, dated the 
8th of April, 1929. 
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1933 in the pre-emption money to be deposited, he by his conduct 
Sheo Baiak" gives up his superior right and lowers himself to .the status of 
CHAtTDHURi the person whom he joins. Pliiving done so, his superior right 
Ram Saban is akogether lost, and the mere fact that at some subsequent 
Chatohubi stage the person joined is prepared to withdraw would not 
suffice for restoring to the former his superior right. 

The word' “class” referred to in section 21 does not neces- 
sarily m.ean one of the five classes mentioned in sub-section (1) 
of section 12, but must also include relations who have a pre- 
ferential claim under sub-section (3) of section 12. 

Mr. Gadadhar -Prasad, for the appellants. 

Messrs. Shiva Prasad Sinha and Mansur Alam, for 
the respondents. 

SuLAiMAN, .C- J-> 3,nd Mukerji, J. ; — This is a 
defendants’ appeal arising out of a suit for pre- 
emption. On the 29th of August, 1927, a sale deed 
was executed by one Jaisri in favour of Sheo Balak 
and Ram Sundar. On the 1st of September, 1928, a 
suit for pre-emption was brought by the plaintiffs 
respondents on the ground that they were co-sharers in 
the mahal, whereas the vendees were perfect strangers. 
Atjhat stage there was no necessity for them to allege 
that there was any preferential right in the first two 
plaintiffs on account of relationship. During the 
pendency of the suit, namely on the 11th of September, 
1928, the vendees obtained some share in the mahal 
under an exchange, which put them on the same footing 
as co-sharers with the plaintiffs. On this, Hari 
Shankar plaintiff No. 3 applied to withdraw from the 
suit, and the other plaintiffs applied for the amrndnjent 
of the plaint so as to base their claim on their preferen- 
tial right, as they alleged themselves to be ■ descended 
from the common ancestor of the vendor and were within 
four degrees of him. The plaint was amended and 
Hari Shankar also withdrew from the suit. The first 
court decided the case on the 8th of April, 1929, dis- 
missino- the claim. The lower appellate court decreed 
the claim of the plaintiffs on the 10th of April, 1930. 
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In the meantime the Amending Act (Act IX of 1929) 
had come into force on the 27th of January, 1930, 
when the assent of the Governor-General was received. 

The lower appellate court has come to the conclusion 
that the withdrawal of Hari Shankar did not in any 
way affect the rights of the other plaintiffs and that by 
joining Hari Shankar in the suit they had, under 
section 21 of the Agra Pre-emption Act, reduced their 
old status and could not be regarded as more than mere 
co-sharers with the vendor. But the learned Judge 
has gone on to hold that the result of the amendment 
of section 20 is that the defendants cannot claim to 
have acquired an interest sufficient to defeat the plain- 
tiffs’ claim. 

Before the amendment it was held by a Full Bench 
of this Court in Ram Saran Das v. Bhagwat Prasad 
(1), that although section 20 was applicable only to 
transfers and' acquisitions before the institution of the 
suit, section 19 was applicable to acquisitions made 
during the pendency of the suit, and that accordingly 
if a vendee acquired the status of a co-sharer equal to 
that of the plaintiff after the institution of the suit and 
before the decree came to be passed, he could success- 
fully defeat the plaintiff’s claim. In the present case 
the defendants on the 11th of September, 1928, became 
co-sharers and were on the same footing as Hari 
Shankar, and inasmuch as the other plaintiffs had 
joined him in the suit, they were entitled to defeat the 
claim of all the plaintiffs. This right acquired by the 
Vendees was a substantive right and extinguished the 
preferential right as against them. 

It is, however, urged that section 21 cannot apply 
to a case where one plaintiff, although belonging to the 
same class as the other plaintiffs, has an inferior right, 
because he is not a relation within four degrees from 
the common ancestor. We think that section 21 is 

% (1) (1928) I.T,-R.. 61 All.. 411. 

70 AD 


1933 


Sheo Balak 
CeCaudhuhi 

V. 

Ram Sahan- 
Cbcatjdhuei 


978 


THE INDIAN LAW EEPORTS 


[vOL. LV 






I li 




intended to lay down (as is also suggested by the 

^TOHoaf Kiargaial note appended tliereto) that where a pre- 
«. emptor possessing a superior right sues jointly with a 

itAM SaRiA^ST , • p * • ^ 

CHAtTDHxjRi pre-emptor possessing an interior right, he shall have 
no liigher right than the person with whom he sues. 
The word “class” referred to in this section does not 
necessarily mean one of the five classes mentioned in 
section 12, sub-section (1), but must also include rela- 
tions who have a preferential claim under section 12, 
sub-section (3). The principle underlying this section 
is that if a person possessing a superior right is not 
prepared to pre-empt the sale on payment of the whole 
price but finds it necessary to join with him a person 
who has an inferior right, so that they may share in the 
pre-emption money to be deposited, he by his conduct 
gives up his superior right and lowers himself to the 
status of the person whom he joins. Having done so, 
his superior right is altogether lost, and the mere fact 
that at some subsequent stage the person joined is pre- 
pared to withdraw would not suffice for restoring to 
the former his superior right. Even before the amend- 
ment it used to be held that a defect of this kind cannot 
he cured by a subsequent amendment of the plaint. 

Hari Shankar, although a member of the plain- 
tiffs’ family, was not within four degrees of the 
common ancestor of the vendor, whereas the other two 
plaintifis were. At the time when the suit was 
brought the vendees "were strangers, and all the three 
plaintiffs being co-sharers had a preferential right as 
against the vendees. But the right based on -relation- 
ship could not he enforced, because Hari Shankar did 
not possess any such right. It was on account of the 
fact that Hari Shankar could not claim such a right 
that the vendees presumably obtained a deed of 
exchange so as to put them.selves on the same footing 
as the plaintiffs. The mere fact that Hari Shankar 
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subsequently withdrew would not help the other plain- 

tiffs so as to enable them to claim now a preferential 
right based on their near relationship with the vendor. v. 

^ 1 1 A 1 • SaBAN 

We are, therefore, of opinion that the effect of obtain- chatohubi 
ing the exchange in September, 1928, was to put the 
defendants on the same footing as the three plaintiffs 
on that date, and a subsequent withdrawal of Hari 
Shankar or the passing of the Amending Act would 
not improve the position of the plaintiffs. 

In the result, we allow the appeal and setting aside 
the decree of the lower appellate court dismiss the 
plaintiffs’ claim for pre-emption. As the exchanges 
were obtained during the pendency of the suit, we 
direct that the plaintiffs should have their costs of the 
first court from the defendants vendees, but that they 
must pay the costs of the defendants vendees in the 
other two courts. 


REVISIONAL CRIMINAL 

Before Mr. Justice Kendall 
EMPEEOE V. EHAIEATP 

Criminal Procedure Code, section 162 — Statement of abducted 
girl, who had been taken to another town, recorded bij the 
police of that town — Admissibility of such statement at the 
trial which was held where the abduction took place— State- 
ment made in the course of an “investiqation” — Criminal 
Procedure Code, sections 4(1), 156 (1) and 181 — Jurisdiction. 

A girl was abducted from her husband’s house in the 
Moradabad district, and a report was made at police station 
Amroha in that district. About four months later she was 
seen in the company of one of the accused in Delhi, in sus- 
picious circumstances; and a constable took them to a police 
station in Delhi and the sub-inspector recorded the statement 
of the girl. At the trial, which took place in -the Moradabad 
district, this statement was adduced in evidence by the prose- 
cution. 

*OriTimal R3vis5on N"). .^17 of 1913, fr'>man ordor of Rtip Kishen Agha, 
Sessions Judge of Moradabad, dated the 11th of April, 1933. 
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Heldy tlia.t the stcitenieiit Wiis iiuuliiiiBsible in evidence under 

section 162 of the Crinunal Procedure Code. It was a state- 
Khaieai’i made to a police officer in the course of an investigation; 

for, according to tlie definition of '‘inve&tigation” in section 
4(D of the Criminal Procedure Code it includes the collecting 
of evidence by a police oflicer. It cannot be said that the 
police officer at Delhi could not have been “inves-tigatin g” in 
the present case as he had no jurisdiction to do so; for, he had 
such jurisdiction under section 156(1) of the Code, inasmuch as 
by section 181(4) the offence could be inquired into or tried by 
a court at Delhi where the abducted person had been conveyed 
or detained. 

Mr. Shambhu Nath Seth, for the applicant. 

The Assistant Government Advocate (Dr. If. Wali- 
ullah), for the Crown. 

Kendall, J. : — The applicant Khairati has been 
convicted by the .Assista,nt Sessions Judge of Morad- 
abad of an offence under section 366 of the Indian 
Penal Code and sentenced to tliree years’ rigorous 
imprisonment. The conviction and sentence have 
been upheld by the learned Sessions Judge. The 
. present application is made on the ground that both 
courts have convicted the present applicant, who was 
put on his trial with several others, on the strength of 
a statement made by Mst. Naziran to the sub-inspector 
of the police station in Delhi, whereas it is argued that 
the statement was inadmissible under section 162 of 
the Code of Criminal Procedure. No objection 
appears to have been taken to the admission of the 
statement in the trial court. It was proferred in evi- 
dence by the prosecution and it was also used on behalf 
of the defence in order to shake the testimony of the 
witness by showing that there were discrepancies 
between her statement made in court and the statement 
made to the police. 

It appears that the case for the prosecution was that 
the girl Afas taken away from her husband’s place in 
the Moradabad District and that some Tour months 
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later she was seen with Jahana (one of the persons con- 
victed in this case) in Delhi in circumstances that ejepeeob 
aroused the suspicion of a constable, who took both of KsAisAra 
them to the thana and made a report. After receiving 
the report of the constable the sub-inspector recorded 
the statement of the girl. It was this statement that 
was afterwards produced in court to corroborate the 
testimony of the girl. 

The question of admissibility of the statement was 
raised in the lower appellate court, but the learned 
Judge, after discussing the matter at some length, 
came to the conclusion that as the statement was made 
to a police officer at Delhi, who “had no business to 
investigate an offence, of the commission of which a 
report had been made long before at Amroha and which 
was therefore liable to be investigated by the police 
there”, section 162 of the Code of Criminal Procedure 
would not exclude it from evidence. Section 162 
provides : “Ko statement m.ade b^j- anv person to a 
police officer in the course of an investigation under 
this chapter shall ... be used for any purpose (save 
as hereinafter provided) at any inquiry or trial in 
respect of any offence under investigation at the time 
when such statement was made.” An “investigation” 
has been defined in section 4(1) of the Code of Criminal 
Procedure as including “all proceedings under this Code 
for the collection of evidence conducted by a police 
officer or by any person (other than a Magistrate) who 
is authorised by a Magistrate in this behalf.” It can 
hardly be denied that in recording the statement of the 
girl and the statement of the constable the sub-inspector 
was proceeding to collect evidence, but the Sessions 
Judge has remarked that he cannot have been investi- 
gating in the present case because he had no 
jurisdiction to do so. It has been pointed out, hoY^- 
ever, .that under section 156(1) of the Code of Criminal 
Procedure “an officer in charge of a police station 
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. investigate any cognizable case which 
Emperor g, court liaving jurisdiction over the local area within 
KHAmAxi the limits of such station would have power to inquire 
into or try under the provisions of chapter XV relating 
VO the place of inquiry or trial” ; and turning to chapter 
XV we find in clause (4) of section 181 : “The offence 
of kidnapping or abduction may be inquired into or 
tried by a court within the local limits of whose juris- 
diction the person kidnapped or abducted was kid- 
napped or abducted or was conveyed or concealed or 
detained.” The court at Delhi could, therefore, have 
inquired into or tried the case, and the sub-inspector 
in charge of the police station at Delhi could have 
investigated the case, and consequently it is not correct 
to say that he had no jurisdiction to investigate the case 
or that his proceedings cannot have been an investiga- 
tion because he had no jurisdiction. 

I am therefore decidedly of opinion that this state- 
ment was not admissible in evidence. The next argu- 
ment of Mr. S. N. Seth is that the trial court has made 
it clear that if the statement of the girl in court had not 
been corroborated by her statement made to the police., 
the applicant, at any rate, could not have been con- 
victed. The trial court after reviewing the evidence 
for the prosecution remarked: “This oral evidence 
would not by itself have sufficed to prove the case for 
the prosecution, but to my mind a very strong and 
reliable piece of evidence is the statement of Mst. Nazir 
Bi herself which she made to the police at New Delhi 
in October, 1932, when she was arrested.” The lower 
appellate court has remarked: “The trial Judge had 
therefore no option but to discard almost the whole of 
the prosecution evidence as affording sufficient founda- 
tion for holding any of the accused other than Jahana 
guilty of the offence” ; and it was only because the 
lower appellate court felt justified in admitting the 
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statement recorded by the police and in relying on it 

that it was able to maintain the conviction. emp^ob 

The result is that the application must be allowed, 
and I therefore set aside the order of conviction and 
sentence passed by the Sessions Judge of Moradabad 
and direct that the applicant be acquitted. 

APPELLATE CIVIL 

Before Justice Sir Lai Goipal Mukerji and Mr, Justice Bennet 

EAM KATOEI AND another (Decree-holders) v , SHAFIQ 1933 
AHMAD AND ANOTHER (JUDGMENT-DEBTORS)'^ 

Civil Procedure Code, order XLI, rule 6(2) — Appeal from pre- 
liminary decree for sale — No appeal filed from final decree — 
Application for execution of final decree may be stayed pend- 
ing decision of the appeal from preliminary decree — ''Such 
decree'' includes the prelmmary decree. 

During the pendency of an appeal from a preliminary decree 
for sale on a mortgage the final decree was passed and the 
decree-holder applied for execution, praying for sale of the 
properties. Held that the sale could be stayed, under order 
XLI, rule 6(2) of the Civil Procedure Code, until the disposal 
of the appeal. Although no appeal was pending from the final 
decree which was being executed, yet the sub-rule would apply, 
because if the appeal from the preliminary decree was allowed, 
not only that decree but also the final decree would be set aside. 

A final decree is based on a preliminary decree and contains 
within itself the adjudication between the parties which has 
already been made in the preliminary decree, and to that 
extent an appeal against a preliminary decree is also by impli- 
cation an appeal against a final decree, although it is not an 
appeal in express terms against a final decree. 

Mr. Vishwa Mitra^ for the appellants. 

Mr. Panna Lai, for the respondents. 

Mukerji and Bennet, JJ. : — This is an execution 
first appeal by the decree-holders against an order of 
the execution court dismissing the application for 

♦First Appeal No. 191 of 1932, from a decree of P. N. Agha, Additional 
Subordinate Judge of Moradabad, dated the 27th of February, 1932. 


984 


THE INDIAN LAW EEPORTS 


[vOL. LV 


1933 


Kam Katobi 

V. 

Shafiq 

Ahmad 


execution by sale of tlie mortgaged property. The facts 
are tliat there was a preliminary decree for sale on a 
mortgage deed, and a first appeal has been taken against 
that preliminary decree. Subsequently a final 
decree had been prepared for sale and the decree- 
holders applied for execution of this final decree. The 
order in question is that as an appeal was pending from 
the preliminary decree and further property in addi- 
tion to the mortgaged property had been attached by 
the decree-holders, the sale should not be allowed, and 
the execution application for sale was dismissed with 
costs. A preliminary objection was taken that no 
appeal lay. As the order definitely states that the 
execution application is dismissed, we consider that it 
is an order under section 47 of the Civil Procedure Code 
and an appeal does lie. The proper procedure for 
the execution court would be to act under the provisions 
of order XLI, rule 6, sub-rule (2). That rule states 
that the court may stay execution “on such terms as to 
giving security or otherwise as the court thinks fit until 
the appeal is disposed of”. It was, however, argued 
that there is no appeal against the final decree. The 
language used in the sub-rule is “and an appeal is 
pending from such decree”. We consider, however, 
that the sub-rule will apply, because if the appeal is 
allowed, not only the preliminary decree will be set 
aside but the final decree will also be set aside. This, 
no doubt, is giving an extension to- the literal meaning 
of the words quoted. But we consider that by implica- 
tion those words must be taken to govern the present 
case. A final decree is based on a preliminary decree 
and contains within itself 'the ad judication between the 
parties which has alreadv been made in the preliminary 
decree, and to that extent an appeal against a preTi- 
nuTiarv decree is also bv implication an apncal against 
a final decree, ahhough it is not an appeal in express 
terms against a final decree. 
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We consider tEat the order of the execution court is 

not correct in dismissing the execution application, 
order XLI, rule 6, sub-rule (2) only empowers the ssAriQ 
court, against whose decree an appeal is pending, to 
stay the application for execution and not to dismiss 
it. And the order of costs is not justified. 

Acjcordingly we allow this appeal to this extent that 
we set aside the order of the lower court dismissing the 
execution application with costs and instead we grant 
an order for stay of the execution application and we 
direct that that stay will be granted on such terms as 
to giving security or otherwise as the lower court thinks 
fit, having regard to the terms of order XLI, rule 6, 
sub-rule (2) 

APPELLATE CRIMINAL 

Before Mr, Justice King and Mr. Justice Collister 
EMPEEOE V. TOHFx\ and others'^ 

Indian Penal Code, section 186— Obstructing public servant in 
making an attachment — Threats accompanied by shoto of 
physical force — Civil Procedure Code, order XXXVII, rule 
5 — Warrant of attachment before judgment not accompanied 
by notice to show cause or furnish security — Warrant illegal 
— Resistance thereto no offence. 

A commissioner appointed by a civil court to make an attach- 
ment before judgment went to the house of the defendant, 
accompanied bv the plaintiff and his pairokars, to effect the 
attachment. The warrant of attachment, issued under order 
XXXVII, rule 5 of the Civil Procedure Code, neither contained 
nor was accompanied by a notice to the defendant to furnish 
security or to show cause against the attachment. When the 
party reached the defendant’s house, he and his sons. came out 
of the house armed with lathis; they adopted an offensive atti- 
tude and said they would never allow attachment to be made 
and would break the head of any one who should point out the 

^O’Tninal Apnea! No. 14 of 193^, Uy the Local Government, from an order 
of Tirloki Nath, Sessions .Judge of Meerut, dated the 26th of October, 1932. 
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property; and they removed some cattle. The commissioi.er 

Empbkob apprehending that an assault might be committed, retired.'^ ’ 
Toota Held thati the action and attitude of the defendant and his 
sons amounted to obstructing a public servant, within the 
purview of section 186 of the Indian Penal Code, and “physi- 
cal” obstruction w^as not necessary. Although mere threats 
by themselves would not in all cases amount to obstruction, 
they would so amount where .they were accompanied either by 
an overt act or by a menacing attitude or show of physical 
force, e.g. the exhibition or flourishing of some kind of weapon 
capable of inflicting physical injury. Emperor v. Aijaz Husain 
(1) and King-Emperor v. Gajadliar (2), distinguished. 

Held, further, that inasmuch as the warrant of attachment 
did not contain, nor even was accompanied by, a notice to the 
defendant to furnish security or to show cause against the 
attachment being made, the warrant was in contravention of 
order XXXVTI, ride 5 and of Thmii No. 5 in Appendix F of 
the Civil Procedure Code, and was therefore illegal; and resis- 
tance or dljstruction to the execution of the illegal warrant was 
not an offence under section 186 of the Indian I’enal Code. 

The Government Advocate (Mr. Muhammad 
Ismail), for the Crown. 

Mr. Chandra Bhan Agarwal, for the accused. 

King and Collister, JJ. : — Tohfa and his two sons 
Harbans and Chandar were convicted by a Magistrate 
of the Meerut district on a charge under section 186 
of the Indian Penal Code. On appeal they were 
acquitted by the Sessions Judge. This is an appeal 
on behalf of the Local Government against their 
acquittal. 

The facts of the case are not in dispute. One 
Abdulla sued Tohfa in the Munsif’s court at Ghaziabad 
on the basis of a promissory note. He filed his suit on 
the 10th of February, and on the 13th of February he 
applied to the court for attachment before judgment 
under order XXXVII, rule 5. The Munsif allowed 
the application in the following terms : “Let notice go 
to the defendant to show cause why the application be 


a) (1916) I.L.R., 38 AU., 506. 



(2) (1910) 7 A.L.J., 1174. 
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not allowed. Interim attachment meanwhile. Let 
B. Onkar ISFath, vakil, do the work of attachment.” emperob 
A ccordingly, on the 15th of February B. Onkar Nath tohpa 
went to Tohfa’s village accompanied by the plaintiff 
in the suit and his pairokars. Tohfa and his sons came 
out of the house armed with lathis. They adopted an 
offensive attitude and said that they would never allow 
attachment to be made and that they would break the 
head of anyone who should point out the property. At 
the same time they removed three head of cattle. The 
commissioner, apprehending that an assault might be . 
committed, thereupon retired; but when he had gone a 
short distance, he heard cries and, on looking' round, 
he saw that one of the plaintiff’s men had actually been 
assaulted by Chandar. 

The learned Sessions Judge has disagreed with the 
Magistrate and has acquitted the three respondents on 
the ground that for a conviction under section 186 of 
the Indian Penal Code it must be shown that there was 
“physical” obstruction. He has relied on three rulings. 

The first is a single Judge ruling of the Lahore High 
Court, Mt. Darkan v. Emperor (1); but the facts of 
that case were quite different from the facts of the case 
before us. All that happened in that case was that a 
woman against whom a warrant of attachment had 
been issued abused the process server and said that she - 
would not allow him to attach her cattle. There is 
nothing to show that her attitude was such as to give 
rise to an apprehension of assault; nor does the judg- 
ment show that she actually stood in the way of the 
process server in order to bar his advance and prevent 
him from carrying out his duty. The next case is a 
single Judge case of this Court, Emperor v. Ai'iaz 
Husain (2). That was a case under section 225B of 
the Indian Penal Code. All that was proved in it was 
that the person whose arrest was being sought said to 

(1) A.I.R., 1928 Lah., 827. (2) (1916) I.L.R.', 38 All.. 506. 
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— the process server : “Take me if you can to the tahsil; I 
EmoB judgment that 

tohita “something more than evasion of arrest or a mere 
assertion by the person sought to be arrested that he 
would not like to be arrested or that a fight would be 
the result of such arrest is required.” The third case 
on which the Sessions Judge has relied is the case of 
Motu Ram v. Emperor (1). That was a single Judge 
decision of the Lahore High Court and the facts of the 
case wmre quite distinguishable from the case before us. 
The naib-tahsildar of income-tax invoked the aid of 
some lambardars against certain mahajans. The latter 
assaulted the lambardars and it was held that there was 
no obstruction to the naib-tahsildar within the meaning 
of section 186 of the Indian Penal Code. Another case 
to which our attention has been drawn in this connec- 
tion is the case of King-Emperor v. Gajadhar (2). In 
that case a warrant had been issued for the arrest of the 
accused. The accused did. not allow the chaprasi to 
execute the warrant and ran inside his house and locked 
the door. It was held that this was merely an act 
of passive resistance and did not amount to obstruc- 
tion. The learned Government Advocate has drawn 
our attention to a ruling of the Calcutta High 
Court in the case of Nadar SanJar v. Emperor 
(3). At page 160 the learned Judge remarked as 
follows : “It seems to me, however, that the ques- 
tion of whether an offence under section 186 of the 
Penal Code has or has not been committed must 
depend upon the peculiar facts and circumstances of 
each case. No doubt, in some instances mere threats 
may not of themselves be sufficient. The real question 
is whether the action or attitude on the part of the 
persons alleged to have obstructed a public servant in 
the performance of his functions was of such a nature 
as to obstruct, that is to say, to stand in the way so as 

(1) (1922) 7^ Indian Oaans, 3.SS. (21 (1910) 7 A.L.J., 1174. 

(.3) (1932) I.L.R., 60 Cal., 149. 
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to prevent him in carrying out the duties which he had 
to discharge. Where it is solely a matter of threats, 
they must be of such a nature as so to affect the public 
servant concerned as to cause him to abstain from pro- 
ceeding with the execution of his duties. It seems to me 
obvious that threats of violence, made in such a way as 
to prevent a public servant from carrying out his duty, 
would easily amount to an obstruction of the public 
servant, particularly if such threats are coupled with an 
aggressive or menacing attitude on the part of the 
persons uttering the threats and still more so if they 
are accompanied by the flourishing or even the exhibi- 
tion of some kind of weapon capable of inflicting physi- 
cal injury. Threats made by a person holding an 
offensive weapon in his hand must be taken to be just 
as much an obstruction as that caused by a person 
actually blocking a gateway or handling a public 
servant in a manner calculated to prevent him from 
executing his duty.’" 

In our opinion the above quotation correctly states 
the principle to be applied to cases of this sort. It may 
be accepted that mere threats by themselves would 
not in all cases amount to obstruction unless they were 
accompanied either by an overt act or by a show of 
physical force. 

Counsel for the respondents has accepted this posi- 
tion. He concedes that if the evidence proves that the 
menacing attitude of the respondents and their threats 
were directed against the commissioner, the conviction 
would be legal; but he pleads that the threats were 
made to persons other than the commissioner and that 
therefore there was no obstruction to a public servant 
within the meaning of section 186 of the Indian Penal 
Code. B. Onkar Nath’s evidence, which is accepted by 
the defence as correct, shows that Tohfa and his sons 
were armed with lathis, that they threatened to break 
the head of anyone who pointed out the property and 
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that they told witness and tlie others that they would 
EMPiaaoii j-jot allow attachment to be made. They were apparently 
Toma confronting the commissioner and his party and oppos- 
ing their advance and the latter had reasonable grounds 
for anticipating resistance; and the only reasonable 
inference which can be drawn from the evidence is 
that they were obstructing the commissioner from exe- 
cuting liis warrant. This conclusion is in accordance 
with common sense and the plain meaning of words. 
We are therefore clearly of opinion that in the absence 
of some other reason to the contrary, the respondents 
would have to be convicted under section 186 of the 
Indian Penal Code. 

A plea has been raised before us, however, by counsel 
for the respondents that the warrant which was issued 
to B. Onkar Nath ivas illegal and it is therefore pleaded 
that the respondents committed no offence. This plea 
was contained in the memorandum of appeal before the 
Sessions Judge, but it has not been referred to in his 
judgment and it is not tlierefore clear whether it wa^'. 
actually argued before him or not. 

The learned Government Advocate concedes that, 
according to the recent rulings of this Court, resistance 
or obstruction to the execution of an illegal warrant is 
not an offence under section 186 of the Indian Penal 
Code. The most recent case is that of Emperor v. 
Fattu (1). In that case a warrant of arrest had been 
issued against a certain person, but bis name and des- 
cription had not been given in the warrant- He 
resisted arrest and it was held by a Bench of this Court 
that no offence had been committed, even though he 
did not know of the omission of his name and descrip- 
tion from the warrant. 

The point for us to decide, therefore, is whether the 
warrant which was issued to B. Onkar Nath was or 
was not illegal. The wording of order XXXVII, rule 
5 and of Form No. 5 in Appendix F shows that the 

(1) (1932) I.L.R., 56 AU., 109. 
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legislature intended that the notice to the defendant to ■ 
furnish security or to show cause against it, and the 
order for the conditional attachment of his property, 
should be issued simultaneously and on one and the 
same form. In the present case the only document on 
the record in pursuance of the Munsif's order of the 
13th of February is a manuscript warrant to the com- 
missioner for the attachment of Tohfa’s property. The 
learned Government Advocate argues that it must be 
assumed from the Munsif’s order of the 13th of Feb- 
ruary that a separate notice was issued to Tohfa calling 
upon him to give security or to show cause against 
doing so. In the order sheet we find the words 
*‘na^oi$hta s/wri”, from which we are asked to presume 
that both the warrant of attachment and also the notice 
about security were separately written and issued in 
accordance with the Munsif’s order. It is argued 
that the issuing of separate orders, though irregular, 
would not be illegal. But there is no copy on the record 
of any such notice to the defendant about security. 
The words “nawishta shud” may therefore have 
referred only to the warrant of attachment. Moreover, 
itve observe that in the Munsif’s order in the order 
sheet it was stated that notice should be issued to the 
defendant to show cause why the application for attach- 
ment before judgment should not be allowed; it does 
not appear that any notice was to be issued to him about 
the furnishing of security. In our opinion this omis- 
sion and the doubt which exists as to whether in fact 
anything was done in pursuance of the order of 13tii 
February except the issuing of a warrant of attach- 
ment to the commissioner must be held to render the 
'^warrant illegal. Even if a notice relating to security 
was in fact issued to the defendant, it is clear that it 
was not consolidated with the order of attachment and 
therefore the requirements of the law were not ful- 
filled. The reason why the order about security and 
the order of attachment are required to be on the same 
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form is obvious. It is that the defendant may know at I 

one and the same time (1) that he is required to give j 

security, or show cause against it, (2) that his property 
is being meanwhile attached as security, and (3) that 
he may have the attachment raised by complying with 
the court’s order about furnislnng security or showing 
cause. It was held in a Punjab case, Ptdbh Dyal i. - 
King-Emperor (1), that when a warrant of attachment 
was issued which was defective in certain respects, one 
defect being the omission to state the amount of 
security which was demanded from the defendant, resis- 
tance to the execution of such warrant did not amount 
to an offence under section 183 or 186 of the Indian 
Penal Code. This view is in accordance with the view 
which we take in this case. 

Since we have found tlvat no legal warrant was 
issued under order XXXVII, rule 5, it follows that on 
this technical ground the acquittal must be upheld; 
although we are clearly of opinion that the facts which 
have been proved would otherwise liave amounted to 
an offence under section 186 of the Indian Penal Code 
and that the grounds on which the Sessions Judge 
allowed the appeal were wrong. We accordingly dis- 
miss this appeal. 

(1) [1905] Pmij. Rec, (Crl. J.), No. 49. 
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PRIVY COUNCIL 


EEALIL-UE-EAHMAN KHAN (Jtogment-debtoe) v. 

GOLLECTOE OE ETAH (DECBEE-HOLDER), November, 24 

[On appeal from the High Court at Allahabad.] 

Limitation Act {IX of 1908), article 182(5) — Execution of 

decree — Successive applications — Limitation — Previous ap- 
plication alleged not bona fide. 

An application to execute a decree, or to take a step in 
execution, made in accordance with the Code of Civil Proce- 
dure, to the proper court, and within the time prescribed, 
operates under the Indian Limitation Act, 1908, article 182 
(5) — ^if made before January 1, 1928, when Act IX of 192? 
came into force — to extend the time for executing the 
decree, whether or not the application was made with the 
genuine intention to proceed to execution. 

Kayastha C\ompany, Ltd. v. Sita Ram Dube (1), ap- 
proved; Sheo Prasad v. Naraini Bai (2), disapproved. ^ 

Judgment of the High Court affirmed. 

Appeal (No. 134 of 1931) from a decree of the High 
Court (June 24, 1930) afhrming a decree of the Subordi- • ^ 

nate Judge of Etah (April 22, 1929). I ' 

On August 30, 1928, the respondent applied to the | , • 

Subordinate Judge for execution of a decree, dated July '• 

29, 1922, being a final decree upon a mortgage. Pre- 
vious applications to execute the decree had been made on 
June 2, 1926, and July 8, 1926, and had been struck off 
on August 14, 1925, and September 16, 1926, respec- 
tively. ■ 

The appellant, the successor to the judgment-debtor, 
objected (1) that the mortgage upon which the decree had 
been made was invalid for reasons not material to this 
report; (2) that the application was barred by limitation. 

The facts appear from the judgment of the Judicial 
Committee. 

*Present : Lord Thaijeiieoton, Lord Aiirass, and Sir Lakoeilot Sastdebson. 

(1) (1929) I.L.B., 52 AB., 11. (2) (1925) X.L.E,., 48 All., 468. 
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The High Court, affirming the Subordinate Judge, 
held that both objections failed. The learned Judges 
(Mukerji and Banerji, J J .) held as to the second objec- 
tion (which alone was contended for upon the present 
appeal) that the application was not barred, having 
regard to the previous applications and the decision of 
the Full Bench in Kayastha Company, Ltd. v. Sita Ram 
Dube (1). 


f 


1933. November, 2. Sn Dawson Miller, K.G., and 
Jinnah for the appellant : The application was more 
than three years after the date of the decree and there- 
fore was barred under the Indian Limitation Act, 1908, 
article 182 unless the applications in 1925 extended the 
time. Those applications, however, were not made bona 
fide with the intention of executing the decree, but were 
made merely for the purpose of extending the time. They 
were consequently not applications to which article 
182(5) applies : Prasad v. Narami Bai (2). The 

judgments of the Brivy Council there referred were on 
differently worded provisions, but the principle applied 
justified the decision. The Limitation Act of 1871, m 
the corresponding article, referred to an application “to 
keep in force” a decree, but that expression was 
omitted in the Acts of 1877 and 1908. It is conceded 
that the decision of the Full Bench in Kayastha Com- 
pany, Ltd. V. Sita Ram Dube (1) conflicts with the 
appellant’s contention, but it is submitted that the view 
adopted in Sheo Prasad’s case (2) is to be preferred. 
Act IX of 1927, which amended article 182(5) as from 
January, 1928, does not affect tlie present argument, as 
the question still is whether the proceedings in 1925 
were applications to which the article applied. [Refer- 
ence was made also to Hira Lai v. Badri Das (3), and 
Roy Dhunpat Singh v. Mudhomotee Dabia (4).] 

(D (1929) I.L.R., S2 All., 11. (2) (192,5) I.L.B., 48 All., 468. 

(3) (1880) I.L.B., 2 All., 792 ; L.E.. ' 4) (1872) 11 Bong. L.R- 

7 1.A., 167. (P.C.), 23. 
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De Gruyther, K.C., and Wallach, for the respon- 
dents having referred to Nagendra Nath De v. Suresh 
Chandra De (1), were not further called upon. 

November, 24. The judgment of their Lordships was 
delivered by Sir Lancelot Sanderson : — 

This is an appeal from an order and judgment of the 
High Court of Judicature at Allahabad, dated the 24th 
of June, 1930, confirming the order of the Subordinate 
Judge of Etah, dated the 22nd of April, 1929, in the 
matter of the execution of a final decree for sale, dated 
the 29th of July, 1922, in a mortgage suit. 

The appellant is the successor of Abdul Jalil Eihan, a 
zamindar of Aligarh, who died on the 4th of October, 
1923. 

The material facts are as follows : Abdul Jalil Khan 
in 1909 or 1910 borrowed money from various people, 
and several decrees were made against him. The decrees 
were simple money decrees, and the property, which was 
attached in execution of the decrees, being ancestral 
property, the execution proceedings were transferred to 
the Collector in accordance, with the provisions of sec- 
tion 68 of the Code of Civil Procedure. On the 29th 
■of August, 1911, the Collector, as he was entitled to do, 
granted a lease to Habib-ur-Rahman Khan of the pro- 
perty belonging to the judgment-debtor, Abdul Jalil 
Khan, for a term of seventeen years. During the pendency 
of the said lease, which expired on the 1st of -July, 
1928, Abdul Jalil Khan on the 25th of September, 1914, 
executed a mortgage of the said property for Rs.15,000 
in favour of Rao Maharaj Singh. In this appeal Rao 
Maharaj Singh is represented by the respondent, the 
Collector of Etah, who is in charge of His estate. 

On the 25th of October, 1920, the Collector of Etah 
filed a suit, based on the above-mentioned mortgage, 
against Abdul Jalil Khan, and obtained a preliminary 

(1) (1932) LL.R., 60 Cal., 1 ; L.'R., 59 LA., 283. ‘ 
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W33 decree on the 9th of March, 1921, which was made final 
KHAitt-xiE- on the 29th of July, 1922. Both the decrees were made 
ea; 'parte after due notice had been served upon Abdul 
coucEOTOE J<alil Khan. 

OE etah courts in India it was argued on behalf of the 

appellant that the mortgage was illegal, that the decree 
obtained on the basis thereof was not enforceable at law, 
that the decree w'as obtained in contravention of the pro- 
visions of clause 11(1) of the Third Schedule of the Code 
of Civil Procedure, and that it was incapable of execu- 
tion. Though these points were taken in the appel- 
lant’s case, they were not relied on before the Board by 
the learned counsel for the appellant, and the only argu- 
ments presented to the Board were in relation to the 
other point, which was based upon the Limitation Act. 

The appellant alleged that the application for execu- 
tion, in respect of which the above-mentioned order of 
the Subordinate Judge, dated the 22nd of April, 1929, 
was made, was barred by the law of limitation inasmuch 
as certain previous applications, dated the 2nd of June, 
1925, and the Bth of July, 1926, were not steps in aid of 
execution so as to save limitation. 

It was further argued on behalf of the appellant that 
the said previous applications were not hona fide and 
were not taken with the intention of executing the said 
decree, but were merely for the purpose of gaining 
time, and that consequently the application in question 
was barred by the law of limitation. 

The material facts in relation to this point are as fol- 
lows : 

On the 2nd of June, 1925, the Collector of Etah applied 
for execution of the decree and prayed for sale of 'the 
property. The court ordered necessary copies to be 
filed. Then the vakil for the decree-holder, as the order- 
sheet shows, stated on the 14th of July, 1925, that he 
simply wanted the legal representatives of the deceased 
Judgment-debtor to be brought on the record. Accordingly 
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notices were issued to the proposed representatives, 
one of whom was Mohammad Khalil-ur-Eahman Khan, khaux-ub- 
On the 14th of August, 1925, it was found that the 
notices were unserved and as no further step was taken by cohectob 
the decree-holder, the execution suit was struck off on 
that date. Then another application was made on the 8th 
of July, 1926, for sale of the property. The execution 
was sought against the representatives of the deceased 
judgment-debtor. This time again there was a report 
that necessary copies were not filed and it was ordered 
that notices of the legal representatives being brought 
on the record be issued and that copies be filed on the 
next date. On the next date, i.e. 4th of August, 1926, the 
notice to Mohammad Khalil-ur-Kahman Khan wajS 
returned unserved. The decree-holder took further time 
and again notice was issued. On the 10th of Septem- 
ber, 1926, the notices being served, legal representatives 
were brought on the record. As the decree-holder took 
no further steps in the prosecution of the execution suit, 
the application was struck off on the 16th of September, 

1926. 

On the S'Oth of August, 1928, the Collector of Etah 
made a third application for execution in the court of the 
Subordinate Judge; and the appellant, Khalil-ur- 
Eahman Khan, filed objections under section 47 of the 
'Code of Civil Procedure. The learned Judge dismissed 
the objections by the above-mentioned order of the 22nd 
of April, 1929. 

The learned Judge in the course of his judgment said 
that he found no reason to question the hona fides of the 
decree-holder in the said applications for execution and 
held that the object of the decree-holder in this case was 
not simply to save limitation, but that it was to take 
steps in aid of execution. He decided that the previous 
applications were steps in aid of execution and there- 
fore that they saved limitation. 
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The High Court affirmed this decision, holding that 
KHAi,n:,-TJB- the finding of the learned Subordinate Judge was 
'khast correct. The learned Judges however further held that 
CoiLBOTOB in view of the ruling of the Full Bench of that Court in 
OF exah Kayastha Gonvpany, Ltd. v. Sita Ram Dube 

(1), the objections raised by the judgment-debtor could 
not now be maintained. 

In the case cited the question, stated briefly, was 
whether under article 182(5) of the Limitation Act 
(No. IX of 1908) it is sufficient to show that an applica- 
tion was made in accordance with law to the proper 
court for execution or to take some steps in aid of execu- 
tion or whether it is further necessary to show that such’ 
afiplication had been made with a bona fide intention 
to execute the decree or to take such step and not merely 
to keep the decree alive. 

The actual question submitted to the Full Bench was 
as follows : — 

“If a decree-holder makes any application or takes any step' 
mentioned in the third column of article 182 of the Limita- 
tion Act, will such step be ineffectual to keep his decree alive 
and to save limitation, unless he can satisfy the court that he 
took such step or instituted such proceedings with a genuine 
intention of obtaining execution of the decree, if reasonably 
possible, and that he did not abandon such proceedings except 
upon a genuine belief that it would not be reasonably possible- 
to obtain execution?’’ 

The Pull Bench decided that the answer to the ques- 
tion referred was in the negative. 

It is not clear, therefore, whether the Fligh Court in 
this case intended to confirm the Subordinate Judge’s 
finding of fact that the decree-holder, in making the- 
previous applications, was acting with bona fides, 
and was intending to take steps in aid of execution. 

(1) (1929) I.L.R., 52 All., II. 
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It is therefore necessary to consider the point raised 
by the learned counsel for the appellant, viz. that it is khahl-to- 
material to consider whether the first two applications 
were in accordance with Jaw on the assumption that they cou;^ctob 
were not hona fiie applications for the purpose of 
obtaining execution of the decree, but were merely for 
the purpose of gaining time. 

Article 182(5) prescribes the time for the execution of 
a decree or order of any civil court not provided for by 
article 183 or by section 48 of the Code of Civil Proce- 
dure, 1908, viz. three years (where the application- 
next hereinafter mentioned has been made) from the 
date of applying in accordance with law to the proper 
court for execution or to talie some step in aid of execu- 
tion of the decree or order. This is the article which was 
applicable to the first and second applications for execu- 
tion made on the 2nd of June, 1925, and 8th of -July, 

1926, respectively. 

It should be noted that the terms of this article have 
been amended by Act IX of 1927, by the provision that 
in clause (5) of the entry in the third column, for the 
word “applying” the words “the final order passed on 
an application made” shall be substituted. But the 
Act did not come into force until the 1st day of January, 

1928, and therefore the unamended form of article 
182(5) is applicable, as already stated, to the first two 
applications. 

In the case of Sheo Prasad v. Narain Bai (1) Boys 
and Banerji, JJ., held that in considering whether an 
earlier application is effective to save limitation the 
court may and should taJse into consideration whether 
the whole circumstances show that the application was 
made in good faith to secure execution or to take a step 
in aid of execution and was not merely colourable with 
a view to give a fresh starting point for the period of 
limitation. 





(1) (1925) I.L.R., 48 AH., 468. 
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Khalil-tjb- 

Bahman 

Khan 

V. 

COHLBOTOB 

OF Etah 


It was the decision in that case whicLi gave rise to the 
reference to the Full Bench in Kayastha Gonvpamj, 
Ltd. V. Sita Bam Dube (1), and it was stated in the 
judgment of the Fvdl Bench that tiu', doe.isien in Sheo 
Prasad v. Naraifii Bai might be supported op the special 
facts of that case, but that some of tlie genera,! observa- 
tions, which were not necessary for the decision, could 
not be supported. It may be noted that Banerji, J., 
was a party to tlic Full Bencli decision. 

The point raised on this ap])eal is clearly covered by 
the above-mentioned Full Bciudi decision in the Allah- 
abad High Court, and tlic question is whether any 
ground has been shown for disagia'oing with tha,t deci- 
sion. 

In their Lordships’ opinion no sucli ground !ia.s been 
shown, and they agree with the (l('eision arrivc'd at by 
the Full Bench. In this case all Ibal. was necessary for 
the respondent to show wn,a that the applic-a,l.ions of the 
2nd of June, 1925, and the 8th of duly, 192(5. were 
made in accordance with law to the proper court for 
execution, or to take some step in aid of execution, of 
the decree. The applications were nmth^ in accordance 
with the provisions of the Code of Civil Procedure, and 
therefore in accordance with the law applieahh' tlu'reto, 
they were made to the proper court, they wen' obviously 
steps in aid of execution, and they -were made within, 
time. 

To hold that it was necessary for the court to be satis- 
fied that the said applications were made hana fide. and. 
that the decree-holder had the intention of proceeding 
to execution in, pursuance of each of the said npplic'ations 
would be to import words into the terms of (he arliel’e 
wLich are not to be found therein and wnnhl necessitate, 
the court embarking upon the difficnlt and in some cases 
impossible task of finding the motive of the decree- 
holder in making the applications. 

(v T.T,.n,.,“a \n., 11. 
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It is to be noted that by the said article, beibre amend- 
meiit, the date of the application for execution was tlic 
time from which the period of limitation was to run, kI'an^ 
and it was not until tlie amending Act of 1927 was c, 
passed tliiit the rcsull. of the application, viic. the lina! 
order passed on the application, became the material 
time. It was, tlu'reforc, the application and noi, (he 
result of ihe application which was contemplated as 
being sufTicient to save limitation. 

For these reasons tlieir Lordships are of opinion tlnit 
the decision of tlie High Court was correct. 

. In view’’ of the above opinion it is not really necessary 
for tlieii' Tau’dships fo eml)a.rk upon the inquiry wdieiher 
the finding of ihe Subordinate Judge, tliat m fact the 
aforesaid applications were made hana fi(h‘ by tlu' 
dccnavlioldcr, was corn'ct. As, however, certain argu 
ments were })res('uted lo their Tairdships in raspeet of 
this point, it is suflieient to say that tli('ir Tjordships are 
not satis'fied that; the deeisimi of the Snhnrdinatc Judge 
in this respect was wrong. 

For th('.se reasons their Lordships are of opinion that' 
the appeal should be dismissed will) costs, and they will 
humbly advise His Majesty accordingly. 

Solicitors for appcdlarits : //. ,S’. I,. !*olak and (Uk 

Solicitor for respondent : Solirihir, fndia 0!}u'.c. 
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Before Justice Sir Lai Gopal Mukerji and Mr. Justice 
Bennet 


1933 MUNICIPAL BOARD, AORA (Defendant) v. RAM 
August, 2 KTSHAN (Plaintiff)* 

Municipalities Act (Local Act II of 1916), section 326— JVof 
applicable to suits on ciyntracts — Suit by contractor for 
payment for works done — Limitation. 

Section 326 of the Municipalities Act is intended to apply 
to suits in tort in respect of wrongful acts done by a Munici- 
pal Board or by officers or servants of that Board ; and a suit 
based on contract is not contemplated by the section. So, a 
suit by a contractor for payment for works done does not 
come under section 326 and the limitation of six months, pres- 
cribed by clause (3) of that section, does not apply to such a 
suit. 

A Municipal Board and its officers and servants are treated 
on the same footing as private individuals, when they enter 
into a contract. No special privilege accrues to them in 
making contracts and the law of limitation for contract suits 
is the same for them as for private individuals. 

Dr. K. N. Katju and Mr. M. N. Haul, for the appel- 
lant. 


I 


Dr. N. P. Asthflna, Messrs. S. K. Dar and G. Agar- 
wah, for the respondent. 

Mukerji and Bennet, JJ. This is a first appeal 
from a decree of the learned Subordinate Judge of Agra 
awarding a sum of money to the plaintiff. Two points 
have been urged in appeal : firstly, that the claim was 
barred by limitation and secondly, that the order strik- 
ing out the defence of the defendant appellant was 
unjust and irregular and the suit should have been tried 
on its merits. We shall deal with the point of limita- 
tion first. The plaint sets forth that the plaintiff is a 
contractor and that he carried out certain works detailed 
in the appendix to the plaint on behalf of the defendant 
t e Municipal Board of Agra; that the plaintiff found 


Subor(^?Tud^°n/A^ N- Uikshit, Additiona, 

BUDorctoate Judge of Agra, dated the 2Ist of August, 1929. 




ALLAHABAD SERIES 


1003 


VOL- LV] 


that the Board was making delay in payments and that ^933 
the plaintiff served a statutory notice on the 19th of muotcipal 
J une, 1928, informing the Board that unless the amount 
claimed was paid within two months, interest at 2 per 
cent, per mensem would be charged from the defendant: 
that the defendant has only paid a portion of the amount 
due to the plaintiff and that a sum now remains due 
which the defendant is liable to pay to the plaintiff for 
wrongfully withholding payment; that in spite of 
repeated letters, notices and reminders, the defendant is 
simply putting off the plaintiff, though the defendant lias 
acknowledged its liability to the plaintiff; that the cause 
of action has been accruing to the plaintiff every month 
and, finally, the cause of action accrued on the 31st of 
March, 1929. As regards this date it may be noted 
that the appendix shows that this was the date of the 
last payment made to the plaintiff. The plaint was 
tendered on the 25th of May, 1929, and there was some 
deficiency in court fee and it was finally registered on 
the 1st of June, 1929. 

The argument of the learned counsel for the appellant 
is that this suit comes under section 326 of the United 
Provinces Municipalities Act of 1916 and that under 
sub-section (3) the period of limitation is six months 
after the accrual of the cause of action. He points out 
that the appendix shows that the various works were 
completed by dates the latest of which is December, 

1928, and that this would be more than the period of six 
months before the date of filing of the suit on 25th of 
May, 1929. Some of the works were completed in 1927. 

The main question before us is whether section 326 of 
the Municipalities Act applies or not. The point was 
urged before the lower court and the lower court held 
that that section did not apply, because the Board went 
on admitting their liability to the plaintiff and the cause 
of action was therefore a recurring one. In this Court 
this ground has not been urged and a broad ground is 
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urged by learned counsel for the respondent that section 

MraiciPAL 326 of the Municipalities Act is not intended to annlv 

Board, Agra , . . . i rm • ^ 

to suits on contract. Iliat section states : “No suit 

Ram kishan instituted against a Board, or against a member, 

ofi&cer or servant of a Board, in respect of an act done 
or purporting to have been done in its or his official 
capacity . . The first point taken by counsel 

for respondent is that the suit must be in respect of an 
act done by the defendant. In the present case the act 
is not something done by the defendant which has given 
rise to a cause of action, but the act is something which 
has been done by the plaintiff, that is, a contract under 
which the plaintiff has performed work. No doubt in 
one sense the plaintiff and the defendant both agreed 
to the contract, but the contract alone is not the cause 
of action. It is the carrying out of the contract by the 
plaintiff that is a principal part of the cause of action. 
There is not in this case a definite refusal by the defend- 
ant. Even if there had been, it is^ contended by the 
learned counsel that because the case is one of contract 
the acts which may be subsequently done by the defend- 
ant will not bring the case under section 326. Eor this 
proposition learned counsel referred to a ruling in 
^District Local Board, Poona v. Vishnu Raghoha (1), in 
which it was held under a similar section of the Bombay 
Local Boards Act that the section on limitation had no 
application to a suit on a contract. It has also been 
held in a Full Bench ruling of the Bombay High Court, 
ManoJiar GanesJi v. Dakar Municipality (2), in regard 
to the Bombay Municipal Act II of 1884 that such suits 
on contract would not come under the similar section 
for limitation. On page 301 it stated : “Claims based 
on contract can never be included under this section for 
the simple reason that they are not claims ‘for anything 
done or purporting to have been done in pursuance of 
the Act’.” There was in the Municipal Act of 1873, 

(1) (1932) I.L.R., 67 Bom., 67. (2) (1896) I.L.R., 22 Bom., 289. 
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which applied formerly to the United Provinces, then 
the North-Western Provinces, a similar section, section htjotcipai, 
73. A Pull Bench ruling of this Court in Birj Mohan 
Singh v. Collector of Allahabad (1) held that this clause nisHA>. 
for limitation would not apply to a suit for declaration 
by certain persons that they as owners of land had a 
right to establish a market. It is true that in the present 
Municipalities Act the words “in pursuance of the Act” 
do not appear, and instead of that we have the words 
“in its or his official capacity”. We do not think how- 
ever that the change in the language is intended to bring 
under section 326 suits by a person based on contract. 

In our view section 326 is intended to cover wrongful 
acts done by a Municipal Board or by officers or servants 
of that Board. It was argued that an act may include 
an omission and that in tKe present case the omission 
to pay might be included in the term “act.” That 
may be so, but it will not help the appellant, because 
the reason why we consider that this suit does not come 
under section 326 is that it is not a suit in tort but it is 
a suit in contract and we consider that a suit in contract 
is not one contemplated by section 326. In Bradford 
Corporation v. Myers (2) there was a case before the 
House of Lords on a similar point in regard to an 
English statute where the language was for all practical 
purposes similar. It was held by Lord Haldane on 
page 251 : “My Lords, in the case of such a restriction 
of ordinary rights I think that the words used must 
not have more r^d into them than they express or of 
necessity imply, and I do not think that they can be 
properly extended so as to embrace an act which is not 
done in direct pursuance of the provisions of the statute 
or in the direct execution of the duty or authority . . . 

In Sharpington v. Fulham Guardians (8) Earwell, J., 
decided that the Act did not 'apply where in the 


(1) (1882) I.L.B., 4 AU., 339. (2) [1916] 1 A.C., 342. 
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execution of a public duty the guardians had con- 

MTOraoiPAi, tracted with a builder to build for them a receivino' 

Boaed, Agba 1 „ , , . ^ 

y. house for the children or paupers, and the builder 

Ram kis-han suing them for breach of the particular contract 
they had entered into. We pointed out that although 
the general duty made it intra vires to do so, there was 
no duty to enter into that particular contract. He 
declined to hold that the mere fact that the contract was 
within the power o? a public body to make rendered the 
breach anything more than a breach of the private duty 
to the individual builder arising out of the terms of the 
contract.” In other words this view of law treats a 
municipal body and its officers and servants on the same 
footing as private individuals when they enter into a 
contract. Ho special privilege accrues to them in 
making contracts and tlie law of limitation for contract 
suits is the same for tliem as for private individuals. 
It is difficult to see wliat reason there could be for the 
law to be otherwise. Why should a Municipal Board 
receive any special protection when it enters into a con- 
tract? It is not a question of incapacity, and although 
in some senses it may be incapable it is not incapable 
in the legal sense. As regards acts done in performance 
of a statutory duty under the Municipalities Act differ- 
ent conditions arise and it is reasonable for the law to 
offer protection to municipal officers for such acts. But 
the piaking of a contract is not an act of that nature and 
it is not an act in performance of a statutory duty. 
Therefore there is no reason why the limitation period 
should be shortened. As a matter of practical experience 
it would be impossible to apply a period of six months’ 
limitation to municipal contracts, and the history of the 
present suit is sufficient reason to show that point. In 
the present suit the correspondence between the Muni- 
cipal Board and the plaintiff shows that the Board was 
unable to decide what were the amounts due to the plain- 
tiff, and had consequently asked the plaintiff for time to 
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make inquiries of its own officers. To hold that the 
plaintiff would be barred by six months’ limitation while 
such a correspondence and inquiry were going on would 
be to make a mere travesty of justice. We consider 
therefore that the period of limitation of six months in 
section 326 of the Municipalities Act is not intended to 
apply to a suit on contract and therefore it does not bar 
the plaint in the present case. Some Allahabad rulings 
were shown by learned counsel for the appellant, but 
we consider that those rulings are distinguishable from 
the present case. 

The next question which arises in this appeal is the 
correctness of the order of the lower court in striking 
out the written statement. The plaintiff made three 
applications on the 10th of August, 1929, one for in- 
spection, another for production of documents and a 
third for discovery. All these applications were in very 
wide terms and in our opinion the applications were not 
framed according to the provisions of the Code of Civil 
Procedure, because they should have been much more 
definite in mentioning the documents required. The 
court passed orders on the 14th of August, 1929, that 
the defendant should comply with these applications. 
The discovery was to be complied with by the 16th of 
August, the inspection by the 20th of August, and the 
documents were to be produced on the 21st of August. 


1933 

MimECiPAXi 

Boabd, Agba 

V, 

Ram Kishan 


On the 21st of August the Municipal Board made an 


application to the effect that the order of the court was 
communicated to the vakil on the 16th or l7th instant'. 


This is alleged by the learned Subordinate Judge to be 
incorrect and he says that on the 10th of August that 
matter was communicated. The application further 
pointed out that the 18th, 19th and 20th were Holidays; 
that “all the documents asked for could not be traced 
and some of the documents have been brought today and 
efforts are being made to trace out the others, which 
will be shown and produced before the court as soon as 
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they are available.” It appears to ns that this applica- 

:^ARD° agka behalf of the defendant was very reasonable 

RAMiiisHAN circumstances. But the lower court con- 

sidered that the Board had not made any honest effort 
and the lower court ordered that the defence be struck 
off. We consider that this order of the lower court 
cannot be upheld. 

Accordingly we set aside the decree of the lower court 
and remand the case for disposal according to law. Costs 
hitherto incurred will' be costs in the cause. 


EEYISIONAL CIVIL 



Before Justice Sir Lai Gopal Mukerfi and Mr. Justice Bennet 

1933 G-HULAM NTi^AM-UDiriN (AfPivrcAm') v. AKHTAE 

^ HUSAIN KHAN (Oi-posttj? party)* 

District Boards .Lrt (Local Act X of 1922), sections 18, 19, 20 
— Election pehtion — Decided, hy District Judge as election 
court — Revision to High Court — Bowers of superintendence 
of High Court — Civil Procedure Code, section 115 — Letters 
Patent, sections 11, 35 — Government of India Act, 1915, 
section 107 — Powers of local legislature — Whether section 19 
(2)(e) of District Boards Act ultra vires — Government of 
India Act, 1915 & 1919, sectiom 45A, 80A, 84r-Devolu- 
tion Rules, 1920, schedule I, part II, paragraphs 1, 17. 

No revision lies to the High Court from the decision of a 
District Judge hearing an election petition under section 18 of 
the District Boards Act, 1922, nor is such tribunal under the 
powers of superintendence of the High Court under section 107 
of the Government of India Act. In such cases the election 
court is presided over by tlie District Judge as a persona 
designata under section 18 of the District Boards Act, and the 
court is not a civil court. 

Per Mukebji, ,J. : — Having regard to the provisions of section 
20, clauses (1) and (2) of the District Boards Act, it is clear 
that the District Judge, when acting as tlie presiding officer 
of an election court, is to have the powers and privileges of a 
civil court but not the status. The District Judge acts as a 

*Civa Revision No. 612 of 1932 . 
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'persona designata and not as a civil court; .therefore, no revi- 
sion lies to the High Court either under the Civil Procedure 
Code or under section 107 of the Government of India Act, 
and it is imnecessary to consider the other questions raised in 
the case. 

Per BeN'NE'I', J. : — The local legislature has power (with pre- 
vious sanction) to pass laws affecting the jurisdiction and powers 
of the High Court, whether derived from the Government of 
India Act, the Letters Patent, or the Codes. The power of 
superintendence under section 107 of .the Government of India 
Act depends on appellate power and can also be affected by 
laws of the local legislature. Section 19(2) (e) of the District 
Boards Act, 1922, is not ultra vires the local legislature. 

Where a special tribunal is created by an Act of .the local 
legislature or of the Indian legislature to determine rights 
created by that Act, and that Act states tha.t the decision of 
the tribunal shall be final, there is no interference with the 
rights of appeal, superintendence, or revision of the High 
Court, because the High Court never had such rights over that 
tribunal. Such a tribunal is created by sections 18 to 23 of 
the United Provinces District Boards Act, 1922, and under 
these sections an election petition is not tried in the court of 
the District Judge, but the District Judge presides in the 
election court as a persona designata. 

The Government of India Act of 1915 continued the system 
tmder which legislation affecting the jurisdiction and powers of 
the High Courts was to be made by the Governor-General in 
Legislative Council, and there was no provision for such legis- 
lation by the local legislatures. The powers of the local legis- 
latures were extended by the Government of India Act of 
1919, and the Devolution Eules of 1920, schedule I, part II, 
paragraph 17, so .that the local legislatures may, subject to the 
previous sanction of the Governor-General, legislate on the , 
constitution, powers, maintenance and organization of the 
High Court. It is the Devolution Eules of 1920, provided for by 
section 45A of the Government of India Act of 1919, which 
regulate .the subjects on which each legislature may legislate; 
and the provisions in the Eules which give the local legislatures 
power in regard to High Courts are not repugnant to section 
131(3) of the Government of India Act. 

Mr. Gopi Nath Kunzru, for tlie applicant. 

Mr. Mukhtar Ahmad, for the opposite party. , 
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Mukerji, J. : — This is a revision purporting to 
have been filed under section 115 of tihe Code of Civil 
tJDDiN Procedure and section 107 of the Government of 

AraiTAB Ijidia Act. It arises out of an election petition filed 
by the applicant, Mr. Ghualm Nizam-uddin, against 
the opposite party, Mr. Akhtar Husain Khan. The 
respondent was elected a member of the District Board 
of Agra and his election was challenged by the appli- 
cant. The respondetat produced before the District 
Judge who heard the election jietition a document, 
said to have been signed by the applicant, by which, 
it was alleged, he said that he had agreed for a con- 
sideration of Rs.50, which he had already received, to 
withdraw the case as he, the applicant, was aware of 
the weakness of his case. The District Judge in- 
quired into the allegation of this adjustment of the 
election petition before him, and having come to the 
conclusion that the matter in dispute had been adjust- 
ed as alleged, he dismissed the petition. 

In this Court the applicant has challenged the 
validity of the order on several grounds. One of these 
is that the District Judge should not have recorded the 
compromise and should have inquired into the merits 
of the application irrespective of the compromise. 
As section 19(e) of the District Boards Act (Local 
Act Ho. X of 1922) lays down that neither an 
appeal nor a revision shall lie against the decision 
of the election court, the applicant took the point, as 
one of the grounds of his revision, that this provision 
of the law was ultra vires of the United Provinces Legis- 
lative Council. On behalf of the respondent a prelimin- 
ary objection has been taken that no revision is main- 
tainable, and we have to consider, to start with, this 
preliminary objection, in anticipation of which the 
applicant’s counsel took the point that section 19(e) 
of the District Boards Act, 1922, was uMra vires 
of the local legislature. Mr. Kunzrti, the learned 
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counsel for the applicant, has argued his petition very 
■well indeed and has laid all relevant decided cases 
before us. His argument briefly amounts to this : 
The District Judge authorised by section 18 of the 
District Boards Act, 1922, to hear an election petition 
is a civil court. His decision is the decision of a civil 
court. The Allahabad EOigh Court by virtue of 
clause 11 of its Letters Patent, is a court of appeal for 
all civil courts within its jurisdiction. By section 
107 of the Government of India Act, 1915, the High 
Court has been granted superintendence over all 
courts subject to its appellate jurisdiction, and, there- 
fore, over the court of -the District Judge of Agra. 
It may be open to the local legislature to modify, by 
passing the District Boards Act, 1922, the Civil Pro- 
cedure Code so far as it allows a right of appeal or a 
right of revision against the order of a District Judge, 
but by section 80A, sub-section (4) of the Government 
of India Act the local legislature has no power to 
make any law affecting any Act of Parliament, and 
therefore it has no power to interfere with the super- 
intendence granted by the Government of India Act 
to the High Court over all courts within its appellate 
jui'isdiction. 

To find out if this chain of arguments is sound we 
have to see, as a first step, whether the election court 
as constituted by the District Boards Act, 1922, is 
a civil court. Mr. Kunzru has relied on several cases 
for the proposition that the District Judge acting 
under section 18 of the District Boards Act is a civil 
court. But we have to arrive at the right conclusion, 
primarily by reading the District Boards Act itself. 
The cases cited deal with other provisions of law and 
not with the District Boards Act of 1922. Tor, as 
observed in one of the cases cited by Mr. Kunzru him- 
self, namely Ramaswami Goundan v. Muthu Velappa 
Gotinder (1), the Act itself may give an indication 

(1) (1922) I.L.R., 46 Mad, 636 (647). 
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that the Judge who has to preside over a,n election 
court was not meant to be a civil court. 

Section 15 of tlie District Boards Act provides that 
the election of any person as a member of a Board 
may be questioned by an election petition. Section 
18 says that “An election petition shall be heard by 
.Mukerjif J. the District Judge within whose jurisdiction the con- 
stituency concerned is situated . . . and at a 

place in the district within which such constituency is 
situated.” Section 18 further provides that it is 
open to provide by framing a rule in this behalf that 
the election petition shall be heard by “some other 
person or tribunal”. This rule has to be framed by 
the Local Government; see section 3, clause (9) and 
section 172 of the District Boards Act. Section 18 
in using the words “other person or tribunal” does 
not give a clear indication as to whether the District 
Judge is a “person” or a “tribunal”. Beading it 
as a whole, section 18 indicates that it will be open to 
the Local Government to appoint any person other 
than the District Judge or any tribunal other than the 
Districti Judge to hear an election petition. 

Section 19 provides that the Code of Civil Proce- 
dure shall be followed as far as it is not inconsistent 
with the District Boards Act or any rule (evidently to 
be framed by the Local Government), subject to 
certain provisions mentioned in the section. One of 
these provisions, as already stated, is that there shall 
be no appeal either on a question of law or fact, and there 
shall be no application in revision, against or in respect 
•of the decision of the court. The District Judge, or 
‘ some other person or tribunal’ ’ appointed by a rule 
framed by ^ the Local Government, is described here as 
account of the application of the 
Civil Procedure Code an appeal would lie from the 
order of the District Judge to the High Court and a 
revision would also be maintainable if the order of the 
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District Judge be final. Evidently it is the inten- 
tion of the legislature that so much of the Civil Pro- 
cedure Code as allowed an appeal or a revision will 
not apply to an election court. Section 20 of the 
District Boards Act describes the officer hearing an 
election petition as “election court” and provides 
that “the election court shall have the same powers 
and privileges as a Judge of a civil court, and may, 
for the purpose of serving any notice or issuing any 
process or doing any other such thing, be entitled to 
employ, with the consent of the District Magistrate, 
any peon or other officer or clerk attached to the, court 
of the District Magistrate.” This provision in sub- 
section (1) to section 20, in my opinion, gives a clear 
indication of the mind of the legislature. Tit matters 
little who presides over an election court, but the 
person who presides will have the powers and pri- 
vileges of a Judge of a civil court. This means that 
he is not to be a civil court but will have the powers 
and privileges of a civil court, though not the status. 
In this view the District Judge has only the powers 
and privileges of a Judge of a civil court, but other- 
wise he is not a civil court. The District Judge as 
the principal court of original civil jurisdiction and as 
a court having several other courts under his adminis- 
trative control would be fully in a position to serve 
his orders and notices by means of the agencies under his 
control; but for the purposes of hearing an election 
petition he is to utilise the peons or other officers 
and clerks attached to the court of the District Magis- 
trate. This, in my opinion, is a clear indication that 
though the services of a District Judge arc to be 
utilised for the purposes of hearing an election petition, 
his peons and subordinate officers and clerks are not 
to be utilised. To use a well known phrase, he has 
to preside over the election court as a persona 
designata and not as a court. Sub-section (2) to 
section 20 makes the matter further clear. A District 
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Judge’s decree or order is executable either by bim- 
court subordinate to him if be sends the 
TODisr decree or order for execution to such courts, yet we 
akhtak find that tlie costs awarded by an election court or a 
hto^ security bond given for costs are to be realised and 
enforced not by the District Judge’s court or any court 
.X ; ■■ r subordinate to him, but by the Collector of the district 
• and m a manner which is inconsistent with the 
manner of execution of a civil court decree or order, *' 
namely as if it were an order passed by the Collector 
in proceedings under the Agra Tenancy Act or the 
Oudh Rent Act. 

A close scrutiny of the provisions of the District 
Boards Act itself leads me to the conclusion that it was 
never the intention of the local legislature that the 
District Judge’s court was to be the election court, 
though the services of a District Judge were intended 
to be utilised. In this view, the District Judge hear- 
ing an election petition is not a civil court, and there- 
fore the first chain in the cargument of Mr. Kunzm 
fails. 

^ Now I shall proceed to examine the cases cited by 
, Mr. Kunzm in order to see whether there is anything 
in them which would suport the view put forward 
■on behalf of the applicant that the District Judge 
hearing an election petition under the District Boards 
Act, 1922, is a civil court. 

The first case to be noticed is naturally a Privy 
'Council case cited by Mr. Kunzru. It is Balakrishna 
Udayar v. Vasudem. Ay^jar (1). This case arose 
under section 10 of the Religious Endowments Act 
(XX of 1863), and one of the questions for decision 
was whether the word “court” in section 10 meant 
the^ District Judge himself personally (as persona 
designata) or his court. If the function imposed on 
the District Judge was to be done by. him as a persona 
(1) (1917) LL.R., 40 Mad., 793. 
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designata, no revision lay to the High Court and no 
further appeal lay to the Privy Council. Their ghtixam 
L ordships held that the word •‘“court” meant court 
and not the presiding officer. This case is not of any akhtab 
«, ssistance to Mr. Kunzru, because the word -“court”- 
i6 defined in the Act itself as the principal court of 
original civil jurisdiction. Strictly speaking, no 
question of the presiding officer being a persona 
designata could have been seriously urged in the case. 

In the case before me it is the “District Judge” who 
is mentioned and not his “ court”. The Privy 
Council held that “court” meant court and not the 
officer personally, and I am holding that the expres- 
sion “District Judge” means the ■^‘District Judge” 
and ndt his “court”. 

The next case to be considered is the Madras case 
already mentioned, namely Ramaswami Goundan v. 

Muthu Velappa Gounder (1). This was a decision 
given under Madras Local Boards Act and the rules 
framed thereunder, and the question to be decided 
was whether the District Judge, who was to hear the 
petition, was a persona designata or a court. Con- 
sidering the language of the Act and the rules, the 
decision arrived at was that the “ District Judge ” 
was a court and not a persona designata. The deci- 
sion that was arrived at must be taken to be based on 
the language before the Madras Court arid cannot be 
applied to the case before us. The right of hearing 
the election petition was given to the District Judge, 
but no indication was given as to the procedure to be 
followed. It was accordingly pointed out that the 
procedure would be the procedure to be followed by 
him as a court. One of the learned Judges 
<(Keishnan, J.) distinguished a Bombay case on the 
ground that it was decided on the language of the Act 
which the Bombay Court had to construe. The 

(1) (1922) I.L.R., 46 Mad., 636. 
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_ learned Judge remarks at page 547: “The Bombay; 
Act provides that for purposes of the inquiry the Dis- 
trict Judge may exercise any of the powers of a civil 
court. This may well have been held to indicate that 
the District Judge when making the inquiry was not 
a civil court himself. Each ciise has to be judged on 
• its own language and I am unable to treat the Bombay 
case which deals witii a different Act as an authoritv 
for the present case.” This observation of the learned 
tjudge affords a complete answer to Mr. Kuvzrus. 
argument that we ought to follow the Madras case. 
We have not got before us the full text of the law 
and rules on which the Madras Court proceeded, and' 
ihereiore I do not feel bound to treat tin's case as an 
authority on the question raised before us. 

The next case is that of Palanismni Pillai v. Sri- 
nivasarangacJiariar (1). This case contains no dis- 
cussion of the point bel'ore us, and therefore need not 
be considered. 

In the case of In re Nanchand Shivchand (2) the 
question for decision before the Bombay Court was 
whether the District Judge acting as the election court 
was a court within the meaning of the Code 
of Criminal Procedure and whetlier, therefore, 
any prosecution of persons wdio appeared before the 
Judge and produced documents could be instituted 
without the sanction of the Judge under section 1P5 
of the Criminal Procedure Code. It was held that the 
District Judge was a “court”, though for purposes 
of a civil! revision he might not be a court’ This 
ruling is of little use on the question before us, for we- 
want to know whether the District Judge is or is not 
a civil court” within the meaning of clause (l i) of 
the Letters Patent of the Allahabad High Court. 
The cases considered by the Bombay Court would 
indicate that in Bombay a District Judge exercising 
function as an election court under the Municipalities; 

(I) (192i) 47 M.L.-T.,. 795. (2) ( 1912 ) IX.R., 37 Bom., 366. 
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Act is not treated as a civil court, and no revision is 
allowed against his orders under the Civil Procedure 
Code. 

V. 

The next case that I feel inclined to consider is the 
case of H. D. Chatter jee v. L. B. Trihedi (1). There 
the question was whether an order passed by a “Kent 
Controller” was passed by him as a civil court and Mukerfi, 
whether, therefore, the High Court could revise his 
orders under section 107 of the Government of India 
Act. It was held that he was. The reasons for the 
decision will be found at page 534 of the report and do 
not throw much light on the language of the Act 
which I have to construe. The reason given for the 
decision waS' that rule 24 of the rules framed by the 
Local Government and section 23 of the Calcutta Rent 
Act (by which the Rent Controller’s office was 
created) laid down that in all proceedings before them. ' 

the Controller and the President of the Tribunal should 
have all the powers possessed by a civil court for trial t 
of suits, with this modification that only the substance 
of the evidence need be recorded. On this provision 
and on this provision alone it was held that the Rent 
Controller was a court of civil jurisdiction. I am 
afraid this case does not throw much light on the point 
before us. 


Against Mr. Kunzru’s contention the Full Bench 
decision of this Court in Ahdur Rahman v. Abdur 
Rahman (2) was cited. The questions to be decided 
there were not whether the election court under the 
Municipalities Act (the Commissioner) was a civil 
court but two other questions stated at page 526 of the 
report. The points argued were that the United' 
Provinces local legislature could not appoint any court 
or tribunal or the Commissioner for trying election 
cases and that the Local Government could not take 
away the right of appeal or revision to and by this. 

(1) (1921) I.L.R.. 49 Cal., 528. (2) (1925) LL.R., 47 AIL, 513. 
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Court against the decision of tlie Coniniissioner. At 
page 629 no doubt the following observations occur : 
“It may be added that the appellant’s argument breaks 
down at the outset, unless the term “civil courts” used 
in the Letters Patent can be held to include such a 
court as that created by section 22 of tlie United Pro- 
yinces Municipalities Act. It is not strictly necessary 
to decide the point, but in the opinion of the majority 
of us these words were never intended to cover a 
tribunal created under a particular statute for a parti- 
cular purpose.” I do not consider that this observa- 
tion can be treated as any decision at all on the point 
before us, and if I were inclined to accept Mr. 
Kunzru’s arguments, tins observation would not have 
stood in my way. I may, however, point out that the 
language of the Municipalities Act, so far as the crea- 
tion of an election tribunjil goes, is very similar to the 
language of the District Boards Act of 1922. There 
is, however, an important difference, inasmuch as 
under the Municipalities Act the Commissioner was 
•created the election tribunal, while under the District 
Boards Act it is the District Judge. In the case of a 
Commissioner it will be difficult to argue that his court 
was a court of civil jurisdiction, but in the case of a 
District Judge the use of the very name would lend 
some support to the view that his court was a civil 
oourt. 

I hold that the election court whose decision is being 
sought to be impeached by the applicant is not a 
-civil court, and, therefore, it is not under the super- 
intendence of the High Court under section 107 of the 
Government of India Act. In view of this decision it 
is not necessary to consider the other links in the chain 
•of Mr. KunZfu’ s arguments. 

I would dismiss the revision as incompetent and 
with costs. 

Beiwet, J. — This, is an application for revision of 
■an order dismissing an election petition brought under 
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section 15 of the United Provinces District Boards 
Act, 1922. A preliminary objection is taken that no 
revision lies. Section 19(2)(e) of that Act states : 
“There shall be no appeal either on a question of law 
or fact, and no application in revision against or in 
respect of the decision of the court.” The reply in 
.ground 6 of the grounds of revision is “That section 
19(e) is ultra vires of the U. P. Legislative Council.” 
The first matter is to examine the powers of the U. P. 
Legislative Council. Under the Government of India 
Act, 1833, legislation was vested in the Governor - 
■General of India in Council. This system of legislat- 
ing from a central source exclusively, continued in 
force until the passing of the Indian Councils Act. 
1861, which established local legislatures for the prov- 
inces of Madras and Bombay, and gave power to the 
Governor-General in Council to extend the provisions 
of the Act to Bengal and to establish similar local 
legislatures in other provinces. A local legis- 
lature was first established in the North-Western 
Provinces under this Act. Section 42 laid down that 
local legislatures could “make laws and regulations 
for the peace and good government of such presidency, 
■and for that purpose to repeal and amend any laws and 
regulations made prior to the coming into operation of 
this Act by any authority in India, so far as they affect 
•such presidency : Provided always, that such Gover- 
nor in Council shall not have the power of making any 
laws or regulations which shall in any way affect any 
of the provisions of this Act, or of any other Act of 
Parliament in force, or hereafter to , be in force, in 
such presidency.” Section 48 extended these provi- 
sions to future Councils of Lieutenant-Governors. 
'Section 43 contained a list of subjects on which thei 
local legislature might only legislate with the previous 
-sanction of the Governor-General. 

We now come to the Government of India Act of 
1915. The powers of local legislatures are given in 
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section 79. There is the power to make laws for the 
peace and good government, the need for previous 
TODiN sanction for laws altei'ing any law made by another 

akhtab authority in India, or for laws dealing with certain 

subjects, and sub-section (4) which provides : “The 
local legislature of any province has not piower to make 
Bemiet j affecting any Act of Parliament.” 

This Act provided in section 106 for the powers and 
jurisdiction of High Courts. In section 107 it is 
provided: “Each of the High Courts has superintend- 
ence over all the courts for the time being subject to 
its appellate jurisdiction” and may call for returns, 
transfer suits or appeals, make rules, prescribe forms 
and fees. Section 108 empowers High Courts to 
make rules for Bench and single Judge jurisdictibu. 
Section 109 empowers the Governor-General in 
Council to alter local limits of jurisdiction of High 
Courts. Section 110 exempts the Governor-General' 
and Governors and their executive councillors from the 
jurisdiction of High Courts. Section 111 refers to 
justification by written orders of the Governor- 
General. Section 112 provides the law to be ad- 
ministered by High Courts of original' jurisdiction. 
Section 131(3) provides: “Nothing in this Act shall 
affect the power of the Governor-General in Legisla- 
tive Council to repeal or alter any of the provisions 
mentioned in the fifth schedule to this Act, or the 
validity of any previous exercise of this power.” Ini 
the fifth schedule are mentioned “section 106 — ^juris- 
diction, powers and authority of Higli Courts; 108(1) 
— exercise of jurisdiction of High, Court by single 
Judges or division courts”; also sections 109, ilO, 111 
and 112. It is to be noted that section 107 is omitted' 
from the fifth schedule. The argument has been 
advanced that the omission is made because it was 
intended that the Governor-General in Legislative 
Council shoidd not have power to affect the revisional 
jurisdiction of the High Courts. This argument 
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appears incorrect. There is no reason why such an 
exception should be made. It appears that section 
107 is omitted because it refers to “all courts for the 
time being subject to its appellate jurisdiction” and 
the appellate jurisdiction is provided for in section 
106. A measure affecting the appellate jurisdiction 
in section 106 will affect the power of superintendence 
in section 107, and thus there was no need to include 
section 107 in the fifth schedule. A reference to the 
Act for establishing High Courts, 1861, shows that 
section 107 corresponds, with only verbal changes, to 
section 15 of the Act of 1861. Section 106 corre- 
sponds to section 9, — ^jurisdiction and powers of High 
Courts. Section 9 stales that the powers of the High 
Courts are “subject and without prejudice to the legis- 
lative powers in relation to the matters aforesaid of 
the Governor-General of India in Council.” 

The system therefore was continued by the Govern- 
ment of India Act of 1915 that legislation affecting the 
jurisdiction and powers of the High Courts was to be 
made by the Governor-General in Legislative Council, 
and there was no provision for the legislation by the 
local legislatures. 

The provisions of the Government of India Act of 
1916 have been set out, because it was under that Act 
that the United Provinces Legislative Council passed 
the United Provinces Municipalities Act, Act IT of 
1916, which contains in sections 19 to 27 provisions for 
an election tribunal which are almost the same as the 
provisions in the United Provinces District Boards 
Act, 1922, sections 16 to 23. The validity of these 
provisions in the Municipal Act of 1916 has been con- 
sidered by a Pull Bench of this High Court in Aldur 
Rahman Y. Ahdur Rahman (1), and it was held that 
the local legislature had power to pass this Act. On 
page 526 the second point set out shows that revisional 

(I) (1925) LL.R., 47 AJl., 613. 
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jurisdiction was also considered. This ruling will be 
discussed in more detail later, but at present it is cited 
.to show that it referred to the Government of India Act 
of 1915, where the powers of the local legislature were 
not so extensive as at present. These powers have 
been extended by the Government of India Act of 
1919. That Act is a consolidating Act and it omits 
section 79, but its provisions are found in section 80A 
with some additions. The prohibition against making 
any law affecting an Act of Parliament remains, and 
section 84 has added to it a paragraph stating : “A law 
made by any authority in British India and repugnant 
to any provision of this or any other Act of Parliament 
shall, to the extent of that repugnancy, but not other- 
wise, be void.” A new' section is added, 45 A, which 
states : “(1) Provision may be made by rules under this 
Act (a) for the classification of subjects, in relation to 
the functions of government, as central and provincial 
subjects, for the purpose of distinguishing the functions 
of Local Governments and local legislatures from the 
functions of the Governor-General in Council and the 
Indian legislature.” Sub-section (4) states: “The 
expressions central subjects ’ and ‘ provincial sub- 
jects’ as used in this Act mean subjects so classi- 
fied under the rules.” By section 129A (1) the rules 
are to be made by the Governor- General in Council, 
with the sanction of the Secretary of State, and shall 
not be subject to alteration by the legislatures in India, 
Under sub-section (3) the rules are to be laid before 
each House of Parliament for sanction. Under sec- 
tion 45 A the Devolution Kules were published on the 
t of December, 1920. Schedule I, Part I — Central 
Subjects, contains : “16. Civil law, including law.s 
regarding status, property, civil rights and liabilities, 
and civil procedure; 30. Criminal law, including 
criminal procedure; 41. Legislation in regard to any 
provincial subject, in so far as such subject is in Part 11 
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of this schedule stated to be subject to legislation by 
the Indian legislature, and any powers relating to such 
subject reserved by legislation to the Governor-General 
in Council.” Schedule I, Part II — Provincial sub- 
jects, contains : 1. Local self-government, that is to 

say, matters relating to the constitution and powers of 
Municipal corporations, improvement trusts, district 
boards . . . subject to legislation by the Indian 

legislature as regards (a) the powers of such autho- 
rities to borrow otherwise than from a provincial gov- 
ernment, and (h) the levying by such authorities of 
taxation not included in schedule II to the Scheduled 
Taxes Rules.” 
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There is no provision for the constitution and powers 
of election tribunals to be subject to legislation by the 
Indian legislature. Nor is there any exclusion of such 
a subject, though an exclusion is specified on another 
matter; — ‘'exclusive of matters arising under the 
Cantonments Act, 1910”. The important provision 
is contained in paragraph 17 : “17. Administration 
of justice, including constitution, powers, maintenance 
and organisation of courts of civil and criminal juris- 
diction within the province; subject to legislation by 
the Indian legislature as regards High Courts, Chief 
Courts, and Courts of Judicial Commissioners, and any 
courts of criminal jurisdiction.” What is the meaning 
of the expression “subject to legislation by the Indian 
legislature”? It does not mean that such subjects are 
excluded from legislation by the local legislature. The 
exclusion of subjects is provided for by the use of the 
word “excluded”. Pot example, in Part II — Provin- 
cial subjects, it is provided in paragraph 5 : "5. 
Education : provided that (a) the following subjects' 
shall be excluded, namely (i) the Benares Hindu 
University, etc.”' The naeaning of the expression is 
given in paragraph 41 of Pari T, qubied above, and 
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jihat paragraph makes it possible for the Indian legis- 
GHxtLAM lature to legislate on a provincial subject where these 
uDDiN words are used. It does not take away the power of 
ATrtfT.T, . fhe local legislature to legislate on the same subject. 
The result is that both legislatures have a concurrent 
power of legislation on such subjects. To keep the 
legislation in harmony the provision is made in section 
80x4. as follows ; “(3) The local legislature of any prov- 
ince may not, without the previous sanction of the 
Governor-General, make or take into consideration any 
law ... (ft) regulating any provincial subject which 
has been declared by rules under this Act to be, either 
in whole or in part, subject to legislation by the Indian 
legislature, in respect of a,ny matter to which sucl; 
declaration applies.” The result is tliat subject to 
the previous sanction tlie local legislature may legislate 
on the “constitution, powers, maintenance and or- 
ganisation” of the High Court and Chief Court. 

That the local legislature has exercised such powers 
is shown by the Oudh Courts Act, United Provinces 
Act IV of 1925, which states in tlie preamble that the 
Governor-General has given his previous sanction 
required by section 80A, sub-section (3) of the Govern- 
ment of India Act. Section 3 states : ; “On and from the 
commencement of this Act there shall be established for 
Oudh a Chief Court, hereinafter referred to as the 
Chief Court.” The local legislature, acting under 
paragraph 17 of Part II of Schedule I of the Devolu- 
tion Rules, obtained previous sanction and passed this 
Act setting up a Chief Court. The rule refers 'to the 
High Courts and Chief Courts in precisely the same 
terms. The appellant’s learned counsel, Mr. Kunzm, 
in an elaborate address referred to many rulings, and 
he argued that local legislatures could not pass laws 
affecting the powers of High Courts. Hone of these 
rulings referred to paragraph 17 of Part II of 
Schedule I of the Devolution Rules, under which this 
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power has been given in 1920 to local legislatures. If 
the argument of Mr. Kunzru were correct, it would 
apparently follow that since 1925 the Oudh Chief Court 
has been functioning without jurisdiction. 

Mr. Kunzru laid stress in his address on ■ the provi- 
sions in the Government of India Act, 1919, for legisla- 
tion by the Indian legislature in regard to High 
Courts, — section 131(3) and the fifth schedule. He 
argued that as the Act did not provide for legislation 
on this subject by local legislatures, therefore such 
legislation was repugnant to the Act, and therefore void 
under section 84. This argument ignores ’^Le Buies 
under the Act. The error arises from the fact that the 
Government of India Act, 1919, is a consolidating Act, 
as stated in the title : “An Act to consolidate enactments 
relating to the Government of India.” In the Govern- 
ment of India Act of 1915 there was an attempt made 
to deal in the Act itself with the question of what 
matters should form the subject of legislation by the 
central legislature and local legislatures respectively. 
Accordingly, for the central legislature there was a list 
of subjects in section 65, and the provision of the fifth 
schedule and section 131(3); for the local legislatures 
there was a list in section 79. These provisions have 
been retained in the Government of India Act, 1919, 
section 79 now forming part of section 80 A. But it 
was found that a much more elaborate division must 
be made between the central and local legislatures than 
could be effected in the Act itself. Consequently 
there was added to the Act section 45 A providing for 
rules to classify subjects into central and provincial, 
and corresponding limitations were imposed in section 
67(2) (^) and (ii) for the central legislature, and section 
80 A (3) (e), (/), and (g) for the local legislatures. It 
is to these rules that we must looK for the subjects on 
which each legislature may legislate. And there is 
provision in the rules under which local legislatures 

73 AD 



1933 


Ghtoam 

jSTizam- 

XJDDIK 

‘V, 

Akhtab 

Husain 

Khan 


Bmnet, 


1026 


THE INDIAN LAW RBPOBTS 










[VOL. LV 


.may with previous sanction pass lawt 
jurisdiction and powers of High Courts 


— may with previous sanction pass laws afiecting tlie 

jurisdiction and powers of High Courts. These provi- 
tFDDXN sions are not inconsistent with the sections of the Act; 

supplemental to the sections. Section 131(3) 
Khan doos not give the Governor-General in Council exclu- 
sive power to alter the provisions of the Act in 
B^nnctf J. the fifth schedule; it does give him this power^ but not 
exclusively. So the provisions in the rules which 
give the local legislatures similar power in regard to 
High Courts are not repugnant to section 131(3). 

The argument now took a different shape. It was 
admitted that if local legislatures could affect laws 
passed by the Indian legislature, then the revisionall 
jurisdiction of the High Court under section 115 of 
the Code of Civil Procedure might be taken away. But 
it was said that the High Court has revisional juris- 
diction under its Letters Patent, and also under sec- 
tion lOY, Government of India Act. , ,• 

As regards the Letters Patent it was argued that 
section 11 provided “that the said High Court of Judi- 
cature at Allahabad shall be a court of appeal from 
the civil courts of the said territories and from all other 
courts to which there, is now an appeal to the Sudder 
Dewanny Adawlut”, and that section 35 stated : “And 
We do further ordain and declare that all the provisions 
of these Our Letters Patent are subject to the legisla- 
tive powers of the Governor-General in Legislative 
Council, and also of the Governor-General in Council 
under section 7l of the Government of India Act, 1915, 
and also of the Governor-General in cases of emergency 
under section 72 of that Act and may ^e in all respects 
amended and altered thereby.” Tt was argued that 
as section 35 does refer to the Government of India 
Act but does not provide that the Letters Patent are 
subject to legislation by the local legislature, therefore 
the Letters Patent are not so subject. But the Gov- 
ernment of India Act to which reference is made is 
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jihat of 1916, not that of 1919. There has only been lass 
one Letters Patent issued after the Government of Gtixjlam 
India Act, 1919, and the Devolution Buies of 1920. UDDIN 
That is the Letters Patent of the High Com-t of Ban- akimab 
goon, and section 47 says : “ ‘And We do further 

ordain and declare that all the provisions of these Our 
Letters Patent are subject to the legislative powers of 
the local legislature and of the Indian legislature” etc. 

It is therefore clearly the intention that the powers and 
jurisdiction of High Courts should be subject to the 
legislative powers of the local legislature, and it 
cannot be intended that there should be an exception 
only in the case of Bangoon and that other High Courts 
should not be so subject. The provision for Bangoon 
is a recognition by the Crown of the effect of the 
Devolution Buies. 

Learned counsel for the applicant relied chiefly on sec- 
tion 107, Government of India Act. One of his argu- 
ments was that this was a section of an Act of Parlia- 
ment, and any law made by any authority in British 
India repugnant to it would be void to the extent of ’ 
that repugnancy under section 84. He argued that 
the local legislature had no power under the Act to 
legislate in regard to the High Court, and that the 
Indian legislature had no power to legislate in regard 
to section 107 because that section is not entered in the 
fifth schedule as a section which the Indian legislature 
is empowered by the Act to alter. Learned counsel 
relied strongly on a recent ruling of a Special Bench 
of the Bombay High Court in Balhrishna Hari PJikn - 
salJcar v. Emperor (1). This was an application for 
criminal revision against convictions by a Sub-divi- 
Sional and Special Magistrate of offences under section 
21 of Ordinance II of 1932. This Ordinance was 
made by the Governor-General un'der section 72 of th'e 
Government of India Act which says': “but the power 
of making Ordinances under this section is subject to 


(1) (1932) I.L.R., 57 Bom., 93. 
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the like restrictions as the power of the Indian legis- 
lature to make laws.” Section 51 of the Ordinance 
stated: “there shall, save as provided by this Ordi- ♦ 
nance, be no appeal from any order or sentence of a 
court constituted untler tliis Ordinance, and, save as 
aforesaid, no court shall have authority to revise such 
order or sentence” etc. On page 110, Beaumont, 0. J., 
states: “I have no doubt, therefore, tliat the section 
does take away the powers of the High Court derived 
under the Code of Criminal Procedure, and under the 
Letters Patent. But, as I have said, it was not com- 
petent for the Ordinance to take away the powers 
derived under section 107 of the Government of India 
Act. Now, what are those powers? Under section 107 
the High Court has superintendence over all courts foi- 
the time being subject to its appellate jurisdiction. It 
is not disputed tliat rights of superintendence include 
not only superintendence on administrative points, but 
superintendence on the judicial side too, and that under 
its' power of superintendence the High Court can 
correct any error in a judgment of a court subject to 
its appellate jurisdiction. It seems to me clear that 
the Special Courts under the Ordinance are courts 
subject to the appellate jurisdiction of the High Court, 
because under section 39 the High Court has power to 
hear appeals in certain cases.” On page 109 he 
stated : “but the powers conferred on the High Court 
by section 10,7 of the Government of India Act, which 
is an Act of the Imperial Parliament, cannot he con- 
trolled by the Governor-General. That, in my judg- 
ment, is the effect of section 65 of the Act an'd of the 
fifth schedule.” 

Now, the learned Ghiep Justice and his colleagues 
did not anjwvHere refer to the powers of legislation 
given under the Devolution Rules of 1920 to the Indian 
legislature. The ruling, therefore, is no authority on 
the interpretation of thosh portions of the rules which' 
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have been quoted. Apparently these rules were not 
brought to the notice of the Court and the Court pro- 
ceeded on the assumption that the only powers of legis- 
lation were those quoted from section 65 of the Act and 
the fifth schedule, both of which provisions date from 
the earlier Government of India Act of 1915, and not 
irom the later Act of 1919 which gave wider powers in 
accordance with the Montagu-Chelmsford reforms. 
Presumably the powers of the Governor-General to 
make Ordinances under section 72 were also widened, as 
the restrictions for those powers are stated in section 72 
to be the same as the restrictions for the Indian legis- 
lature. Owing to this important omission the ruling 
is not an authority for the doctrine of ultra vires in tlie 
present case. But in one respect it is useful, as it lays 
down that section 107 applies because in the Ordinance 
the High Court has power to hear appeals in certain 
cases. 

This brings up the consideration of the court whicli 
heard the election petition in the present case. The 
United Provinces District Boards Act, 1922, provides, 
in section 18 : 

“18. (1) An election petition shall be heard by the 

District Judge within whose jurisdiction the constituen- 
cy concerned is situated (unless some other person or 
tribunal has been appointed by rule in this behalf) and 
at a place in the district within which such constituency 
is situated. 

“(2) An election petition, and any apphcation 
relating to the hearing of an election petition, may 
be presented to such District Judge, or to such other 
person or tribunal, or to a Munsif within whose juris- 
diction the constituency concerned or any part thereof 
is situated.” 

Section 19 applies the Civil Procedure Code in 
regard to suits except so far as it is inconsistent with 
the Act or any rule. Certain provisos follow, includ- 
ing the one excluding appeals and revisions. 
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Section 20 states; “20. (1) Unless it is otliewise 

provided by rule made in tliis behalf, the election court 
shall have the same powers and! privileges as a Judge of 
a civil court and may, for the purpose of serving any 
notice or issuing any process or doing any other such 
thing, be entitled to employ, with the consent of the 
District Magistrate, any peon or other ofl&cer or clerk 
attached to the court of the District Magiskate. 

“(2) An order for costs, or an order for the realisation 
of a security bond for costs, piissed liy the election court, 
may be sent by that court for execution to the Collector 
of the district within which the constituency concerned 
is situated, and an order so sent shall' be executed by 
the Collector in the same manner as if it were an order 
passed by the Collector in proceedings under the Agra 
Tenancy Act, 1901, or the Oudh Rent Act, 1886, as 
the case may be”. 

To show that the Iligli Court has superintendence 
over the election court under section 107 of the Govern- 
ment of India Act, it must be shown that the election 
court is a “court for the time being subject to its appel- 
late jurisdiction.” The petition in the present case 
was heard by the District Judge, as there are no rules 
for another person or tribunal under section 18. 

Learned counsel argued that the District Judge is a 
civil court under the Bengal, Agra and Assam Civil 
Courts Act, 1887, hawing cognizance of all original suits 
for the time being cognizable by civil courts, under sec- 
tion 18. Section 20(1) states : “Save as otherwise pro- 
vided by any enactment for the time being in force, an 
appeal from a decree or order of a District Judge or 
Additional Judge shall lie to the High Court.” There- 
fore he argues that section 107 would, apply. 

The question is ‘whether the District Judge is acting 
as a persona desiqndta under section 18 of the District 
Boards Act or whether the election petition is being 
heard in the civil court of the District Judge. It the 
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latter were the case, the Act would contain some provi- 
sion for the District Judge to Hse his own peons, officers 
and clerks instead' of those of the District Magistrate, 
or to realise costs through the civil courts instead of 
through the Collector. It was argued that these pro- 
visions are only inserted in case rules provide for another 
person or tribunal. But section 18 contemplates the 
District Judge as the person to hear the election peti- 
tion in the absence of such provision, and the omission 
to provide for the use of the machinery of the district 
courts is remarkable. 

Then there is the provision that the election court 
shall have the same powers and privileges as a Judge of 
the civil court. If the District Judge were not acting 
as a 'persona designata, the provision in section 20(1) 
would naturally run as follows, — “ the election court, 
when not the court of the District Judge, shall have 
the same powers and privileges as a civil court”. The 
omission of these words shows that the District Judge is 
merely acting as a persona designata and not as District 
Judge, and so it is necessary to give him also the powers 
and privileges of a civil court when hearing an election 
petition. It was argued that these words were merely 
put in for other persons. But they are also applied by 
section 20 to the District Judge. 

Mr. Kunzru referred to Bamaswami Goundan v. 
Muthu Velappa Gounder (1), where it was held that a 
District Judge trying an election petition under the 
Madras Local Boards Act, XIV of 1920, was not a 
persona designata but' was acting as the district court. 
The wording of the Act was examined and Ketshnan, J. , 
on page 643 points out that “Eule 4, clause (3) expressly 
says that in certain cases the Judge may 'direct any 
court subordinate to him to hold the inquiry. A Dis- 
trict Judge or Subordinate Judge has no court subordi- 
nate to him when acting as a persona designata but only 

(1) (1922) I.L.E., 46 Mad., 636. 
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: — when acting as the district court or the subordinate 

Nizam- court.” There is no provision in the District Boards 
tTDDiN Act, 1922, which gives an indication of this nature, 

i produce the Madras Municipal Act 

i- Khan or Local Boards Act, but from a perusal of numerous 

Madras rulings cited by him it appears that these Acts 
‘ contain no provision that the decision of the trying 

court was to be final, and they provide for trial by the 
; ordinary civil courts. These decisions have therefore 

; no bearing on the interpretation of the United Prov- 

I inces District Boards Act, 1922, which has quite differ- 

I ent provisions. In another case, Deivanayagani . 

I Pillai V. Diwan Mohide&n RimtJier (1), another 

; learned Judge held that the High Court had no power 

^ to revise an order of a Subordinate Judge when he was 

^ trying an election petition under tlie Madras Munici- 

Ll palities Act, as lie was not a civil court. Reference 

;’! '“ilso made to BlinidianJcar Nanahhai v. Mrmicifal 

• Cor'poration of Bombay (2). On page 609 Sir 

C] Dawrence Jenkins, 0. J.,. stated 

where a special tribunal, out of the ordinary 
course, is appointed by an Act to determine questions 
J a® *0 wglits which are the creation of that Act, then, 

I except so far as otherwise expressly provided or neces- 

sarily implied, that tribunal’s jurisdiction to deter- 
mine those questions is exclusive. 

It is an essential condition of those rights that they 
should be determined in the manner prescribed by the 
Act to which they owe their existence. In such a case 
there is no ouster of the jurisdiction of the ordinary 
courts, for they never had any; there is no change of the 
^ old order of things; a new order is brought into being. 

^ Here not only is the Chief Judge appointed the 

expressly provided that his order 
shall be conclusive, and that every^ election not called in 

(1) (1922) 44 M.L.J., 39. (2) (1907) 31 Boro.. 604. 
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question in accordance with the provisions of section 33 
shall be deemed to have been to all intents and purposes 
a good and valid election. 

“But then it is argued that this is a suit of a civil 
nature, and section 11 of the Civil Procedure Code 
provides that the courts shall have jurisdiction to try- 
all suits of a civil nature. But from this rule are 
excepted ‘suits of which their cognizance is barred by 
any enactment’. The jurisdiction of the courts can 
be excluded, not only by express words, but also by 
implication, and there certainly is enough in section 33 
of the Municipal Act for this purpose; for there is no 
right which the plaintiff can at this stage assert as the 
subject of this suit, which is not subject to the condi- 
tion that its essential basis must depend on the decision 
of the tribunal created for the purpose.” The Court 
therefore held that a suit would not lie on the original 
side of the Bombay High Court to declare that an elec- 
tion under the Municipal Act was invalid. It held 
that although the Chief Judge of the small cause 
court was to inquire into the validity of an election 
under the provisions of the Act, that did not make the 
suit a civil suit and the civil courts had no jurisdiction 
in regard to the suit. This case is an answer to the 
■argument for applicant that because the District Judge 
hears the election petition therefore the case must be 
a civil suit and he must be acting as a civil court. 

Reference was made to Sheonandan Prasad Singh v. 
King-Emperor (1), where it was held that the High 
Court has no jurisdiction to superintend the proceed- 
ings of Commissioners appointed under the Defence of 
India Act, 1915: This case came under the provisions 
of the Indian Councils Act, 1861, and the power of 
superintendence in section 15 of the Indian High 
Courts Act of 1861, which section is similar to section 
107 of the present Government of India Act, 1915. 

(1) (1918) 3 Pat. L..T., .581. 
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Tile learned Chiee Justice said on page 590 ; “it 
argued on behalf of the petitioner that the powers 
TOWN of superintendence conferred by section 15 could not be 
htoaw away by an Act of the Indian legislature, such 

khIIT powers being conferred by an Act passed in the same 
session of Parliament as the Indian Councils Act and 
consequently, by reason of the proviso in section 22 of 
that Act, placed beyond th e control of the Governor - 
General in Council. The Defence of India Act, how- 
ever, does not purport to take away any existing powers 
of superintendence but merely to create a new court 
which shall be independent of the High Court. The 
superintendence conferred on the High Courts by sec- 
tion 16 was confined to superintendence over those 
courts which are subject to the appellate Jurisdiction of 
the High Court, whereas the tribunal over which super- 
intendence is now asked for was by the very Act which 
created it subject to no appellate Jurisdikion what- 
, ever.” 

The Allahabad High Court had given one PuH Bench 
ruling on the subject in Al)dur Rahman v. Ahdur 
Rahman (1). That was an election case under the 
United Provinces Municipalities Act, Act II of 1916. 
The provisions of this Act, sections 19 to 27, are word 
for word the same as those of the District Boards Act 
of 1922, sections 16 to 23, with two exceptions. One 
difference is that the officer mentioned as the person to 
try the petition, if no other person or tribunal is ap- 
pointed by rule, is the Commissioner of tfie division, 
instead of the District Judge. The other difference is 
that section 23(2) (e) allows a reference on a point of 
law by the court to the High Court, and there is no 
such provision in the District Boards Act. Learned 
counsel argued that the ‘decisions in this Pull Bench 
case should not govern the present case because of this 
difference between the Commissioner and the District 
(1) (1926) I.L.R., 47 All., 613. 
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Judge. But if election courts were civil courts, the 
occupation of the presiding officer when he was not 
presiding in the election court would not make any 
difference. On the other hand if election courts are 
not civil courts, but are special courts created by statute, 
then the fact that a presiding officer of a civil court is 
appointed to preside over an election court will not 
make the election court a civil court. The ruling 
therefore does apply to the present case. In the ruling 
the Commissioner had set aside an election, and the 
person whose election was set aside filed an appeal in 
the High Court. He also filed a suit in the court of 
the Subordinate Judge for a declaration that the pro- 
ceedings of the Commissioner were null and void and 
that the provisions in the Municipalities Act were 
ultra vires of the local legislature. On page 526 the 
grounds of appeal were set out : — 

“1. That it is ultra vires of the United Provinces 
local legislature to appoint any court or tribunal for the 
trial or the exclusive trial of election cases or to appoint' 
the Commissioner as the election tribunal. 

“2. That, at any rate, it is ultra vires of the United 
Provinces local legislature to take away or restrict in 
any manner the powers of appeal or revision of this 
Court and to make the decision of the Commissioner 
final.” 

On the first point it was held on page 527, under the 
Government of India Act of 1915 which applied as the 
United Provinces Municipalities Act was of 1916 : “If a 
wide general power to legislate for the peace and 
good government of the province does not include a 
power to devise means for deciding on the validity of a 
disputed election to a seat on a Municipal Board, it is 
difficult to know what it' does include.” Again, “The 
local leffislature has, in a number of instances, both 
under the Indian Councils Act of 1861 and under the 
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1933 Government of India Act, created tribunals for parti- 
ghttlam cular purposes or excluded tlie iurisdiction of the civil 
uDDiN courts in particular cases. The enactments containing 
Akhtab these provisions have repeatedly come before the courts, 
never hitherto been suggested that there was 
any doubt as to their validity.” On page 529 it was 

Bmnet I added that the appellant’s argu- 

ment breaks doMui at the outset unless the term ‘civil 
courts’ used in the Letters Patent can be held to iimludc 
such a court as that created by section 22 of the United 
Provinces Municipalities Act. It is not strictly neces- 
sary to decide the point, but in the opinion' of tlie 
majority of us these words were never intended to cover 
a tribunal created under a particular statute for a 
particular purpose. There is equally little foundation 
for the contention that the Commissioner sitting as an 
election court is subject to the superintendence of this 
Court. The power of superintendence rests on section 
107 of the Government of India Act, which extended 
it to all courts subject to the High Court’s appellate 
jurisdiction. There is no other provision of law to 
which appeal can be made as conferring a power of 
superintendence in this case. It is very difficult to 
argue that the election court is under the appellate juris- 
diction of the High Court when the Act which creates 
it expressly declares that there shall be no appeal from 
any of its decisions.” On page 532 it is stated : “Tim 
ordinary rule is that" where the statute which creates tlie 
right also prescribes a specific remedy, the person 
^SS^i^ved is limited to the remedy so prescribed.” 
The Court found against the appellant on all points, 
that there was no right of appeal, revision, or suit. 
Since that decision the law against the applicant has 
become clearer, as the present District Boards Act of 
1922 was passed after the Government of India A.ct 
of ItllQ^and the Devolution Eules of 1920, which state 
clearly the power of the local legislature to pass Taws 
affecting the jurisdiction and powers of Higli Courts. 
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In Bhagwat Das v. Chhedi Koeri (1) it was held that 
no revision lay from an order of the District Judge 
sitting as a revenue court in a second appeal from ihe 
appellate order of the Collector. The procedure was 
under the Agra Tenancy Act, Act II of 1901. in a suit 
for arrears of rent. On page 538 it was held ; “It is 
clear that for a long series of years this Court has inter- 
pretetl section 167 in a sense which is fata! to the case 
put forward here by the applicants. It has been held 
that under the terms of section 167 the powers of the 
High Court to interfere in revision have been ousted. 
The decisions on this subject cover a period roughly 
from 1909 to 1925.” Under section 182 of Act II of 
1901 a second appeal lay to the High Court from the 
appellate decree of a District Judge. Mr. Krmzru’ s 
argument is that where appeals for some purposes lie, 
then there is a power of superintendence (or revision) 
under section 107, Government of India Act, and the 
previous section 15 of the High Courts Act, 1861. He 
also argues that restrictions on the revisional powers of 
the High Court in an Act of the local legislature are 
void. If these arguments were correct, then the long 
series of decisions of this High Court from 1909 to 
1925 are wrong, and both counsel and court missed 
these points. These arguments have not been accepted 
in any decision of this Court. It is argued that there 
are some decisions of the Calcutta and Madras High 
Courts in which the arguments have been partly 
accepted. One such case is Adhar Kumar v. Radhn 
Madan (2). In that case the President of the Calcutta. 
Improvement Tribunal purported to act as a court 
under Section 32, Land Acquisition Act, and ordered 
.some funds to be used in the purchase of lands. Ho 
appeal lay, but the High Court interfered in revision. 
The High' Court held that revisional power lay under 
section 115 of the Code of Civil Procedure as well as 

(I) (1926) 24 A.L.X, 637. (2) A.I.R.1932 Cal., 660. 
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under section 107, Government of India Act, and there 
18 no reference to an}?; bar of revision by the Local Act. 
,Tiie ruling therefore does not support the arguments. 
A similar reason makes the ruling in Gokul Chandra 
Lam y. IS'istanni Ghosh (i) inapplicable. In Ligot 
y. Ali Mahammad Mandal (2) it was held that the 
High Court had power under section 107 of the Gov- 


ernment of India Act to set aside proceedings by a 
Magistrate under section 145 of the Code of Criminal 
Procedure which were instituted without jurisdiction. 
At the time of this ruling in 1920 section 435 of the 
Code of Criminal Procedure, which deals with the 
power under the Code of revision, stated that “Orders 
made . . . and proceedings under chapter XII ... are 
not proceedings within the meaning of this section.” 
The effect of this provision merely was that there was 
no power of revision given by the Code. But there was 
no provision in the Code tluit no revision atiould lie. 
The decision therefore does not support the argument 
for the applicant. The ruling is similar to In the 
matter of the petition of Nailiu Mai (3). In H. D. 
Chatterjee v. L. B. Trihedi (4) it was held that the 
Rent Controller under the Calcutta Rent Act of 1920 
was a court of civil jurisdiction, because he has the 
power of a civil court and follows the procedure of a 
civil court, and therefore his order could be revised 
by the High Court under section 107, Government of 
India Act. As if is not stated that there was any 
provision in the Calcutta Rent Act against revision the 
case does not support the argument. It is not neces- 
sary to refer to other cases cited. 

From the considerations set forth the conclusion 
follows that the following propositions of law are estab- 
lished : — 

(1) The local legislature has power (with previous 
sanction) to pass laws affecting the jurisdiction and 


(1) (1930) I.L.R., 68 Cal., 1013. 
(3) (1902) I.L.R., 24 All., 315. 


(2) (1920) T.L.R., 48 Cal., 622. 
(4) (1921) I.L.B., 49 Cal., 628. 
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powers of the High Court, whether derived from the 
Government of India Act, 1919, the Letters Patent, or 
the Codes. 

(2) The power of superintendence under section 107, 
Government of India Act, 1919, depends on appellate 
power and can also be affected by laws of the local 
legislature. 

(3) Where a special tribunal is created by an Act of 
the local legislature or of the Indian legislature to 
determine rights created by that Act, and that Act 
states that tbe decision of the tribunal shall be final, 
there is no interference with the rights of appeal, 
superintendence, or revision of the High Court because 
the High Court never had such rights over that 
tribunal. 
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(4) Such a tribunal is created by sections 18 to 23 of 
the United Provinces District Boards Act, 1922, and 
under these sections an election petition is not tried 
in the court of the District 'Judge, but the District Judge 
presides in the election court as a fersona designdta. 

Accordingly I consider that no application in revision 
will lie in the present case, and I would dismiss the 
application with costs. 

By the Court : — The petition for revision is dis- 
missed with costs. 
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appellacct: cruvi'inal 


■ Before Sir Shah MnJiammad SMnian, Chief Justice, and 

Mr. [Justice Younq 

AuffuM, 3 EMPEROR V. JHABWAIjA and others* 


Indian Penal Code, section 1214 — Communist conspiracy to 
deprive the Queen of her sovereignty of British India— ^ 
“The Queen’’, meaning of — General Clauses Act (X of 
1897), section 3(23) — Conspiracy, evidence and proof of— 
Evidence Act (I of 1872), section 10 — Criminal Procedure 
Code, sections 208, 210, Qil— Power to commit without 
hearing whole of the prosecution evulcnce— Written state- 
ment by accused at sessions trial — Criminal Procedure Code, 
sections 256(2), 342 — Examination of accused not to he 
lengthy cross-examination — Criminal Procedure Code, 

section 367 — Judgment need not contain a resume of the 
entire eindcmcw— -Criminal hial—lJnnecessary mullipUcation 

of evidence — Sentence, eonsidemtions in adjudging 

Evidence Act (I of 1872), section 45 — Expert evidence as 
to identity of typewriter used for several documents — 
Evidence Act (I of 1872), section M— Printed newspaper 
as evidence of the facts stated therein. 


In a trial under section J 21A of the Indian Pena] Code the 
accused persons were claseifiahle into four groups— (1) 
members of the Communist Party of India ; (2) members of 
the Communist Parly of Great Britain; (3) professed Com- 
munists, but not members of any Communist Party; and 
(4) non-communists, who had been taking an active part 
and interest in Trade Union movements and in Worlcera and 
Peasants’ Parties. It was held that (1) The members of the 
first group, who subscribed to and adopted the programme of 
the Communist International of Soviet Russia, had undoubt- 
edly formed a revolutionary body with the professed object 
of overthrowing the present order of society and bringing 
about the^ complete independence of India by means of 
armed uprisings of the proletariat including the workers and 
peasants. This objective of theirs was not merely a distant 
aim to be realised in the unknown far off future, but was an 
immediate object, to be looked out for and realised whenever 
conditions became favouraible, for which the preliminary spade 


Ses8im^^» of B- L- Yorke, Additional 

bessions Judge of Meerut, dated the 16th of January, 1933. 
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work was to be carried on in the mean time. These persoiis 
were therefore guilty of having conspired to deprive His 
Majesty the King of his sovereignty of British India. (‘2t 
The riiembers of the second group belonged to the Communist 
Party of Great Britain, which was a section of the Communist 
Interns tioual, and had adopted the full programme of the 
latter. They were sent out to India for the express purpose 
of carrying out that programme, ■ and in close association with 
the first group took part in various activities which were part 
of the programme. They were, therefore, equally guilty. 
(3) Eegarding the third group consisting of professed com- 
munists who, however, were not members of any Communist 
Party, no doubt the mere holding of communist beliefs or 
doctrines was not punishable per se ; a theoretical communist 
or a student of communism could not be said to be guilty of 
an offence. And if a communist were to work individually, 
in furtherance of his belief, he would not l^e guilty of con- 
spiracy. Those persons in the third group, whose oonducl 
and whose acts established in point of fact that they had 
conspired with the members of the Communist Party to 
carry out the same doctrines, were guilty under section 1‘21A. 
14; Tlie persons in the fourth group not only did not belong 
to any party committed by its constitution to adoptii'ig the 
prograrnme of the Communist International, but were not 
even communists, believing in its doctrine of the inevitable 
use of force ; they could not be presumed to have entered into 
a conspirac}' with the communist accused for depriving His 
Majesty the King of his sovereignty of British India merely 
if they had taken part in Trade Union activities or bad made 
seditious speeches. Although it is a part of the communist 
programme to form communist fractions who enter into other 
non-communist organisations like Workers and Peasants’ 
Parties, Trade Unions etc.,_and try to influence the members 
and help in the dissemination of communist ideas, yet as such 
bodies are open to nion-communists and there is nothing in 
their constitutions to show that Qiey are communist organisa- 
tions, the mere fact of the association of non-com num'sts with 



communists in these organisations would not, without cogent 
evidence, justify an inference that they had all conspired 
together for the purpose of depriving His Majesty of hia 
sovereignty of British India. In the case of such accused 
persons something more than taking part in such organisa- 
tions or making seditious speeches would be required to prove 
the case of conspiracy beyond doubt. 

74 AD 
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Section J.21A of the Indian Penal Code obviously drawii a 
distinction between the Sovereign for the time being of the- 
United King'dom and the Covermnent of India or the Local 
G-overuinent. Any conspiracy to change the form of the- 
Government of India or of any Local Government, even 
thougli it may amount to an offence under another section 
of the Code, would not be an oH’enee under section 121A, 
unless it is a conspiracy to overawe such Government by means 
of criminal force, or show of criminal force. 

Depriving His Majesty of the sovereignty of British India 
would obviously include the severance of the connection of 
India with tlie Imperial Government in England. Any 
conspiracy to establish the complete independence of India, 
ast distinct from obtaining for it the status of a self-governing 
Dominion within the British Empire, would be tantamount 
to conspiring to deprive His Miijesty of the sovereignty of 
British India. The same result would follow if there was a 
consiiiracy to establisli a. iterfoetly deuiocratic*, or republican 
i'onii of goM'i'niiicnl in India ontsidi* the Brilisli Einivire. 

The reference to “The Queen’’ in section 121A is not a 
reference to the [xu^toual'I-y of Ihe Soveiv'igu for tlie time 
being. No doubt section IB of the Indian Penal Code defines 
“The Queen’’ as the Sovereign for ihe time being of the 
United Kingdom, but section 3(23) of the General Clauses 
Act provides that “The Queen’’ shall include her successors. 
For section 121A it is not necessary to establish that there 
is a conspiracy to deprive His Majesty the present King- 
Emperor of his sovereignty of Brii.ish India, i.e. withm the 
lifetime of the present King-Emperor; and the question- 
whet her the conspiracy is or is not expected or contemplated 
to succeed within the lifetime of the present King-Emperor 
is immaterial. 

Sections 208 and 210 of the Criminal Procedure Code do- 
not mean that once the Magistrate is satisfied that the pro- 
secution has established a ’prima fac4m caiso a,nd the accused 
should be committed to the court of session, he is still bound 
to take down all the remaining evidence for the prosecution; 
nor do they mean that if the Magistrate, after hearing part 
of the evidence of the accused, is satisfied that there is no 
case for commitment, he should nevertheless proceed to com- 
plete the recording of the entire evidence. The meaning is 
that if the Magistrate does not take all the evidence that the 
prosecution wishes to produce and distcharges the accused 
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under section 209, or does not t'ake all the evidence offered 
by the accused and nevertheless commits the accused under bmpebok 
section 210, the order would be illegal. Section 347’ also 
indicates that it is not correct to say that the Magistrate has 
absolutely no option but to hear the enthe evidence on both 
sides, and that he cannot commit the case unles^s he has done 
so. The proper procedure is that the prosecution can place 
before the court all the evidence on which they wish to rely, 
but after evidence has been taken which is sufficient to make 
out a imma facie case, it is not necessary to call further! 
evidence. Sunilarly if there is a mass of evidence tending to 
prove the tame point, it is not necessary that all £*uch evidence 
should be pToduced in the Magistrate’s court before the 
charge is framed. Notice of all evidence to be produced in 
the sessions court ought, however, to be given to the accused 
before the trial, otherwise he would be prejudiced. 

Queen-Empress v. Hay field (1)' and Queen-Empress v. 

Stanton (2), not approved. 

At the stage of the preliminary inquiry into a case triab‘’e 
by the court of session, the prosecution should exercise a 
careful discrimination and make a poper selection of evidence 
so as to avoid unnecessary multiplication of evidence tending 
to establish the same point; much time can be saved thereby 
and the record is not unnecessarily overburdened. It is a 
matter for consideration by the legislature whether the pro- 
cedure should not be further simplified so as to avoid duplication 
of trials. 

Section 256(2) of the Criminal Procedure Code allows an 
accused to put in any written statement in the trial of a 
warrant case in the Magistrate’s court. There appears to be 
no reason why, if the accused^tias 'already prepared a lengthy 
written statement, he should not be allowed to fi’e it in the 
court of session. This would not of course relieve the court 
of the necessity of questioning him. generally on the case in 
accordance with sections 342 and 364 of the Code. Much 
time of the court could be saved if such a written statement 
W'ere accepted instead of allowing the accused to re'ad it in 
'extenso in court and having it recorded as he reads it. 

The questioning of the accused referred to in section 342 is 
not meant to be a lengthy cross-examination as regards all 
the evidence produced by the prosecution. 

(1) (1892) LL.R., 14 AIL, 212. (2) (1892)’ LL-R., 14 AIL, 521. 
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1933 A judgment lias not to bo a rdsumd of tlie entire evidence 
Empbeob 01' a discussion of the relevancy of all the evidence. A court 
is entitled to select such evidence as it considers important 
Jhabwaia sufficient to prove the point in issue. Much time would 
be saved if the Sessions Judge does not feel himself cabled 
upon to discuss in his judgment all the evidence produced by 
the prosecution and the defence. 

A, document, of which the writer is not known, found in 
the possession of a conspirator, would not by itself be admis- 
sible for the purpose of proving the truth of its contents as 
against the other accused. 

Copies of printed newspapers containing an account of 
some proceedings, found in the possession of one accused, are 
not by themselves evidence of the truth of the facts stated 
therein, unless in connection with other facts they make the 
existence or non-existence of the facts mentioned highly pro- 
bable or improbable within the meaning of section 11 of the 
Evidence Act. 

The opinion of an expert that certaii? documents have been 
typewritten on the same machine is not admissible under 
section 43 of the Evidence Act which, as it stands, does not 
cover such expert opinion. The court may ask the witness 
to explain points in favour of his view, but must come to its 
own conclusion and not treat such opinion as expert opinion 
relevant by itself. 

The theory of punishment is based upon (a) the protection 
of the public, (b) the prevention of crime and (c) the reforma- 
tion of the offender. In the case of political offences, arising 
out of the beliefs of the accused, severe sentences defeat their 
object. In practice such sentences confirm the offenders in 
theii beliefs and create other offenders, thus increasing the 
evil and the danger to the public. 

Dr. K. N: Katju, Messrs. R. S. Pandit, Bankey 
Behari, K. 'N. Laghate, Tek Chand and Miss S. K. 
^piehru, for tlie appellants. 

Messrs. K. 'Me, I. Kemp and J. P. Mitt&r, for the 
Crown. 

SiJLAiMAN, C. 'J., and ‘Young, J. : — This is an 
appeal by 27 accused persons in what is known as the 
Meerut conspiracy case. The trial has become some- 
what notorious on account of its unprecedented duration. 
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All the accused persons, except Hutchinson, were i933 
arrested in March, 1929 (Hutchinson was arrested in . empbeor 
J une of the same year) and have all this time, except jhabwaia 
for the periods during which some of them were released 
on bail, been detained in jail. The trial commenced 
in the court of the committing Magistrate on a com- 
plaint filed on the 15th of March, 1929, and a supple- 
mentary complaint against Hutchinson on the .11th of 
June, 1929. 

The entire proceedings have now lasted for nearly 
four years and a half. This is accounted for as 
follows : (1) The preliminary proceedings before the 
Magistrate took o^er seven months, resulting in the 
commitment of the accused to the court of session on 
the 14th of January, 1930. (2) .In the sessions court 

the prosecution evidence took over 13 months; (3) the 
rec:ording of the statements of the accuwid occupied 
over ten months; (4) the def^ix;e evidence lasted for 
about two months ; (5) the arguments continued for over 
4-^ months; (6) the learned Sessions Judge took over 
five months thereafter to pronounce his judgment. (7) 

The last of the appeals was filed in the High Court on 
the l7th of March, 1933, and, as the paper books were 
all ready and printed, the 10th of April, 1933, was 
fixed for the hearing of the appeals. But the accused 
themselves applied for an adjournment of the hearing 
till after the long vacation, to which the Crown counsel 
agreed. Accordingly the 24th of July, 1933, was fixed 
for the appeal's, on which date the arguments com- 
menced, and having lasted for eight working days were 
concluded yesterday. 

The case was conducted on a gigantic scale. THe 
evidence consists of 25 printed volumes of folio size. 

There are altogether over 3,500 prosecution exhibits, 
over 1,500 defence exhibits, and no less than 320 witness- 
es were examined. The judgment itself is in two 
printed volumes covering 676 pages of folio size. 
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A mass of documentary evidence consisting of papers 
empijkob in printed, typewritten and manuscript forms books 
Jhabwala pamplilets, letters, notes, slips and other documents 
found in the possession of the various accused at the 
time of the searches, as well as tliose found at tlie search 
of numerous other places have been produced, and 
there is a mass of oral evidence, both from India and 
England, to prove tliem. Tliere 'is also voluminous 
evidence to prove the various political activities of all 
the accused and their association with each other. 

We think it is necessary to make a few observations 
in regard to the proceedings : — 

In the first place, there seems to be an erroneous 
impression that the entire evidence for the prosecution 
must be produced before the committing Magistrate, 
and that tlie Magistrate has no 0])tion to post])one the 
recording of sucli evidence. This view is based on the 
language of section 208^of tlic Criminal Procedure Code, 
under which the Magistrate is bound to take “all such 
evidence as may be produced in support of the pro- 
secution or on behalf of the accused”. Section 210 
also says that when “upon such evidence being taken 
and such examination (if any) being made”, the Magis- 
trate is satisfied that there are grounds for committing 
the accused he shall frame the charge. But all that 
-these sections imply is that the Magistrate should 
record all evidence for the prosecution which the com- 
plainant considers it necessary to produce. If the 
Magistrate stops the proceeding and does not take all 
the evidence that the prosecution wn’shes to produce, 
and discharges the accused under section 209, the order 
would be improper. On tH’e other hand, if the 
Magistrate does not take all the evidence offered by the 
accused and nevertheless commit's the accused to the 
court of session under section 213, the order would be 
illegal and is hound to be set aside. But these sections, 
in our opinion, do not m.ean that once the Magistrate 
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is satisfied tliat the accused should be committed to the 1933 
court of session, — that is, that the prosecution has empbeok 
established a prima jade case — he is still bound to take jhabwala 
down all the remaining evidence for the prosecution. 

Nor do they mean that if the Magistrate, after hearing 
part of the evidence of the accused, is satisfied that 
there is no case for commitment, he should nevertheless 
proceed to complete the recording of the entire evidence. 

Indeed, there is an express provision in section 347 
which requires that “If at any stage of the proceedings 
it appears to the Magistrate that the case is one which 
ought to be tried by the court of session, he shall commit 
the accused.” The significance of the words “ at any 
stage of the proceedings” obviously is that the Magis- 
trate should commit even though he has not heard the 
■entire evidence of both sides. 

In Queen-Empress v. Hay field (1) Knox, J., expressed 
the opinion that the prosecution cannot produce a 
witness as of right, when he had not been examined by 
the committing Magistrate, nor had he been examined 
by the Crown under the supplementary provisions of 
■section 219 of the Criminal Procedure Code and at tlie 
sessions trial the accused had no knowledge of tlie 
nature of the evidence which he might give. It does 
not appear that section 347 of the Code was considered. 

It also appears that the learned Judge thought that the 
•accused were being taken by surprise and were likely 
to be prejudiced. We think that although the ruling 
might be supported by the special facts of that case, 
and the rule laid down should be ordinarily applied, the 
law was too broadly stated. 

In Queen-Empress v. Stanton (2) the same learned 
Judge remarked that the prosecutor was not free to 
select the evidence which should be produced at that 
■stage — ^he was bound to produce all the evidence directly 

(1) (1892) I.L.R., 14 All., 212. (2) (1892) I.L.B., 14 All., 521. 
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1933 bearing; upon the charge. That observation, also was 
empeboh made in a different connection and without any reference 

V» , 

Jhabw.u'.a to the provisions of section 347. 

The same learned Judge in Queen-Empress v. Ahmadi 
(1) again made a similar observation that a Magistrate 
inquiring into a case was not empowered to frame a 
charge or commit until he had taken all the evidence 
the accused might produce. But that was a case where 
the Magistrate had declined to hear the evidence 
tendered on behalf of the accused and had committed 
her for trial. The observation made by the learned 
Judge must he read in connection with the facts of that 
case. 

lire case of Emperor v. Kunwwr Jam- ant Singh (2), 
decided by another Judge of this Clourt, was also quite 
different. In that case the Magistrate had not asked 
the accused wliether they had any evidence to produce. 
When an application was mnde on their behalf for the 
summoning of certain witnesses tlie application was 
rejected and the accused were committed to session. 
It was accordingly held that; the order was illegal and 
must be set aside. 

In our opinion it is not correct to say that the Magis- 
trate has absolutely no option but to hear the: entire 
evidence on both sides, and that he cannot commit the 
case to the sessions unless he has done so. This con- 
struction of these sections sometimes leads to two full 
trials — one before the committing Magistrate and the 
other before the sessions court. 

We think that the prosecution can, place before the 
court all the evidence on which they wish to rely, bu! 
after evidence has been taken which is sufficient to 
make out a prima facie case, it is not necessary to call 
further evidence. Similarly if there is a mass of 
evidence tending to prove the same' point, if is not 

(I) (1928) r.L.R., 20 AU., 264. (2) (1923) I.L.R., 46 All., 137. 
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necessary that all such evidence should be produced in 
the Magistrate’s court before the charge is framed, empeboe 
N otice of all evidence to be produced in the sessions jhabWa 
court ought, however, to be given to the accused at 
the trial, othervrise he would be prejudiced. The 
mere fact that some evidence is not produced till pro- 
ceedings in the court of session can in no way prejudice 
the accused if he has notice of it. If proper care is 
taken by the prosecution and by the accused as well as 
by the Magistrate concerned, the hearing in the Magis- 
trate’s court can be very much shortened. 

In the second place, if the prosecution exercises a 
careful discrimination and avoids the piling up of 
evidence and the overburdening of the record, much 
time can be saved. Of course, no sessions court would 
refuse to examine witnesses who ha,ve been sent up by 
the committing Magistrate, or reject evidence which 
has been relied upon by him : Queefi-Empress v. 
Bankhandi (1). But if a proper selection of evidence 
is made at the outset the volume of evidence can be kept 
within reasonable limits. 

We think that there has been unnecessary multipli- 
cation of evidence in this case, resulting in the produc- 
tion oT numerous documents tending to establish the 
same point. 

We think that the legislature should consider whether 
the procedure should not be further simplified so as to 
avoid duplication of trials. It seems wholly unneces- 
sary to have full hearings successively in the committing 
Magistrate’s court and again in the sessions court. 

This necessarily prolongs the duration of the trial, 
involving a considerable waste of time, and is not always 
in the interest of the accused. 

In the third place, the accused in their turn took an 
inordinately long time in reading out well prepared 

(1) (1892) I.L.B., 15 All., 6. 
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statements which the court had to take down word for 
empbroe word. Ill most cases they were nothing more than an 
-Jhabwala exposition, on an elaborate scale, of the doctrines of 
Commimism, its tenets and its [jrogramme. There 
has been an extravagant waste of time and energy in 
the dictation and recording of tliese statements. ' 

Section 256(2) allows an accused to put in any 
written statement in the trial of a warrant case in the 
Magistrate’s court. We do not see why, if the accused 
has already prepared a lengthy written statement, he 
should not be allowed to file it in the court of session. 
This would not of course relieve the court of the neces- 
sity of questioning liim generally on the case in 
accordance witli sections 342 and 364 of the Criminal 
Procedure Code. Much time of tlie court could be 
saved if such a written statement were accepted instead 
of allowing tlie accused to ixaid it in ewtenso in court 
•and to have it recorded as lie reads it. The doubt of a 
single Judge of this Court in Emperor v. A nsuiya (1) 
xvas not so much against the filing of such a written 
defence but against its taking the place of the examina- 
tion of the accused. 

It is to be noted, however, that apart from sections 
342 and 364' there is no section in the Code which per- 
mits an accused to make a statement at all in the 
sessions court. Section 342 enacts that the court shall 
■question the accused generally to enable him to explain 
any evidence against him. The accused must confine 
himself to relevant answers to the questions asked by 
the court. The Judge has power to refuse to record 
iirelevant answers, and, if necessary, may prevent the 
accused making lengthy irrelevant answers. 

Section 289 refers to “the examination (if any) of 
the accused”. It prima facie implies the possibility 
of there being no examination of the accused. But that 

(1) Weekly Notes, 1903, p. 1. 
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is up to the stage when he is asked “whether he means lass 
to adduce evidence”. This section has to be read in EiytPEBOB 
conjunction with the provisions of section 342 of the jhabwala 
C ode which makes it the duty of the court, for the 
purpose of enabling the accused to explain any evidence 
against him, to question him generally on the case 
“before he is called on for his defence”. But the ques- 
tioning of the accused referred to in the section is not 
meant to be lengthy cross-examination as regards all 
■evidence produced by the prosecution. If in a big trial 
the accused is at that stage called upon to explain all 
the evidence, he would naturally begin to argue his 
•case before his defence is called on, which obviously is 
not contemplated. 

It seems to us that the following form of question 
put to an accused is not only unnecessary but also likely 

lead to lengthy answers : 

Q . — The following documents are in evidence 
-against you. (Then a large number of exhibits are 
named.) Have you anything to say in explanation of 
the above evidence? 

'Such a question would invite an argumentative expla- 
nation of each of the documents mentioned. 

In the fourth place the length of the trial can be short- 
ened if the accused also were to exercise a proper 
'discretion in producing defence witnesses. In this case 
it seems to us that they were ill-advised to produce an 
unnecessarily large number of witnesses. 

In the fifth place, the length of arguments depends t) 
a great extent on the volume of evidence that has already 
heen brought on the record. If that volume is reduced 
the arguments are bound to be shortened in proportion. 

In this connection it may be mentioned that the Gov- 
■ernment at great expense had the whole of the oral and 
documentary evidence printed in the court below aji’d 
thereby provided every facility to the court and counsel 
in examining that evidence. 
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1933 In the sixth place, much time would be saved if the 
Empeeor Sessions Judge does not feel himself called upon ta 
Jhabwax-a discuss in his judgment all the evidence produced by ■ f 
the prosecution and the defence. A judgment has not 
to be a r6sumd of the entire evidence or a discussion of 
the relevancy of all the evidence. A court is entitled 
to select such evidence as it considers important and 
sufficient to prove the point for consideration.. 

We feel that if the learned Sessions Judge Had not 
discussed the entire evidence with minute detail, he 
need not have written so lengthy a judgment and need 
not have taken so much time. 

At the same time we must express our high apprecia- 
tion of the great care which the Judge has taken and 
the great perseverance and patience wliich he has shown 
in hearing this case. He has been so accurate and exact 
in his statement of facts that counsel for the appellants 
have not been able to draw our attention to any passage 
in the judgment which contained a wrong or incorrect 
statement of fact or gave a wrong reference to exhibits. 
Considering that the evidence before him was so vast 
and his judgment covers so many pages, it is very 
creditable to him that he has been able to be so parti- 
cular. 

But we must express our feeling that if there had 
been a greater discrimination in the choice and selection 
of eviaence for the prosecution, a greater restraint by 
the accused in keeping their statements witliin the 
limits of relevancy and a little more strictness on the 
part of the court, the trial would not have taken such 
a long time. 

As regards the appeal we would like to acknowledge 
that counsel for both sides Here in this Court have given 
Us great assistance in deciding the case. ■ In particular, 

S'fr. counsel for the Crown, who obviously 

knew every detail of the evidence, was always able to 
refer ug promptly to relevant evidence without any loss 
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of time whatsoever. In his arguments he has been 

ivery fair to the accused and has dravm our attention emp^oe 

also to circumstances which are in their favour. .riiuBWAi.A 

We now come to the facts. 

The appellants have been convicted of an offence 
under section 121 A of the Indian Penal Code (Act 
XLV of 1860). The charge against them was that in 
and between the years 1925 and 1929, within and 
without British India they agreed and conspired 
together with one another, and other persons and bodies, 
to deprive the King-Emperor of the sovereignty of 
British India. 

As there has been considerable argument as to the 
exact implications of this expression in the section, it 
may be convenient to dispose of that argument at an 
early stage. 

Chapter VA of the Indian Penal Code deals with 
■criminal conspiracy; and chapter VI deals with offences 
against the State. Criminal conspiracy is defined in 
section 120A in the following terms : “When two or 
more persons agree to do, or cause to be done, (1) an 
illegal act, or (2) an act which is not illegal by illegal 
means, such an agreement is designated a criminal 
conspiracy : Provided that no agreement except an 
agreement to commit an offence shall amount to a 
criminal conspiracy unless some act besides the agree- 
ment is done ]by one or more parties to such agreement 
in pursuance thereof. Explanation . — It is immaterial 
whether the illegal act is the ultimate object of such 
agreement, or is merely incidental to that object.” 

This section adopts the definition of criminal cons- 
piracy as understood in England. In 'Mvlcahy v. 

The Queen (1) Willes, J.. in delivering the opinion of 
the Judges consulted by the Lord Chancellor, 
remarked in his 11th answer at page 317 as follows : 

“A conspiracy consists not merely in the intention of 

(1) (1868) L.B., 3 H.L. (B- and Ir.), 300. 
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_ two or more, but in the agTeemeiit of two or more to do 

Emmbor au milawiul act, or to do a lawful act by unlawful means. 

Jhabwala So long as such a design rests iii intention only, it ia 
not indictable. When two agree to carry it into effect, 
the very plot is an act in itself, and the act of each of 
tlie parties, promise against promise, actus contra 
actum, capable of being enforced, if lawful, punishable 
if for a criminal object or for the use of criminal means. 
And so far as proof goes, conspiracy, as Grose, J., said 
in Eex v. Brissac (1) is generally 'matter of inference 
deduced from certain criminal acts of the parties, 
accused, done in pursuance of an apparent criminal 
purpose in common between them’.”’ This opinion 
was accepted by the Lord Chancellor and the other 
Lords. 

Section 121 of ihe Tndian Penal (hide is in the 
following terms : “Wlioewn- wages war against the 
Queen, or attempts to Avagc such war, or abets the' 
waging of such war, sliall be |)unish.ed Avith deatli or 
transportation for life.” 

Section 121A deals not only witli, depriving the 
Queen of the sovereignty of British India but also with 
conspiracy to overawe, by means of criminal force or 
the shoAv of criminal force, the Government of India 
or any Local Government. The word “Queen” is 
defined in section 13 as denoting the Sovereign for the 
time being of the LTnited Kingdom of Great Britain and 
Ireland and would therefore mean His Ma,jesty who is 
King-Emperor at the present moment. 

The section obviously draws a distinction between 
the Sovereign for the time being of the United Kingdom 
and the Government of India or the Local Government. 
It may therefore be conceded in fawour of . the accused 
that any conspiracy to change the form of the Govern- 
ment of India or of any Local Government, even though 

(1) 4 East, 171 . . 
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it may amount to an offence under another section of 

t.lie Code, would not be an offence under section 121A, empeboe 

• V* 

unless it IS a conspiracy to overawe such Government jhabwaia 
by means of criminal force, or show of criminal force. 

The accused have not been charged with any such 
offence. Depriving His Majesty of the sovereignty of 
British India would obviously include the severance of 
the connection of India with the Imperial Government 
in England. It cannot therefore be questioned that any 
conspiracy to establish the complete independence of 
India, as distinct from obtaining for it the status of a 
self-governing Dominion within the British Empire, 
would be tantamount to conspiring to deprive His 
Majesty of the sovereignty of British India. The same 
result would follow if there was a conspiracy to 
establish a perfectly democratic or republican form of 
Government in India outside the British Empire. 

This position has not been seriously disputed by the 
learned counsel for the appellants. 

What was strenuously urged was that the reference 
to the Queen in the section was a reference to the per- 
sonality of the Sovereign for the time being. The 
contention which has been very strongly urged is that 
unless it be established that there is a conspiracy to 
deprive His Majesty King George the Fifth of England 
of his sovereignty of British India there would be no 
offence within the meaning of the section. The conten- 
tion is carried further and it is argued that unless the 
conspiracy is directed against the sovereign rights per- 
sonally enjoyed by His Majesty, there would be no 
offence. On this assumption a further argument is 
built that unless the prosecution establish that it was 
in the contemplation of the accused to deprive the King- 
Emperor of the sovereignty of British India in the 
lifetime of the present King-Emperor, the offence would 
not be brought home to the accused. We do not thinK 
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that we need discuss these contentions at any consider- 
empbeok able lengtli, as, in our opinion, they have no force 
* jhabwala whatso.evei'. This argument overlooks the fact that in 
law the lung never dies. It is enough for the prosecu- 
tion to prove that there was a conspiracy to deprive the 
King-Emperor of the •sovereignty of British India. It 
is not necessary to show further that the conspirators 
were conspiring for such deprivation to take place 
within the lifetime of His Majesty the present King- 
Emperor. No doubt section 13 of the Indian Penal 
Code defines the word “Queen” used in section 121 A 
as the Sovereign “for the time being” of the United 
Ivingdom of Great Britain and Ireland. But section 
3, clause (23) of the General Clauses Act (Act X of 
1897) provides that the “Queen” shall include her 
successor. And so the question whether tlie conspiracy 
is expected to succeed in the lifetime of His Majesty the 
King-Emperor or that of his successor is wholly 
immaterial. 

It is important to note that the offence of criminal 
conspiracy is complete as soon as two or more persons 
agree to do or cause to be done an illegal act, 
or an act which is not illegal by illegal means. It is 
immaterial whether the illegal act is the ultimate object 
of such an agreement or ig merely incidental to that 
object. For the purpose of section 121 A it is not 
necessary that any act or illegal omission sliall take place 
in pursuance of the conspiracy. The agreement in 
itself is enough to constitute the offence. 

The case for the prosecution was put forward in the 
complaints which were filed before the Magistrate. 
It is not necessary to recite them at length. Tlreir gist 
is as follows : 

(1) That there exists in Russia an organisation call'e'd 
the Commumst International, whose aim is to overthrow 
all existing forms of government throughout the world 
by the creation of armed revolution an'T to replace them 
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by Soviet Eepublics controlled by tlie Central Soviet ^9^3 
Government in Moscow; that the Communist Inter- 
national has outlined a programme or plan of campaign jhabwala 
for the overthrow of other governments by means of 
general strikes and armed uprisings, the preliminary 
steps being the creation of Workers and Peasants’ 

Parties, Youth Leagues, Trade Unions etc., and the 
introduction of fractions of groups of Communists into 
such bodies, the encouragement of strikes, propaganda 
by speeches, newspapers, literature etc. 

(2) That the Communist International carried on 
its work and propaganda through various committees, 
branches and organisations controlled by its own execu- 
tive committee and various sub-committees. 

(3) That the Communist Party of Great Britain is a 
section of the Communist International. 

(4) That in 1931 a branch organisation of the Com- 
munist International was established in British India 
by a number of Communists including the accused 
Dange, Shaukat Usmani and Muzaffar Ahmad, who 
conspired together to deprive the King-Emperor of his 
sovereignty of British India. 

(5) That the accused Spratt and Bradley were sent out 
to India by the Communist International, through the 
medium of one of its branches, for furthering its aims. 

(6) That all the accused, although residing at different 
places, conspired with each other and other persons to 
deprive the King- Emperor of the sovereignty of British 
India and carried out the programme and plan of cam- 
paign laid down by the Communist International at 
various places. 

(7) And that, in particular, the accused forrhed a 
Workers and Peasants’ Party at Meerut and held a 
conference of it at that place. 

If is not now disputed that a Communist International 
exists in Moscow nor is it disputed that thei'e is a Com- 
munist Party of Great Britain. It is equally admitted 
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that a Communist Party of India was formed and 
existed in British India. 

It is convenient to divide the 27 accused into four 
groups : 

The first group consists of twelve <iccused, namely, 

(1) Muzaffar Ahmad; (2) Dangc, (3) (lha.te, (-f) Joglekar, 
(5) Nimbkar, (6) Mirajkar, (7) Ilsmani, (8) Sohaii 
Singh Josh, (9) Majid, (10) Ajodhia Prasad, (11) 
Adhikari and (12) Shamsul Hnda, all of whom are 
members of the Communist Party of India. 

The second group consists of two accused, (1) Spratt 
and (2) Bradley, who are members of the Comm.unist 
Party of Great Britain but not members of the Com- 
munist Party of India. 

The third group consists of six accused, (1) Goswami, 

(2) P. C. Joshi, (3) Chakraviu-ti, (4) Basnk, (5) 
ITutcliinson and (6) Mittra, who, it is now admitted, 
are communists by conviction, but did not become 
members of the Communist Party of India. 

The fourth group consists of the remaining seven 
accused, namely, (1) Desai, (2) Jhabwala, (3) Sahgal. 
(4) Alve, (5) Kaale, (6) Gauri Shankar and (7) Kadam, 
who are not communists and "who have, never been 
members of the Communist Party of India. They 
assert that they are political workers belonging to either 
the Peasants and Workers’ Associations, or Trade 
Unions or the Congress, and deny that tliey have ever 
belonged to any communist organisation or joined in 
any conspiracy. 

Having regard to the difference in the nature of the 
defences put up by the accxised of these various groups, 
their cases have to be examined separately. It will be 
convenient to take the accused in the groups into which 
they naturally fall. 

Th& First Group 

It seems to us that the prosecntion case against the 12 
accused who are admittedly members of the Communist 
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Party of India is both clear and simple. Thej know- ^^33 
ingly became members of the Communist Party of India empebob 
of which we know the constitution as well as the report jhabwaia 
of its working for the first year. 

P. 1207 (i) printed in Volume V(6) (Parties) at page 
964 onwards is admittedly a genuine document and 
contains the annual report of the executive committee 
of the Communist Party of India for 1927 as well as its 
constitution for that year. 

The Introduction mentions that “the aftermath of 
the War had created an all-round discontent and the 
nriasses were everywhere seen in a revolutionary mood 
which could not find a way for radical action, owing to 
lack of bold leadership.’-’ It points out that “at the 
time of the non-co-operation movement the masses joined 
the struggle with great zeal which led India almost to 
the verge of a great political upheaval.” It recites as 
a matter of history that the previous arrest of Muzaffar 
ilhmad and Dange on a charge of conspiracy brought 
into light “the programme of a national revolution that 
was proposed by the revolutionary leaders of world 
reputation for India”, and that the Indian Communist 
Party was started which attracted a number of people 
who were enlisted as its members, and that “among che 
ideals, the attainment of complete independence was 
kept in the forefront”. 

The report, having given a short history of the birth 
of the Communist Party of India, proceeds to record 
“the work done by the executive”. Under the heading 
“Eecord of work done during the period” it points out 
that in Bengal work was done in re-building the already 
existing Peasants and Workers’ Party in that province ; 
in Lahore work was done in educating the masses! in 
Bombay a left-wing organisation was found necessary 
and there was success in having a Workers and 
Peasants’ organisation which had already commenced 
work amongst the industrial workers with their organ 
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the “Kraiiti”. In Ecijputana a Workers and Peasants’ 
i-iMi'Kium Party had been started and efforts wonld be made to 
Jhatwala organise industrial labour; in Madras propaganda work 
was being done tbrougti Trade Unions and strike 
activities; and in the United Provinces and other pro-. 
Vinces owing to lack of sufficient financial resources no 
effective left-wing had been organised, but a favourable 
atmosphere for labour activities had been created. 

The report then contains what is called “The Con- 
stitution of the Communist Party in India, 1927”. 
It is significant to note that in paragraph 2, which 
formulated the conditions of membership, it is provided 
that “only those subscribing to the programme laid 
down by the Communist International will be eligible 
for its membership.” It provides for a central 
executive, for a “Presidium”, for a foreign bureau, 
and “fractions”. The foreign bureau was to act as the 
organ tluough which the international relations of the 
Party would be maintained and was to keep a constant 
touch with all the communist parties and the Com- 
intern, i.e. the Communist International. 

3 n paragiaph 20 it was provided tliat the Communist 
Party of India at its annual sessions would fomnlate 
a regular programme and policy to be carried out, and 
to form party groups called Comrades Fractions to work 
in the National Congress and the Trades Union 
Congress on behalf, of the party. 

This report contains a number of resolutions including 
(1) That the party looks up to the communist parties of 
i the woi’ld as well as the International, for lead and 

[ gaidanc-e. Then follows the “programme”. After 

pointing out that only the dynamic energies of the toiling 
masses can bring swaraj to India, the communists were 
.. called upon to formulate a common programme on the 
i hues of the following minimum programme : (a) Cora- 

I plete national independence and the establishment of a 

I democratic republic based on universal adult suffrage, 

1 etc. 

I 
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Several points emerge from this document. 

The first is that it was believed that the masses were 
seen in a revolutionary mood and that at one time the 
masses joined the struggle with great zeal, which 
brought India almost to the verge of a great political 
upheaval. 

The second is that the Communist Party is confined 
only to such members as subscribe to the programme 
laid down by the Communist International, Those 
who do not subscribe to such a programme are not eligible 
for membership at all. 

The third is that the minimum programme prescribed 
by the party was complete national independence. 

The only explanation which the learned counsel for 
these appellants has offered is that the word “pro- 
gramme” in this document has been loosely used for 
“aims and objects”, and that what the Communist 
j^arty in India had set before itself was not a programme 
but an ultimate aim and object which may not per $e be 
punishable. Reading the document as a whole, includ- 
ing the introductory portion, the history of the move- 
ment, the constitution of the party and the programme 
before it, we can have no doubt that the members of 
this party agreed together to achieve by action what was 
laid down therein as the minimum programme. 

As the members bound themselves to abide by the 
programme of the Communist International it' is neces- 
sary to see what that programme is. P. 2398 is a 
copy of the programme of the Communist International 
which is admitted to be a genuine copy. We can there- 
fore safely quote from it. The Introduction mentions 
that the Communist International openly advof’ates the 
violent overthrow of the bourgeois order by means of 
the Communist revolution and that the programme (for 
1924, which was in force in 1927) shows the vay to 
victory over the bourgeoisie. 
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Tlie first section deals witli wliat is called eapitalift 
wage slavery. The second section deals with the 
emancipation of the worker and the communist order. 
The third section deals with the fall of the bourgeoisie 
and the fight for communism. 


The first head under this section is “Tlie general 
characteristics of the transition period” which is a 
period of national war, of colonial uprisings etc. 


The second is “The dictatorshi]) of tlie proletariat as 
the unavoidable pre-requisite of the struggle for com- 
munism.” It points out the necessity of the proletarian 
dictatorship and says : 


“An unavoidable premise for tin; transition from 
oapitalism to communiam — the starting poie't witliout which 
the further evolution of mankind is oniiri'Iy impossible — is 
thus revolutionary overthrow of the bonrgu'ois Btiate a,nd the 
seizure of power by the working-class, wliicit is to set itself 
the first and most important task of suppressing the enemy 
and formally establishing the new rdgiine — the dictatorship 
of the proletariat, that is the most elementary pre-requisite 
for social evolution.” 


It then mentions the destrnction of the bourgeois 
State by the organs of proletariau class war and says : 

‘‘The seizure of power by the proletariat is nothing less 
than the destruction of the bourgeois State apparatus by the 
fighting organs of the proletariau class struggle and the 
organisation of a new proletarian class power by those 
organs.” 


It goes on to emphasise the destruction of the 
bourgeois monopoly of armies and the concentration of 
these in the hands of the proletariat and says : 

An essential part of the seizure of power by the working 
class is the destruction of the bourgeois monopoly of armies 
and the concentration of armies in the hands of the prole- 
taria,t. During the course of the struggle the main object 
in view must be the disarmament of the bourgeoisie and the 
arming of the proletariat.” 
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The 4th section points out the road to the dictator- 
ship of the proletariat and lays down the strategy of empbroe 
the Communist Party and the tactics to be adopted. jhabwal.^. 

The paragraph under the head “Revolutionary situa- 
tio.u and Party Tactics” may be quoted in extenso 
(p. 36) 

“Given a direct revolutionary situation, when the ruling 
classes are more or less disorganised, when the masses are in 
a state of revolutionary excitement, when the intermediate 
strata are inclined to go over to the side of the proletariat — 
the party of the proletariat is confronted with the task of 
leading the mass.es to the direct attack on the bourgeois 
State. This is achieved by the advancement of more marked 
slogans and the increasing intensity of mass movements, to 
which must be subordinated all branches of party agitation 
and propaganda, including parliamentary activities. These 
comprise strikes, combination of strikes and demonstrations, 
combination of armed demonstrations and strikes, and 
finally the general strike in conjunction with the highest 
form of the direct military fight against the State power of 
the bourgeoisie. This fight is 'subject to military rules; it 
presupposes a military plan (the fixing of time and place etc.), 
aggressive operations and undivided loyalty and heroism on 
the part of the proletariat. Such actions presuppose the 
organisation of the broad masses into militant bodies, which 
by their very form should attract and 'set into motion the 
largest number of toilers (Council of workers and peasant 
deputies, soldiers’ councils etc.). A pre-re(|uisite for victorious 
tactics is propagandist work in the army and. navy. 

It is unnecessary to quote other extracts. The whole 
programme from beginning to end shows, without a 
shadow of doubt, that the programme laid down is the 
overthrow of the existing order of society and govern- 
ment by the use of force with ultimate resort to arms. 

A revised programme of the Communist International 
was printed in 1929. It is P. 2339, the genuineness 
of which also is admitted. It is much in the same 
terms. Under the section dealing with the period of 
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transition it equally enipliasisea that the conquest of 
power by the proleta,riat is a jicceswaiy condition 
jHABWAtiA precedent, and that it does not mean ])eaiCcvl'ully captur- 
ing the ready-made bourgeois State machinery by means 
of a Parliamentary majority; that the violence of the 
bourgeoisie can be suppressed only by the stern violence 
of the proletariat; tlie conquevSt of power by the 
proletariat is the violent overthrow of bourgeois power, 
the destruction of the Capitalist State apparatus 
(bourgeois armies, police, bureaucratic hierarchy, the 
judiciary, parliaments, etc.) and substituting in its place 
new organs of proletarian ponmr. 

It is not necessary to quote otlier extracts, but it may 
be pointed out that among tire fundamental tasks of 
communist strategy and tactics it is provided that 

“The Communist Pnrty must operilv rec.n-'nize the rights 
of the Colonies to separate nud their ' righii to carry on 
propaganda for this separation, i.e., propa.ganda in favour 
of the independence of the Colon it's from the Imperialist 
State; they must recognize their right of armed defence against 
Imperialism (i.e., right of rebellion and revolutionary war) 
and advocate and give active support to this defence by all 
the means in their power.” 

The mass action is stated to include : 

“Strikes; a combination of strikes and demonstrations; a 
combination of strikes' and armed demonstrations ; and finally 
the general strike conjointly with armed insurrection against 
the State power of the bourgeoisie. I^ie latter form of 
struggle which is the supreme form must be conducted 
according to the rules of war, it presupposes a, plan of campaign, 
offensive fighting operations and unbounded devotion and 
heroism on the^ part of the proletariat. An absolutely 
essential condition precedent for this form of acliiou is the 
organisation of the broad masaea into militant units, which, 
by their very form, embrace and set into action the largest 
possible^ numbers of toilers (Councils of Workers’ Deputies, 
^ 0 diers Councils, etc.), and intensified revolutionary work 
m the army and the navy.” ' 

The Communist Parties in the Colonial and semi-Colonial 
countries must carry on a bold and consistent struggle against 
foreign Imperialism.” 
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And they are warned that “Failure to take advantage _ 
of the culminating point in the development of the 
revolutionary situation, when the party of the 
proletariat is called upon to conduct a bold and deter- 
mined attack upon the enemy, is not less dangerous. 
To allow that opportunity to slip by and to fail to 
start rebellion at that point means to allow the initiative 
to pass to the enemy, and to doom the revolution to 
defeat.” 

It is apparent from these few extracts alone that the 
members of the Communist Party of India, who 
subscribe to this programme of the Communist Interna- 
tional, have undoubtedly formed a revolutionary body 
with the professed object of overthrowing the present 
order of society and bringing about the complete inde- 
pendence of India by means of armed uprisings of the 
proletariat, which includes the workers and the 
peasants. 

The contention of the learned advocate for the appel- 
lants that such an objective is a distant aim to be 
realised in the unknown far off future cannot be 
accepted for a moment. No doubt the communists 
would, as a tactical measure, begin with the preliminary 
stages in the first instance, but whenever conditions 
become favourable they would adapt themselves to 
those conditions and resort to armed revolution, if neces- 
sary. Nowhere in the programme is it suggested that 
such an armed revolution is not to be brought about 
within any period of time. The question is entirely 
one of opportunity, and the opportunity has to be seized 
and not lost sight of as soon as it occurs. 

That the object in view is not a mere dream of the 
communists which may be realised after several genera- 
tions beyond the lifetime of the present accused is 
aipparent from their own statements made before the 
sessions court. The accused Nimbkar read a long 
written statement in court which was ultimately 
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accepted by all the communist accused persona, and 
has been called their joint statement. It contains an 
exposition and elaboration of the, theories of coni- 
raunisra and extends to such a length, as to have caused 
an inexcnsalile waste of time of the court. The state- 
ment says : 

“When we are trying to set np an entirely new system 
of laws we cannot be expected to pay very ninch respect to 
the existing one ... We fully subscribe to the system of 
thought and the well thought out and scientific political 
programme laid down for the world revolution by that most 
powerful worldwide revolutionary organisation, the Com- 
munist International. . . While we assert onr general 
deterministic view we do not nt.tempt 'to use this as an argu- 
ment by which to escape from the consequences of our actions 
or to minimise them in the eyes of the ennrt : on the contrary 
we lay the greatest possible sti’ess upon the importance of 
con'acions revolutionary activity, organisation and leader- 
ship.” 

It goes on to state that tlu; ludiau national revolution 
is inevitable, and, in deseriliinq^ the attitude of the 
accused towards Indian affairs, says : 

“We cona'der that the way in whicli the economic and 
political life of the world generally and of India in particular 
has developed makes it certain that the Indian national 
revolution, now developing, will culminate fairly soon in the 
revolutionary overthrow of the British Impeiualist rule.” 

It then goes on to admit that : 

We have no objection to the help of the Communist 
International and the Eussian working class; in fact, we 
consider that India should welcome such help.” 

Every attempt has been made to emplia„sise in this 
long statement the inevitability of violent revolution. 
We consider it wholly unnecessary to bnrdoii our judg- 
ment with further extracts froni this statement. It 
leaves no doubt in our minds that the violent overthrow 
of the present order of society and bringing about the 
independence of India by means of an ai’med revolution 
is not a distant but an immediate object, although in 
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the absence of favourable conditions the spade work 

has to be done as a matter of policy and tactics. We ei»p32kob 
are fully convinced that any group of persons, who jilvbw.u.a 
formed themselves into a party and placed before 
themselves a programme of this type and agreed to 
give effect to it to the best of their ability, have undoubt- 
edly conspired to deprive His Majesty the King of 
his sovereignty of British India. j There can be no 
manner of doubt that on these admitted facts, and on 
the statement of the accused themselves, the offence 
with which they have been charged has been fully 
established. We could have multiplied extracts from 
their statements, extracts from sipeeches made by them, 
and extracts from their writings to show that these are 
their professed object, programme, and plan of action. 

We, however, consider it unnecessary to go any further, 
and on the evidence mentioned above we unhesitatingly 
record a, finding that these accused persons have been 
rightly convicted of the offence under section 121A. 

As frequent references will have to be made to some 
of the parties and unions that were formed, and an 
appreciation of their constitutions would be useful in 
considering the cases of some of the accused, it is 
convenient at this place to discuss them, before taking 
up the case of each accused. 

In addition to the Communist Party of India,, which 
has already been discussed, there came into existence 
towards the end of 1928 an All India Workers and 
Peasants’ Party. This was subsequent to the forma- 
tion of Provincial Workers and Peaisants’ Parties. 
Advantage was taken of the Christmas session of the 
Congress at Calcutta, and the first All India Workers 
and Peasants’ Party conference was convened during 
the Christmas of December, 1928. The President-elect 
was the accused Sohan Singh Josh, and the secretary 
of the reception committee was the accused Goswami. 

It was on this occasion, that the All India Workers and 
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Peasants’ Party was formed. Tliere are two copies of 

h'mon the constitution of this Party. Bo(li show that the object 
of the Party was the attainmenli of complete freedom 
from imperialism in general and British Imperialism 
in particular, and a thorough democratisation of India 
based on economic, social and politicuil e.manci|pation of 
tile masses. But the means for the attainment of this 
object was stated to be the .Party prograanme adopted 
from year to year at the annual session of the Party 
or at any extraordinary congress called for the same 
purpose. It is to be noted that the constitution did 
not say that the Party adopted the programme of ffie 
Communist International or that its members would 
in any way be bound by the decision of any communist 
party. Anyone seeking to bc^ a memhor who read the 
constitution would not npeessa.rily conclude that it was 
a communist organisation. .Nor would it follow that 
anyone who was invited to the All India Workers and 
Peasants’ Party Conference would necessarily be 
aware that speeches in pursuance of the aims and objects 
of communism would be made at such a conference. 

The fact, however, remains that at this Calcutta 
conference a number of resolutions accepting several 
theses, which were presented to, or perhaps read at, 
the conference, were adopted. We have also the 
presidential address delivered on the occasion by the 
Communist President. A few extracts from these may 
he quoted with advantage. 

[These extracts are omitted here.] 

It is, therefore, quite clear that although the 
constitution of the All India Workers and Peasants’ 
Party did not in itself disclose that it was a communist 
organisation, there is no doubt that ■-the party was 
organised and formed by communists and that the 
presidential address delivdred at the confeifence and 
the theses accepted by resolutions advocated communist 
doctrines and principles and urged the adoption of the 
communist programme. 
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Then there were Workers and Peasants’ Parties in 
the various provinces. These stand on a slightly 
different footing. There was the Workers and 
Peasants’ Party of Bengal, which when originally form- 
ed stated the object of the party to be the attainment 
of swaraj in the sense of the complete independence of 
India based on economic and social emancipation and 
political freedom of men and women, but as to means 
to be adopted the constitution enjoined non-violent 
mass action as the principal means for the attainment 
of the above object. But later on the constitution was 
amended and the mention of non-violent action was 
dropped and for it was substituted “The ralljdng of 
the people to mass action will be the principal means 
for the attainment and realisation of the above objects’ ’ . 
But there was nothing in the constitution of this party 
on paper to suggest that it was a communist organisa- 
tion. It is not suggested even by the prosecution that 
it was so. 

The Workers and Peasants’ Party of Bombay had as 
its object the establishment of swaraj (complete national 
independence) wherein the means of production, 
distribution and exchange are publicly owned and 
socially controlled. The immediate political demands 
and the economic and social demands enumerated in 
it were those which might be put forward by a socialist 
organisation. There was nothing in the constitution 
to suggest that it was a communist party, nor were its 
members bound to follow the communist programme. 

There was also a Workers and Peasants’ Party in 
the Punjab whicli has as its aims and objects the secur- 
ing of complete independence from British Im- 
perialism by every possible means, to liberate 
workers and peasants from every sort of political, 
economic and social slavery and the establishment of a 
united socialists’ republic. This party was called the 
Kirti Kisan Party. The constitution did not disclose 
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^ that this association \\'as lU'cessarily a coimnunist 

ejii'mui.h oi-ganisation; although tliere is no doubt that tlie lead- 
iiiAinvALv members of it were communists. 

The prosecution case is tliat in the United Provinces 
also a Workers and Peasants’ Pjui,)- was formed at 
Meerut. This fact was not adniilti'd on behalf of the 
accused who were said to be its members. But there 
is no doubt that several letters issued under the 
signature of the accused P. C. Joshi were on printed 
forms which described him as the general secretary 
of the Workers and Peasants’ Party, XJ. p. It is not 
necessary to discuss all the evidence, but there seems 
to be no doubt that on the occasion when a conference 
of the Mazdur Kisan Sangh (admittedly not a com- 
munist organisation) was being held at Meerut, 
advantage was taken of the opportunity and a Workers 
and Pcasanta’ Pa.rty of the XT. P. w:is formed. There 
is also evidence to show that a nGWspa])e.r, the “Kanti 
Kari”, was regarded as its organ. But the constitu- 
tion of this party is not avaihible, and therefore apart 
from the fact that some of its members were professed 
communists, it cannot be definitely stated that the 
newly formed Workers and Peasants’ Party, U. P., 
was a communist organisation. 

Although the constitutions of the provincial parties 
do not themselves show that they were communist 
organisations, there is no doubt that the formation of 
such bodies is a part of the programme laid down by 
the Communist International and is in furtherance of its 
aims and objects. 

As regards the conference of the Mazdnr and Kisan 
Sabha held at Meerut, it is not said that the conference 
itself was a communist conference, though the Presi- 
dential address delivered on the occasion praised the 
'Soviet Government and the lead it had 'given to the 
Trade Union movement. 

Before dealing with the evidence it is necessary to 
mention the question of the admissibility of a number 
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of documents wliicli has been raised on behalf of the 1933 
accused. We have considered a good many of them to 
be admissible, though we do not think it necessary to jh^bwal-i 
discuss the question of admissibility separately in respect 
of each. On the other hand, there have been some 
documents which we have excluded from our considera- 
tion altogether on the ground of their inadmissibility. 

We do not propose to discuss each document separately, 
but ve think it sufScient to point out the principles 
which we have followed, and on which we have acted : 

1. We have considered that the execution or author- 
ship of a “document” is a question of fact and may 
be proved like any otlier fact. 

2. In such a case a document may be “proved”, as 
defined in section 3 of the Evidence Act, ‘ ‘when the court 
considers its existence so probable that a prudent man 
ought, under the circumstances, to act upon the sup- 
position that it was written by the person alleged to 
be its author, even though no direct proof of his hand- 
writing is given.” Thus a document may be proved 
both (i) by direct evidence, and (ii) by circumstantial 
evidence. 

3. (1) (a) Before the provisions of section 10 of the 
Evidence Act can be invoked it has to be established 
from independent evidence that there is reasonable 
ground to believe that two or more persons have 
conspired together to commit an offence. 

(b) When tliis is shown, (i) anything said, (ii) any- 
thing done, or (iii) anything written by any one of such 
persons, would be a relevant fact as against each of the 
other conspirators; provided that “it is in reference to 
their common intention”. 

(c) Such things said, done or , written would be 
relevant for the purpose of (i) proving the existence of 
the conspiracy, and also (ii) for showing that any 
such person was a party to it. 
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3. (2) (a) In section 10 “anything said” would' 
include the statements made, speeches delivered or 
declarations made; (b) anything “done” must be some 
act done, and not merely the intention or knowledge 
of the person; (c) anything written would include (i) a 
manuscript, whether signed or unsigned, written by the 
person, and (ii) matter transcribed by him on a tyne- 
writer. 

4. But a document, of which, the writer is not 
known, found in the possession of a conspirator, would 
not by itself be admissible for the purpose of proving 
the truth of its contents as against the other accused. 
The fact of possession would be evidence to show that 
the conspirator, in whose possession it is found, had 
received and preserved it. 

5. Section 11 of the Act nuikes a, “fact” inconsistent 
with a.ny fact in issue or relevant fact, relcwant. It 
applies to facts not otherwise relevant under the pre 
ceding sections. It does not make all documents, which 
make the existence or non-existence of a relevant fact 
probable or improbable, relevant. The expression 
“highly probable or improbable” is significant. It 
indicates that the connection between the facts in issue 
and the collateral facts sought to be proved must be 
so immediate as to render the co-existence of the two 
highly probable. The relevant facts under this section 
either (i) exclude, or (ii) imply .more or less distinctly, 
the existence of the facts sought to be proved. 

6. Copies of printed newspapers containing an 
account of some proceedings, foiind in the possession 
of one accused, are evidence of the fact of the publica- 
tion of such an account in that paper, but are not by 
themselves evidence of the truth of the facts stated 
therein, unless in connection with other facts they 
make the existence or non-existence of the facts men- 
tioned ‘ ‘highly probable or improbable’ ’ . ‘ 

7. The opinion of an expert to the effect that one 
document has been typewritten on the same machine 
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as another document is not admissible under section 45 1933 

of the Evidence Act. It is for the legislature to emtekoe 
consider whether the section should not be amended; jhabwals. 
hut as it stands, it does not include such exipert opinion. 

The court may ask the witness to explain points in 
favour of the view whether the two documents have or 
have not been typewritten on the same machine, but 
must come to its own conclusion and not treat such 
assistance as an expert opinion — a relevant fact in itself. 

8. The identity of the machine on which two letters 
have been typewritten would not by itself show that the 
writer of the two is one and the same person. But 
such a conclusion may be drawn from additional 
evidence, e.g., internal evidence afforded by the docu- 
ment, or external circumstances, or the continuity of 
the correspondence passing between the sender and the 
addressee. 

9. Even in a criminal case where secondary evidence: 
has been adduced in place of primary evidence, the 
provisions of sections 65 and 66 of the Evidence Act 
are applicable and must be complied with before such 
secondary evidence is admitted. 

10. In order to establish that the accused were in 
correspondence with an individual going by the name 
of M. N. Roy in Berlin it is not incumbent upon the 
prosecution to establish that any of the letters were, 
in fact, written by any particular M. N. Roy. It is 
enough to show that some person living in Berlin was 
in conspiracy with the accused and correspondence was 
passing between them. 

The activities of the various accused have been dealt 
with at considerable length in the judgment of the 
learned Sessions Judge, and the substantial accuracy 
of the main facts mentioned therein— as distinct from 
inferences drawn from facts or the admissibility of some 
documents, has not been seriously disputed before us. 

We, however, do not propose to go into the matter in 
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any great detail, and shall content ourselves with 

EMpmoa mentioning the important facts only. 

Jhabwaia No. 1, Muzaffar Ahmad— Mxiz&ilaT Ahmad was 
elected to the executive committee of the Communist 
Conference at Cawnpore in December, 1925. He was 
a member of the executive committee of the Peasants 
and Workers’ Party of Bengal in 1926. According to 
his own statement he had published in England a 
manifesto addressed to the Congress by the Communist 
Party of India, and contributed articles to “Ganawani”. 
He was elected to the Presidium of the Communist 
Party of India in May, 1927. He was not 
only a member of the Workers and Peasants’ 
Party of Bengal, but took part in the foundation of 
the All India Workers and Peasants’ Party and edited 
the Bengal Party paper. He apiiears to have been 
referred to under a pseudonym in hd.tc'rs sent secretly 
in cipher code, and he also used cover addresses. Some 
of his letters addressed to persons in Berlin and refer- 
ring to the publication of the “Call to Action”, and 
the failure of money sent from Berlin to reach India, 
were intercepted and withheld by the police. He took 
part in the meeting of the enlarged executive committee 
of the Bombay Party. Muzaffar Ahmad’s activities 
Were not limited to party organisations and to cor- 
respondence with other accused but extended to Trade 
'Union work. Indeed, the -learned Sessions Judge has 
traced his whole career in detail, which ground it is 
not necessary for us to traverse. In his statement 
before the court Muzaffar Ahmad said : “I am a 
revolutionary communist. I had been a member of 
the Communist Party till the day of my arrest in con- 
nection with this case. Our party fully believed in 
the policy and principle and programme of the Com- 
munist International and propagated them as best it 
could under the circumstances. I am proud to state 
that with all my drawbacks I am one of the early 
pioneers of the communist movement in this country.” 
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Eef erring to the seizure of power he said: “The 
essential problem, of any revolution is seizure of power. 
At present the British Imperialism is in control of 
State Power in India. This Imperialism must, there- 
fore, be overthrown. As the Workers and Peasants 
will overthrow Imperialism they will naturally capture 
the State Power but they will not cafpture the power 
in order to maintain the State form as it is now. They 
will smash the present State form into pieces and 
establish in its place the Workers and Peasants’ 
Republic based on the organ of the real mass power, 
the 'Soviet.” 

Regarding the work done by the communists in the 
Peasants and Workers’ Party and in Trade Unions 
he said : “The first and foremost duty of the C. P. I. 
(the Communist Party of India) was therefore to 
create militant Trade Unions, inside which alone these 
revolutionary cadres could grow. ■ This is why the 
members of the Communist Party of India worked 
almost whole time in building Trade Unions inside the 
Workers and Peasants’ Party which had been giving 
the Trade Union movement a militant shape.” 

He had been convicted in the Cawnpore communist 
conspiracy case in 1924 and was released on medical 
grounds in 1925. Prom the time of his release from 
jail till the time of his arrest he took a prominent and 
active part in many activities of the Communist Party 
of India. 

No. 2, Dange — Dange was released in May, 1927, 
after his conviction in the Cawnpore communist 
conspiracy case. He was elected to the Presidium of 
the Communist Party of India. His own statement 
shows that he fully believes in the principle of com- 
munism and the programme of the Communist Inter- 
national. He had been an active member of the 
Communist Party of India till his arrest- He also 
became a member of the Workers and Peasants’ Party 

■ »■ 
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and took active part in its activities. He was the 
editor of “Kranti” and also became the general 
secretary of the Giriii Kanigar Union and took part 
in the textile strike. He took an active interest as a 
communist in Trade Unions and also in the All India 
Trade Union Conference, was a member of the pro- 
vincial committee of tlie All India Workers and 
Peasants’ Party and participated in “the Council of 
War” in September, 1928. 

In his statement before the Magistrate he said that 
he was a communist and af&rnied that statement in the 
Sessions court. He said : “The aim of the com- 
munist is the overthrow of imperialism and capitalism 
and the immediate aim of tlie communists in India is 
the overthrow of British imperialisTn.” There is, 
howe.A'er, one difference. He lias stated that violent 
revolution is not inevitable and that peaceful evolution 
is a possibility. He suggests that although not adher- 
ing strictly to the principle of non-violence he had 
asked that the strike in which he took part should he 
conducted peacefully and explains that the principle 
that no class power is overthrown except by violent re- 
volution is a deduction from historical experience, 
showing the inevitable way taken by all social revolu- 
tions in the past and that to be taken by them in the 
future also. He has admitted that His party used to 
describe the volunteers during the strike as the Eed 
Army, Red Coats, etc.; he exphains that by using these 
epithets they were not organising a real Red Army. 
He does not deny that after the termination of the big 
strike people were told that they should have 5,000 
drilled volunteers ready. 

Ao. 3, Ghate G-hate was connected with the Com- 
munist Conference at Cawnpore in December, 1925. 
He does not appear to have made many speeches, but he 
wrote considerably, as he was in charge of the secre- 
tariat work of the Communist Party. No less than 
Ghate’ s own handwriting have been 
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produced and there are numerous other documents 
which mention him. He has been connected with the bmpebob. 
Communist Party of India throughout its existence jhawax. 4 . 
and successfully maintained communications with 
people abroad. He was writing letters to many people 
in his capacity of joint secretary of the Communist 
Party of India. He was elected assistant secretary 
at the Delhi session of the All India Trade Union 
Conference. Later on he was elected the general 
secretary of the Communist Party of India. He took 
part in the organisation of the Workers and Peasants’ 

Party of Bombay in 1927. Some of the letters sent 
out by him were sent out under cover addresses. Ghate 
took part in the enlarged executive committee meeting 
of the Workers and Peasants’ Party of Bombay, was 
elected to the editorial board of the “Kranti”, and was 
also on the financial committee of the Party. He was 
the secretary of the Workers and Peasants’ Party of 
Bombay. He was in constant correspondence with 
the other accused. He took part in the All India 
Workers and Peasants’ Party Conference at Calcutta 
and supported a resolution for the formation of an All 
India Party. He was a member of the provincial 
•committee of the All India Party and took part in “the 
■Council of War” in September, 1928. 

In his statement he has said : 

“An honest, genuine revolutionary working, class party is 
therefore necessary and that is the Communist Party of India 
which alone can truly represent the interest of the toiling 
masses.’’ 

He also says : 

“The World Communist Party, that is the Communist 
International, is perhaps the most organised force of the 
working class of the oppressed peoples. It is the dynamic 
force which organised the workers by participating in their 
daily struggle and leads them to the final seizure of power 
- . . Communists want to smash the existing State 
machinery and build a new one in its place during the transi- 
tion to communism. . , The State machinery in India 
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_ exists in the interest of the British hourgeoisie and. as such 
IS suited only to sei-ve their interest. The Indian masses can 
have no use from such a machinery at all. An establish- 
ment of a new State suited to and standing for the quiet 
masses of the Workers and .Peasants will essentially mean 
the smashing up of the present State, and the party of the 
working class can accomplish this.” 

While asserting that the Communist Party of India 
was not formally affiliated to tlie Communist Inter- 
national he said : “The Party accepted the tasks laid 
down by the Comintern, though it was not formally 
affiliated to it.” Among these tasks are (1) the 
complete independence of India by the violent over- 
throw of British .Pule and (2) the* establishment of a 
Soviet Government. 

[The judgment proceeded to deal witli the cases of 
the other accused persons in the first group. As their 
cases are similar to the preceding ones, they are not set 
forth here m extemo. A few extracts only are set 
forth below.] 

'No. 4, Joglekar — Joglekar accused wa,.s an active 
member of the Communist Party in India and took 
an 3,ctive part in tlie foundation of the Workers and 
Peasants Party of Bombay and in the first conference 
of the All India Workers and Peasants’ Party. He 
was elected a member of the executive committee of the 
Communist Party of India. 

In his statement in court the accused stated : “The 
strikes are the military training colleges of the workers; 
they are the schools wherein the proletariat is prepared 
for its entry into the great struggle which is inevit- 
a e. While admitting that the general strike, as 
contemplated by communists, is preparatory to 
msurrectmn, he endeavoured to suggest that immediate 
insurrection was not in contemplation and said : 

•+ ■when there exists an objectively revolutionary 

Situation that a Communist is called upon to give a call to 

directly for a revolutionary 
ov^hrow of the social forces of imperialism.” 
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“There is no doubt that a communist is an uncompromis- 1933 
ing enemy of capitalism and I make no secret of it that if Tr,iiTT» T.-i>n-R 
and when objective forces do ripen I shall not hesitate to 
strike the blow that will lay all forces of capitalism and 
imperialism completely prostrate.’’ 

He, however, qualified it by saying that it was not 
the intention of raising immediately the standard of 
revolt. He also says that according to the communist 
view there is certainly very close connection between 
revolution and a general strike: “No revolution can 
be successful unless it is backed up and fortified by a 
general strike paralysing the entire machinery of the 
bourgeoisie, consisting of telegraphs, telephones, 
transport, press, banks, military and the police.” He 
says : “iknd as the way to socialist revolution lies 
through a national revolution, as a communist I 
undoubtedly work for, and the Communist Party of 
India also works for, national revolution.” 

No. 6, Mirajkar — * * * In his statement before the 
court he said : 

“I frankly admit that I am out to destroy the sovereignty 
of Capital — call it ‘.His Majesty’s sovereignty’ if you please, 
or whatever else you like.’’ 

“The revolutionary experience of the working class and 
the peasantry of Russia is 'the common heritage of the 
workers of the world. It teaches them methods and tactics 
of dealing with their oppressors — of ushering in an era of a 
new society. . . Most certainly we are pledged to over- 
throw the rule of British Imperialism in India.’’ 

As to the All India Workers and Peasants’ Party he 
said : 

“It has been already pointed out to the court that the 
Workers and Peasants’ Party was a party inaugurated with . 
a view to establish national independence through revolu- 
tion.’’ 

No. 8, SoJian Singh Josh — * * * As president of 
the All India Workers and Peasants’ Party Conference 
at Calcutta he said : 
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We are out not to end imperialisna, but empire as well 
_• ■ . India will get true freedom only when the British 
interests are cleared away bag and baggage . . . India can 
attain true liberty only through a revolution and not by 
flaming constitutions. Our Party is carrying on an 
uncompromising campaign for coniplete indei)’endence 
All people who believe in revolution and class si.ruggle should 
join our party and, placing before the Workers and Peasants 
the revolutionary programme, should organise them to win 
freedom.” 


Referring to the “Coming War” between Russia 
and G-reat Britain he said : 


”As soon as the war begins we should resort to mass 
strikes, sabotage and hartals and boycott, and by paralysing 
the means of transport, harass the enemy in the rear 
Therefore, when the enemy is busy anywhere we should 
adopt such tactics as will put him between two fires. The 
Workers and Peasants should not hesitate to make any 
sacrifice at that time, because that will be the opportune time 
to destroy British Imperialism.” 

No. 12, Shams-ul-H'uda — * * In Ids statement in 

court Shams-ul-Huda said : 

Communist's scorn to hide their views and aims; they 
openly declare that their purposes can only be achieved by 
the forcible overthrow of the whole extant social order . 

I am a communist and I stand by the Communist Party of 
India.’’ 

“Preedom from British Imperialism is. not the ultimate 
aim of the Communist Party but the immediate aim. The 
ultimate aim of the Communists all over the world is the 
aim of the Communist International.” 

If India wants to be free from British Imperialism like 
Czansm in Eu'ssia,^ the Indian worker has to be taught 
experience of Russian revolution in ofder to overthrow the 
barbarian Government in India.” 


The Second Group 

The second group of persons consists of Spratt and 
Bradley. They are not members of the Communist 
Party of India but they are members of the Com- 
munist Party of Great Britain. The statutes and the 
rues of the Coraraunist Party of Great Britain have 


If 
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been printed and are to be found in. P. 2399. The 
genuineness of this document is accepted on behalf of "empekob 
the accused. The very first rule lays down that the jhabwaea 
C ommunist Party of Great Britain is a section of the 
Communist International, and is bound by its decisions. 

The second rule enjoins that all members must accept 
the programme of the statutes of the Party and that 
every such member shall place his whole time and 
strength, in so far as he can himself dispose of them 
under existing conditions, at the disposal of the Party, 
and all members must carry out the decisions of the 
Party Lead. 

Being a section of the Communist International 
and being bound by its decisions, the Communist Party 
of Great Britain has undoubtedly adopted the full 
programme of tbe Communist International and is 
bound to carry it out. In this way the entire programme 
of the Communist International is enjoined upon 
and has been adopted by the Communist Party of Great 
Britain. Important extracts from that programme 
have already been quoted. It follows that the accused 
Spratt and Bradley adhere to this programme in the 
same way and to the same extent, if not to a greater 
extent, as those accused who are members of the Com- 
munist Party of India. And therefore, all that we 
have said with regard to the former applies with equal 
force to the latter. 

There is equally no doubt that the accused Spratt and 
Bradley were sent out by the Communist Party of Great 
Britain to India to carry out that programme. There 
is also no doubt that they carried on their activities in 
India and formed various organisations in furtherance 
of that programme. By making speeches, writing 
articles, communicating their doctrines and preaching 
their views and establishing organisations and making 
them more effective, they have taken a prominent and 
leading part in the carrying out of the programme of 
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the Communist International in India. Obviously they 
are not mere theorists or arm-chair professors. They 
are active and enthusiastic workers iii the cause which 
they advocate and they have undoubtedly come out to 
tliis country for active participation in the carrying out 
of the programme laid down by the Communist Part) 
of Great Britain, which, as pointed out above, is iden- 
tical with the programme accepted and adopted by the 
Communist Party of India. In this view, we ‘^ee no 
essential difference between the case of these accused 
and that of the other accused who are members of the 
Indian Party. The position, in our opinion, of all 
these is the same and on the evidence before us there is 
no doubt that the offence of conspiring to deprive the 
Sovereign for the time being of Great Britain of his 
sovereignty of British India has been established. 
Their convictions also are quite proper. 


The activities of these two accused are in point of fact 
not really disputed and they may l)e briefly summarised 
as follows ; 

iVo. 1, S'pratt — Spratt is admittedly a member of 
the Communist Party of Great Britain. There is a 
mass of evidence to shoAV that he was sent out by this. 
Communist Party to India to work as an agent in order 
to carry out the policy and the programme of the Com- 
munist International. There can also be no doubt thai 
throughout the period of his stay in India he was ac- 
tively busy in the furtherance of this object. The 
teamed Sessions Judge has traced his whole career 
during his stay in India, but we do not think it neces- 
sary to do so. It is clear that he was the moving spirit 
in organteing Workers and Peasants’ Parties in India 
and in giving a lead to the other Communists. It is 
proved that large sums of money used to be received by 
him from England and his explanation of the source of 
this money is not satisfactory. Some of his letters 
seem to suggest that what he was receiving was in the 
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nature of salary. He visited many towns in India and 
met Communists. His close association with the other bmpbroe 
accused, particularly some of the members of the Com- jHAswiiA 
munist Party of India, is well established. Numerous 
documents were recovered from his possession at the 
time of his arrest. He took a leading part in the 
organisation of the Young Comrades League, though it 
ultimately failed. He was present at the “Council of 
War” at Bombay at which there was a consultation 
among the members of the Party. He also attended 
the All India Trade Union Conference at -Jharia and 
the All India Workers and Peasants’ Party Conference 
at Calcutta. That he threw himself whole-heartedly 
into Indian Communist politics is shown by his taking 
part in demonstrations and in the Lenin Day Meeting 

There are over 150 documents in the accused’s own 
handwriting wliich show liis various activities. He 
made several speeches preaching the doctrines of com- 
munism but it is not necessary to quote from them . In 
his statement in court he said : 

“I did whac I could to carry out that policy in the name of 
the British Working-class and in the Communist Party by co- 
operating with what I thought was the only body actively and 
effectively working for the national revolution in India at that 
time, that is, the Workers and Peasants’ Pairty.” 

As regards the use of force he said : 

“The correct attitude is to say that even if we cannot use 
force very effectively now and it is therefore usual, though 
not always wiser, not to try it, it is one of our principal duties 
to see that this situation does not continue and that we are as 
soon as possible in a position 'to use force effectively.” 

“The Magistrate has quoted one of my speeches in which I 
said something about the brutal and violent side of onr policy. 

I have, nothing to retract from that. We admit that we shall 
have to use violence.” 


“It seems to be a matter of common sense to conclude that 
if we are going to get rid of this regime — ^it must be done 
by violence.” 
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; It seems to us tliat both Spratt and l^radley, being 
members of the Commimist Party of Great Britain and 
professed communists, were sent out to India for thf> 
express purpose of carrying out the programme laid 
down for communists by the Communist International. 
They admit having been in close association with the 
members of the Communist Party of India and to have 
taken part in various activities which are part of the 
piogramme of the C'Ommunist International. It is there- 
fore quite clear tliat the charge of having conspired 
with the other accused to deprive the King-Emperor 
of his sovereignty of British India is fully established 
The Third GrOUf 

The third group consists of six (iommunisits, namely, 
Goswami, P. C. Joslii, Cliakravariii, Basak, TTutchin- 
son. and GVIittra,. 

All tliese accused are professed communists. They 
have made no secret of believing in the doctrines of 
communism with all its im|)lications. ISTot being mem- 
bers of any Communist .Party, and therefore not having 
in express terms subscribed to the programme of the 
Third Communist International, they arc not in one 
sense bound to carry out that programme to the dicta- 
tion of Moscow but they agree in principle and theory. 
In this respect their case stands on a slightly dijfferent 
footing from that of the communists who are members 
of the Communist Party of India or of England. 

The mere holding of communist beliefs or doctrines 
is not punishable 'per se. A theoretical communist or 
a student of communism cannot be said to be guilty of 
an offence. And if a communist were to work indivi- 
dually, in furtherance of his belief, lie would not be 
guilty of conspiracy. -The question before us is whether 
these non-member communists also conspired with the 
member communists to deprive His Majesty the King- 
Emperor of his sovereignty. That they have been asso- 
ciating with each other cannot be doubted for one 
moment and is in fact not disputed. That they have 
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chosen to put forward the same exposition of the com- 1933 
munist doctrines in court is apparent from their sub- empebok 
scribing to the joint statement made on their behalf by jhab^valj. 
accused Nimbkar. They openly adhere to all the 
communist doctrines in all' their grim details. 

The question whether the charge of conspiracy has 
been established as against them is a matter of inference 
to be drawn from their beliefs, their associations and 
their activities as well as from the statements which 
they themselves have made before the sessions court in- 
dividually. 

We are not called upon to deduce an illegal conspiracy 
from a number of legal acts. What we are called upon 
to decide is whether the conduct of the accused and the 
acts done by them, even though legal when taken sepa- 
rately, do not establish in point of fact the prosecution 
case that they had conspired with the member commu- 
nists. The question ivS primarily one of fact and has to 
be decided on weighing the evidence both direct and 
circumstantial. When the beliefs are identical, and 
the association of all these accused with each other 
is established, it does not require very much evidence to 
convince us that such a conspiracy existed. But the 
position is made still clearer, for the accused thein- 
selves, not only in the joint statement made on their 
behalf by Nimbkar but also in their own separate state- 
ments in court, have admitted that they have been Avork- 
ing in concert for the attainment of the common object. 

It will be now convenient to take up first the indivi- 
dual cases of the six communists who were not member'’ 
of the Communist Party of India. 

[After considering the case of each of the individuals 
on the evidence the following conclusions were arrived 
at.] 

No. 1 , Goswami — * * * We have no doubt that Goswa- 
mi, a professed communist, entertaining the views he 
did, was acting in concert with the workers of the Com- 
munist Party when he took part in the various activities 
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described above. Some of tliose activities, when taken 
bmpbbob by themselves, might not be illegal, but they were cer- 
Jhabwala tainly in pursuance of the programme laid down .by the 
conspirators. In our opinion there is ample evidence 
to justify the conclusion that Goswami accused was a 
member of the conspiracy. 

No. 2, P. G. Joshi — * * We have quoted enough to 

show the doctrines which he advocates. His associa- 
tion with the members of the Communist Party of India 
and his activities in carrying on work in pursuance of 
the Communist programme are sufficient to justify the 
conclusion that he was not only a comnninist by convic- 
tion but that in agreement with the other conspirators 
he took an active part in prosc^cuting its aims and 
objects and working out its progi-annnc as best he 
could. 

[The same conclusion was arrived at in respect of 
No. 3, Ghakramrti and No. 4, 

No. 5, Hutchinson — Hutcliinson is undoubtedly 
a communist. He is tire only accused who was 
not arrested at first. He wais taken into custody 
in June, 1929, and was prosecuted under a supplemen- 
tary complaint. He arrived in India in September, 
1928. It is admitted that he did not become a member 
of the Communist Par’ty of India or of any of the 
Workers and Peasants’ Parties, but at Bombay he 
started a study circle which consisted of about half a 
dozen members. The society was called the Circle of 
Progressive Youth. The members had fanciful n,ameB 
like Fraternity, Equality, Liberty, Solidarity and 
Sagacity. Hutchinson had the pseudonym of Tenacity. 
There is not the least doubt that in this circle the prin- 
ciples of communism were discussed and communist 
literature was circulated among the members. The 
forming of such.a circle of »study is somewhat suspi-* 
cions, but Hutchinson does not appear to have ‘done any- 
thing else, except to have made some speeche ^5 which 
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we shall consider later. * * * But apart from taking J-933 
part in the work of the study circle, Hutchinson did empebok 
not join in the activities of any other body or organisa- JiiABWAi,A 
tion. 

* # # * * 

He, however, made several speeches in which he used 
very strong language against the Government and the 
present order of society; some of the passages in this 
speech were highly seditious. They did not, however, 
amount to any incitement to the use of violence nor 
advocated any uprising; they dealt mostly with the 
international situation as it existed according to the 
point of view of Hutchinson, and they also dealt with 
the position of India as an international ally. * * * 

We have very carefully considered the case against 
him and although we have no doubt that there are many 
suspicious circumstances which suggest that he might 
have been in conspiracy with the other accused, we feel 
that his activities were so limited that it would not be 
safe to convict him oif the charge of conspiring to deprive 
His Majesty of the sovereignty of British India. 

We must accordingly give him the benefit of the 
doubt and hold that the offence has not been established 
as against him. 

No. 6, Mittra — iMittra accused was not a meniber of 
the Communist Party of India and not actually a mem- 
ber even of the All India Workers and Peasants’ Partv. 

«/ 

He was therefore not a member of any organisation 
which may be characterised as communist. During 
the early part when his career came under notice he was 
a Congress worker. 

* 4f= # # # 

Considerable reliance has been placed by the learned 
Sessions Judge on some of the speeches which he deli- 
vered during these strikes. ' But although the speeches 
may be highly seditious they rather go to show that he 
was not then a communist at all. The earlier speeches • 
of May and June, 1928, do not necessarily show that 
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lie was a communist. Having regard to the speech 
EMBBHoit which he made as late as January 20, 1929, we are in- 
Jhabvvaia dined, to think that it is not a fair assumption to make 
that he had become a confirmed communist before his 
arrest. No doubt he had come under the influence of 
Spratt and Goswami and others, and was imbibing some 
of their doctrines, but he does no't seem to have been 
completely converted at that date. 

The activities in which he was engaged amounted 
mostly to those of a Trade Union nature, and his pre- 
sence at the one meeting of the Ail India Workers and 
Peasants’ Conference does not establish that he deli- 
berately joined a communist organisation. It may be 
noted that all the five assessors considered tliat the 
charge had not been brought .home to Mittra. We 
think that his case also admits of considerable doubt. 
It is very difficult to record a finding on the (widence 
that prior to his arrest Mittra hali become a, whole- 
hearted communist or had conspired with other com- 
munists to deprive His Majesty the King-Emperor of 
his sovereignty of British India-. The acts committed 
by him fall short of establishing such a case. 

The Fourth Group 

The fourth group of accused consists of seven men 
who are not communists. They have undoubtedly been 
taking an active part in TraJe Union movement. Not 
belonging to any party definitely committed by its con- 
stitution to adopting tlie programme of the Communist 
International, and not even believing in communism 
with its doctrine of the inevitable use of force, it is clear 
that they cannot be presumed to have (altered into a 
conspiracy with the communist accused for depriving 
His Majesty the King-Emperor of his sovereignty of 
British India merely if they are proved to' have taken 
part in Trade Union activities or to have made sedi- 
tious speeches. It must be borne in mind that it is a 
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part of the communist programme to form communist ■ ^^933 • 

fractions who enter into other non-communist organi- empbror 
sations, like Workers and Peasants’ Parties, Trad(' jhabwala 
U nions etc., and try to influence the members and help 
in the dissemination of communist ideas. If such 
bodies are also open to non-communists, the mere fact 
of the association of non-communists with communist 
members would not, without cogent evidence, justify an 
inference that they liad all conspired together for the 
purpose of depriving His Majesty of his sovereignty. 

Obviously in the case of such accused persons some- 
thing more than taking part in non-communist Work 
ers and Peasants’ Parties and in Trade Unions, or 
making seditious speeches, would be required. On tlie 
other hand, it is also clear that if they were inciting 
people to violence, or to bring about a violent upheaval 
or revolution, and are found to be associating with pro- 
fessed communists and planning with them the 
furtherance of their own aims and objects and working- 
out an agreed programme, they may well be held to he 
members of the conspiracy, even though they are not 
committed to the doctrines of communism. 

We would now consider the cases of the seven non- 

♦ 

communist accused persons separately : 

No. 1, Desai — * * * We think that' Desai’s case is 
doubtful. He and his paper might well have been used 
by the communists -for their own purposes ; but it does 
not follow from this that Desai conspired with them to 
deprive His Majesty the King-Emperor of his sovereign- 
ty of British India. Whatever he did, however 
objectionable it may be otherwise, can well be explained 
by the fact that he was an extreme socialist and was 
advocating the cause of labour candidates and the labour 
movement. He was also upholding the rights of the 
working classes, though' in highly intemperate lan- 
guage. We must accordingly give him the benefit of 
our doubt. 
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2, Jhabwala—^ * * Tlie case of Jhabwala has 
bmpebob given us considerable anxiety and we have given it our 
JiiABWAiA best consideration. There are numerous points against 
him, but there seems to be one fundamental distinc- 
tion between him and the professed communists. He 
has not advocated the use of violence in clear terms. 
There is no doubt that his association with some of the 
accused persons is established, but he was not consi- 
dered to be a communist by his associates. He was 
utilised by them up to a point when he quarrelled and 
separated from them. As a socialist and Trade Unionist 
and taking part in public meetings as a leading 
.worker he made some highly seditious speeches. He 
was in our opinion acting as a Trade U.nion leader and 
not as a communist. His appeal must be allowed. 
Four out of five assessors were in liis favour. 

[Similar conclusions were arrived at in the oases of 
■No. 3, Sehgal; No. 4, Alve; No. 5, Kasle; No. 6, Gaun 
Shankar and No. 7, Kadam.] 

We would now like to point out that the accused who 
are being acquitted have themselves largely to thank for 
their prosecution. Their seditious activities and 
association with communists created a natural suspicion 
that they were engaged in the conspiracy. 

The evidence on the record shows that communist.s 
look upon the British Empire as the citadel of capital- 
ism and the main obstacle to the progress of the pro- 
letarian revolution in the world. Possibly it was on 
this account that a determined attack was contemplated 
on India which was considered to be Britain’.? most 
vulnerable spot. We have no hesitation in saying that 
the Government were fully justified in starting this pro- 
secution, which has resulted in a dangerous conspiracy 
being broken up. 

It has l^n strenuously argued by counsel for the 

accused that Government had initiated this prosecution 

for the purpose of suppressing “opinions, ideas and 
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education”. This is a curious ai'gumeut to advance on 
beliait of professed communists. It has been abun- ' kmwskor~ 
dantly proved in this case that it is essential for the jH-iBWALA 
success of the “Dictatorship of the Proletariat” that 
all ideas and opinions contrary to orthodox communism 
must be sternly obliterated, together with those unfor- 
tunates who hold thexn. Further, that all those wlio 
are tainted witli the bourgeois vices of humanity, senti- 
ment or piety, and who might therefore object to this | 

“obliteration” policy, cannot possibly be good com- 
munists, and that in the “material” home of the com- 
munists — “spiritual” would not be the correct word — 
this policy is ruthlessly carried out. 

It cannot be too clearly stated that in tins case t!te 
Government has not prosecuted any one for his opi- 
nions. The gravamen of the charge — which as regards 
a large majority of the accused has been proved — is 
that the accused have endeavoured to put theic • 

opinions into practice; the inevitable result of their I 

action is that they have brought themselves within the 
scope of section 121 A of the Indian Penal Code. 

It now remains to consider the question of sentences. 

It may be said that the object aimed at in the cons- 
, piracy was impracticable, — one might as well say im- 
possible of achievement. The steps taken by the 
accused till their arrest vyere in one sense utterly puerile 
and could not be conceived to lead to any such serious 
consequences as the accused dreamt of. But one reason 
why nothing substantia] was done by the accused was 
the alertness and' strict vigilance of the police, who were 
able to discover the conspiracy at an early stage and 
constantly watched the conduct of all the accu.sed till 
their arrest. Even if there had been any chance of a 
partial success in rousing the peasants and workers, 
that was completely frustrated by the effective counter- 
action adopted by the highly efficient police. The. 
detection of this conspiracy was a difficult .matter, ap'd 
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_ it is very creditable to the Criniinali Investigation De- 
partment that, in spite of every attempt haviny been 
made by the accused to conceal ‘their designs and to 
cover up their communications and correspondence, the 
police managed to find out practically everythin 
the accused did or that passed between them. 

Wlien a seditious appeal is made to illiterate and 
Ignorant workers and peasants, organised propaganda 
and work carried on among them, particularly durim^ 
strikes, and when inflammatory speeches are made, il 
is not possible to look upon such conduct merely with 
contempt on the ground of its futility. Such a course 
of action might well lead to a serious general strike, a 
Widespread breach of the public peace and bloodshed. 
We must therefore talm a serious view of tlie offence of 
consiiiracy committed by tlie accused wliom we find 
guilty. In ordinary cases we would ha,ve no hesitation 
in inflicting long terms of imprisonment on the leading 
members of such a conspiracy. 

But there is one circumstance in favour of the accused 
which cannot be ignored. The learned Sessions Judge 
was of course aware of it. but we have not been able to 
find any reference to it, and counsel for the parties have 
not been able to draw onr attention to it anywliere in 
die judgment. He does not seem to liave imposed flic 
sentences on the accused after taking into account the 
outstanding fact that all of them, except Hutchinson, 
were arrested in March, 1929 (Hutchinson was arrest- 
ed m June of that year), and that, but for the short 
periods during which only some of theun have been 
admitted to bail, they have remained in jail for all this 
ime. We have already commented upon the duration 
0 le proceedings. No doubt that was due to various 
causes, but the fact remains that for all this period 
t ese accused have been in jail and have been under 
the strain of this lengthy trial. We feel that it is only 
just that this circumstance should be borne in mind 
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and the sentences, passed on the accused, reduced on _ 
that account. We further think that having regard to 
the limited scope within which the activities of the 
accused were confined, the scale of the sentences passed 
hv the learned Sessions Judge is much too high. 

As regards individual accused, we may say that the 
period during whicli Adhikari was in India before his 
arrest was very short. Ajudhia Prasad was a lascar 
who was used principally as the messenger for carrying 
letters to and from Spratt and Bradley. Spratt 
and Bradley accused, came out. to this country 
from England with the express purpose of carry- 
ing on their propaganda and have' taken an 
active part in the various activities mentioned by us 
throughout their periods of stay in this country. But 
the sentences of transportation passed on them instead 
of penal servitude are illegal and contrary to tlic provi- 
sions of section 56 of the Indian Penal Code. Muzaffar 
Ahmad, Dange and Usmani were previously convicted 
in the Cawnpore conspiracy case and sentenced. The 
other accused, namely, Ghate, Joglekar, Nimbkar, 
Mirajkar, Sohan Singh Josh, Majid and Goswami, 
stand more or less on the same fodting so far as the 
gravity of the offence committed is concerned. Chak- 
ravarti and Shams-ul-Huda stand lower in the scale. 

After examining their cases and considering the rea- 
sons given by the learned Sessions Judge for the heavy 
sentences imposed by him upon them, we think that, 
having regard to all the circumstances of the case, it 
Would meet the ends of justice to impose considerably 
reduced sentences. 

It is commonplace to observe that ^he theory of 
punishment is based upon (a) the protection of the 
public, (b) the prevention of crime, and (c) the reforma- 
• tion of the offender. But even commonplaces require 
re-statement occasionally, as in practice these principles 
are sometimes forgotten. 
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political offences arising out of the 

emi'kkob beliefs of the accused, seva'ce senteia'es defeat their 
.iirABWA-LA, object. In ])ractice siicJi si'.nt, cnees conhmi the offeiul- 
ers in their beliefs and create other offenders, thus 
increasing the evil and the danger to the public. 


We are satisfied that the sentences imposed in this 
case by the trial court are calculated to defeat the pur- 
pose of punishment. We hope that the sentences we 
impose will have 'the opposite effect. If they do not, 
and the present offenders prove incorrigible, it may be 
necessary in the public interest to cuit.ail thcii- activities 
for lengthy periods. 

We accordingly order that the appeals of Ajodliia 
Prasad, P. C. Joshi, Basak, Adhikari and Shams-ul- 
Huda be allowed to this extent that tlieir convictions 
under section 121A of the Indian Penal Code be main- 
tained but that theii’ sentences be rc'duccd to the terms 
already undergone by them. Conscqvumlly they will 
be released forthwith from Jail. 

As regards the appeals of Muzaffar Ahmad, Pange 
and Usrnani, we order that they be allowed so far that 
their convictions under section 121A be maintained 
but their sentences be and are hereby reduced to 3 
years’ rigorous imprisonment each. They will accord- 
ingly serve out the remainder of their sentences in 
jail. 

As regards the appeals of Ghate, Jogkd<ar, Nimbkar, 
Bradley, _ Mirajkar, Solian Singh Josh, Majid and 
Goswami, we allow them to this extent that we order 
their convictions under section 121A to be uplnjIH, 
but ^we ^ order that their sentences be reduced to one 
year s rigorous imprisonment each. They will accord- 
ingly serve out the balance of their sentences in jail. 


As to the appeal of Spratt, we maintain his convic- 
tion under section 121 A, but order his sentence to be 
reduced to 2 years’ rigorous imprisonment,’ He will 
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accordingly serve out the remainder of his sentence in ^933 
jail. empbeor 

V, 

As to the appeal of Chakravarti, we likewise partly Jhabwaea 
allow it inasmuch as we order that his conviction under 
section 121A be maintained but as to his sentence wo 
order it to be reduced to 7 months’ rigorous imprison- 
ment. He will accordingly complete his term of im- 
prisonment in jail. 

And lastly we order that the appeals of Desai, 
Hutchinson, Mittra, Jhabwala, Sehgal, Kasle, Gauri 
Shankar, Kadam and Alve be allowed, their convictions 
and sentences under section 121A be set aside and that 
they be set at liberty forthwith. The first eight per- 
sons being already on bail need not surrender. The 
last shall be released from jail. 

The bail bonds of those who are not to surrender are 
liereby cancelled. 





GENEKAL INDEX 

OF 

CASES REPOETED IN THIS VOLUME 


Pag<»“ 
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Adverse LossEssioN—Co-fcnttnt.s’ — AticMon purchaser of share of one 
co-tenant--~‘l<'ofFn^(il possession and mutatum of names obtained 
by aneikm purchaser hut not actual possession — Suit for pOt?- 
session ayainst the other co-tenant-- -Limitation — 
tertii.] S. and S. L. were the co-tenants of a fixed rate 
holding. The share of 8. L, was sold in execution of a decree 
and formal possession was delivered to the auction purchaser in 
1907. Failing to obtain actual possession, the auction purchaser 
sued S, S. for partition and possession in 1914; partition was 
refused and joint possession was decreed, and in execution again 
a formal delivery of possession was obtained, in 1916. A 
transferee from the auction purchaser got mutation of names 
effected in his favour in 1918. In the aforesaid proceedings 
8. S, throughout resisted and denied the title of the auction 
purchaser as well as his snccessor in title; and neither of them • 

ever obtained actual possession. In 1928 the transferee brought 
a suit against 8, S. for joint possession and mesne profits. The 
dofondant pleaded that he and S. L. and S. LAs sons had all 
along been in possession and that the suit was barred by adverse 
possession for over 12 years. Held that the suit was barred by 
limita,tion, time having begun to run from the delivery of formal 
possession in 1916. 

Ordinarily the possession of one co-owner is in the eye of 
the law the possession of the others, and in order to establish- 
adverse possession by one tenant-in-common against his co- 
tenants there must be exclusion or ouster and the possession 
subsequent to that must bo for the statutory period. In the 
present ca.se there had been throughout an open denial of title 
and resistance to possession. So there had been an ouster, and 
the possession was adverse. 

On, the contention that the defendant’s plea that he and 
S. L. were jointly in posseBsion showed that ho did not claim 
title in himself qua S. LAs share and the setting up of jus tertii 
did not arnonnt to adverse possession, it wm held that 
the admission about the possession of S. L. could be of no 
avail to the plaintiff, as the possession of S» L, could not be 

deemed in law to be tbe possession of the plaintiff or his pre- a 

decessor in title and was, in fact, adverse throughout. 

Ambika Prasad Upadhiya v, Sada Sheo Lai, I. L. B., _ 

66 All. ... ... - 



GKNHRAL INDEX 


Adverse possession, See Limitation Act, articles 142, 144 

Agra Peb-bmppjon Act (Local ^Act XI of 1922), section 12 See A<’ra 
Pre-emption Act, section 21 ... ... *“. 

.Agra Pre-emption Act (Local Act XI oio 19221. section ^21 -Plaint iff 
mfh^ a higher right aiisodaiing a eo^plaintilf harinq an, 
inferior nght-^Forfeiture of the superior riqht and reh'gafion 
to the inferior fightSuhsequent wiihdrawal of the. CM^pIaintiff 
does not restore the mperior right--*Tdass''^^-Agra, Pre-emption Act 
(Loeal Act XI of 1922), section 12, suh-sections' {!) and (,2).] Upon 
a sale made in favotir of strangers to the malui.1, a suit for pre- 
emption was brought l)y three persons; the first fwo plaintilTs 
■who had not only a right of pre-emption as eo-sharers in the 
mahal but had also a superior right of pre-emption as being related 
to the vendor within four degrees and dcseendPd from a eommon 
had associated with themselves iu the suit the third 
plamtm who^ had only the inferior right of pre-emption as a co- 
sharer. 1 During the pendency of t.he suit the vendees acquired a 
•shaie in the mahal, which put them on the same footing as co- 
sharers with the plaintiffs ; and according to the law at that time 
the right of pre-emption based on co-sharership could no longer be 
•enforced. Thereupon, the third plaintiff withdrew from t.he suit 
and the first two plaintiff.s amended tlie plaint so as to base their 
• claim on the superior right derived from their relationship with 
the vendor. Held, (hat the suit must fail; aoeiirding in seel ion 21 
or the Agra Jre-emption Act, where a pro-emptor '^mpssossin a 
■superior right sues jointly with a pre-emptor poHsessiitg 'an infenor 
rigiit, ho shall hpe no higher right (.him the person wiili whom 
he sues Aecordingly the superior right. Imsed on relatimmliip, 
(lossossed by the first two plaiiiliifs was a.lt,egi>(.h('r lost hv thei- 
associating the third plaintiff in the suit and it could not 
•snir*' f''^'scqnon(. withdrawal of the third jdaintiff from (ho 

<i l'<''i'«» PORses- 

Rin„ a Rupeiioi right is not prepared to iire-einpt the sale on iiav'- 
inent of (ho whole price but finds i(; necessarv In join witli hiin a, 
person who has an inferior right, ho (fiat (hey may share in the 
pre-emption money to be deposited, ho by his conduct gives up his 
siiperior r.,^it and owers h maelf to t.he status of the p"rK.,n ™hmn 
Jie joins. Having done so, his superior right is nltogether lost, and 
the mere fact _t.hat at soino. subsequont stage (.he person joined is 
prepared to withdraw would not snffiro for restoring (o (hi forieer 
ms superior right. - imn.er 

The word “c'ass” referred to in seetion 21 does not necessiiril-v 
moan one of the five olnsseB mentioned in suh-seetioii fl) of section 

mcludo relations who have a preferential claim 
under snb-section (3) of Rection 12. pun u nimi i .ami 

Shco^Balak^Cliaudhuri i\ Ram Saran Clmndhuri. T. 1;. R.. 

.'AGn.v Tbhanci Act (Locai, Act III of 1926). SROTtoN ' 

the zamindar and has. therefore bi 

;^ome within the definition of “aVar” in .4' crioir'inw '/i 

.andthetLt~t3^^^ 

n ™ ssi.Ti 
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decreed the suit. On appeal the Collector was of opinion that the 
• suit was not cognizable by the revenue court, and “allowed the 
appeal” without saying whether he dismissed the suit or directed 
the plaint to be returned. A revision was presented to the Commis- 
sioner to be forwarded to the Board of Bevenue. Thereupon the 
CommiBsioner directed the Collector to make a reference to the 
High Court under section 267(2) of the Agra Tenancy Act, and a 
reference was made accordingly. Held that although the procedure 
adopted was not strictly justifiable by the letter of the law, yet 
in substance it was right, and the reference should be entertained, 

Surajpal Singh v. Jawahar Singh, L L. B., 65 All. ... 376 

Jlgea Tenancy Act (Local Act III of 1926), sections 3(11), 112 197 
— GrozJc-hoZder — Right to plant new trees in place of dead or fallen 
trees — ''Improvement — hiterpretatmi of statutes.] Under the 
Agra Tenancy Act of 1901, in the absence of a custom or contract 
to the contrary, a grove-holder had a right to plant new trees in 
place of those that had fallen down or been cut down, so long 
as the land retained its character of grove-land, and that right 
has not been taken away by anything in the new Act. Section 197 
■ of the Act of 1926 does not purport to lay down the rights and 
liabilities of a grove-holder exhaustively. The right of a grove- 
holder to maintain the grove by replacing dead or fallen trees is 
an important incident of the status of grove-holder and the legis- 
lature cannot be held to have intended to take away this important 
right without express words to that effect, 

A grovc’holder according to the pesent Act is a tenant, pre- 
sumably a non-occupancy tenant, and so under section 112 he k 
not entitled to make an improvement without the written consent 
of his landliolder. But the replacing of dead or fallen trees by the. 
planting of new trees amounts only to “mere repairs” and does 
not amount to an “improvement” within the meaning of section 
3, clause (11).^ There is a substantial distinction between making 
a new plantation of trees and maintaining an old plantation. 

Amba Sahai v. Nathu, I. L. B., 65 All. ... ... 73 

,Aoba Tbnanoy Act (Local Aot III of 1920), section 40, Sec Appor- 
tionment of compensation upon Land Acquisition ... 897 

.Agea Tenancy Act (Local Act III of 1926), si5Cttgn 226— for 
- profits — "Co-sharer'' — MutwalU — Whether mutwalli can main- 
tain suit for 2 )tofits — Status of mutwalli in a private 
wahf,2 A certain village was wakf property, the plaintiff and 
the defendant being the two rnutwallis, and the plaintiff’s share 
as recorded in the khewat being one-third. In a suit for 
profits under the Agra Tenancy Act brought by the plaintiff 
against the defendant, who was the lambardar, it was objected 
that a mutwalli was not a “co-sharer” and could not bring such 
a suit. 

Held, that a mutwalli was a “co-sharer” within the mean- 
ing of the Agra Tenancy Act, though he might not be a person 
having full proprietary interest in the share held by him. Bor 
the purposes of the Act a co-sharer is a person whose name is 
recorded in the khewat as a co-sharer and who is jointly and 
severally liable with other co-sharers for the land revenue and 
whose revenue is payable through the lambardar under section 
144 of the Land Revenue Act. Any porson whose name is 
recorded in the khewat as holding a share in the village is 
entitled to maintain a suit for profits, regardless of the fact whe- 
ther or not he holds it as proprietor or as manager or mutwalli. 

Per cwnam— In the case of a private wakf a mutwalli 
■holding the wakf property cannot be said to be a mere mana- 
ger or superintendent, but is, praotdcally speaking, the owner, 
with one limitation — ^that fie cannot make a transfer; in every 
•other respect his position is the same as that of an owner. 

Muhammad Qamar Shah Khan v. Muhammad ?alamat 
i “ All Khan, L L. R., 66 AIL ... ... ... 612 
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Agka Tenatstoy Act CLooal Act III m smmoN 246— 

Third appeal to High Court lies*^ ''Appcllaic decree'',] Under 
section 246 of the Agra Tenancy Act a tliird aj>po{il can lie to the 
High Court from the decree of a District Judge passed in a 
second appeal from tho decree of a Collector passed in appeal 
from a decree of an Assistant Collector, second (‘hiss. 

Tho expression “appellate decree” in that section would 
apply equally to a decree passed by the District Judge in first 
appeal or to a decree passed by him in second appeal. Idu'. 
language of this section is wide enough to authorize an apptuil 
•to the High Court from a decree passed by a Disi.rict Judge irt 
second appeal because such a decree wanild be an “appellal.e 
decree.” Tho language of section 182 of the Tenancy Act of DJOl 
was different and provided for “second appeals” only. LacJimi 
Narain v. Nirotam Das, I. L. B., 29 AIL, 69, now obsolete. 

Abdul Wahab Khan v. Ibrahim Khan, I. L. B., ,55 All. 

Agra Tenancy Act (Looat, Act III of 1926), section 253— Kevision— 
High Court can revise decree of Assistant Collector although 
confirmed in appeal by Distinct Judge 

Agra Tenancy Act (Local Act HI op 1926), section 267(2)— Be ference 
to High Court — Procedure 

Antecedent DEBT, See Hindu law 

Appeal— Third appeal, to High Court, See Agra Tenanev Act, section 
246 

Appeal to Privy Council— Deposit of tranalntinn ('(c. chnrgt's- - 4\)wer 
to extend time for such deposit beyond the stal.ulcuy p{'riod 

Ai'Pobtionmknt of coMiTiNSArioN TTPON LAND AcquiBiTiON, Sce Land 
Acquisition Act, seclions 23. 30 

Arms Act (XI op 3878), brotion 19(/)— — Ttno loaded 
eartridges found in a corn hin-^-Whether the head of the familif 
can he convicted thereupon,] A house was seandiecl and two 
loaded cartridges were found in a corn bin among ghco, butter and 
other articles. Tho Magistrate convicted the head of tho family 
on the ground that as such he should bo held responsiblo for the 
ammunition recovered from his house. It was held that in such a 
case it could not be said that the head of tho house or any in- 
« It male member of the family was aware of the presence 
or these cartridges, and that in all such cases it was necesRary to 
prove not only the presence of the article in tho house but tlm 
possession of some particular person over that article in order to 
justify a conviction. 

Emperor v. Sikhdar I L. E., 64 All., 411, disBentoil from. 

Emperor c. Kanl Ahir, I. L. B., 66 All. 

^ Sec Civil rrocodnro 

Code, section 60(1), proviso, clauses (t) and (/) 

Articles op Association— Alteration— Tncreasing the number of 
directors, See Companies Act, section 20 ... ^ 

BANNS-BiTeot of non-publication of banns, See Divorce Act. section 

Bak CoTOoas Aot (XXXVIII op 1920), snamoM lO-- 'Misconduct”' 
not confined to professional misconduct. See Contempt of court ... 

for foes settled— Slain. r of lUtrTht'er 
enrolled as Advocate of Allahabad Hiqh aourl—EntilLl to art 
Court Ru es, chapter XV, rules 10, U~LnCaTtf uT^ 
187u), seetton ll~Leqal Practitioner.r (Fee.r) Act IXXI of l')‘>fil 
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The rnlea relating to enrolment of Advocates, contained in 
chapter XV of the High Court Enlcs,. show that a Barrister of 
England, m such, is not entitled to practise in these provinces, 
and it is only by virt.ne of liis being enrolled as an Advocate 
of tbo High Court ihjit ho can do so. According to these 
ruIcR, ho can appear, plead and act in the High Court or any 
subordinate court; and tlicvo being no solicitors in these provinces 
he can see and receive iitstructions from, and act on behalf of, his 
clients; tints he combines in himself the capacities of a Barrister 
and a solicitor of England. In these circmnstances there seems 
to be no valid reason why the disability attaching to a Barrister 
■in England against settling and suing for his fees, — a disability 
based entirely on the usage and the peculiar constitution of the 
English Bar — , should l)e deemed to attach to a Barrister practis- 
ing as an Advocate in these provinces. 

When such a Barrister-Advocate is engaged for his profes- 
sional services, he is engaged, and can perform his engagement, 
only in his capacity of an Advocate and not in that of a Barrister. 
Therefore, any incapacity to enter into a contract with his client 
for fees, which may attach to a Barrister as such, does not attach 
to him in his engagement as an Advocate, and such a contract is 
not void on the grovmd of incompctency under section 11 of the 
Gonlract Act. The legal incapacity, in this respect, of the Bar in 
England has boc(irne a rule of the common law of England; but 
the rules of the common law of England are not in force in this 
province; so, in this province, a Barrister cannot be said to bo 
subject to nt\y law which disqualifies him from contracting for his 
fees. Nor could such a rule be applied as being a “usage or custom 
of trade”, referred to in section 1 of the Contract Act, for the 
profession of a Barrister is not a “trade”. Such a contract is not 
one opposed to public policy and is not void under section 23. 

Also, if an express agreement or a tacit understanding that the 
Barrist 0 r-Advoc.ato should not sue for his stipulated fee is sought 
to be set up, then such an agreement would be void under section 
28 of the Act. The contract for fees, therefore, fulfils all the 
requirements of the Contract Act for a valid contract and is 
enforceable by law. " 

SmMJi V. OufiMhee, Lai, 3 N.-W. P. H. C. B., 83, and ■ 
Alston V. Pitamhar Das, T. L. B., 25 All., 509, overruled. \ 

No inference adverse to the validity of a Barrister- Advocate’s ^ 

contract for fees fiu pleading only is to be drawn from the fact 
that the Legal Practitioners (Fees) Act, 1926, provides for the 
enforceability of a contract for fees of acting and does not mention 
pleading. 

The Jjegal Practitioners (Fees) Act, 1.926, seems to be applic- 
able to criminal proceedings, no less than to civil proceedings, 
though the question is not free from doubt. 

Nihal Chand Shastri tn Dilawar Khan, I. Ij. B., 55 AIL ... m 

Bejstoh of M'AoiHTiUTRB----Trial begun before three members, hut one 

absenting himself later on— Validity ... ... ... 459 

“Buhaott of the peaob”-— W liether it moans necessarily the public 
peace— Simple hurt involves breaqh of the peace, See Criminal 
Ihocedure Code, section 106 ... ... 359 

Burden of proof — A dverse possession, See Limitation Act, articles 
142, 144 ... ... ... ... ... 209 

Burdbh of proof, See Civil Procedure Code, order XXI, rule 63... 266 

Burdin of proof-— Injunction claimed against wife’s relationg in a 

suit for restitution of conjugal rights ... ... ... 743 

Bye-law, See Municipal bye-law ... ... ... ... 53S 
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CA’fTOK LAW — Whetiher binfling on civil cotirts on qitestiions of validity 
of Christian marriages 

Cavkat iiiMPTOE—Applicability of cloctrino to court sales, See Civil 
Procedure Code, sections 144, 151 

CHAnQis — Conviction, on reference in a jury ('ase, on a charge vvliieh 
could have been but was not framed, See Criminal Procedure 
Code, sections 286, 237(1) and 807(3) 

Christian Marriage Act (XV of 1872), sections 4 and 5— 
Marriage according to nilos, rites and ceremonies of Church— 
“Buies of Church”, meaning of 

Civn:- Prooedtire (Ami*;ndmj!'nt) Act (XXVI of 1920), section 8, 
See Civil Procedure Code, order XLV, rule 7 
Civil Procedure Code, section 2— “Decree”— Conditional order of 
remand fixing a time for fulfilling the condition, and in default 
the appeal to stand dismissed — Whether amounts to “decree” ... 
Civil Procedure Code, section 9— Jurisdiction of civil court impliedly 
‘ barred, See District Boards Act, section 85(3) 

OiviL Procedure Code, section 11 — Constructive rets judicata arising 
out of execution proceedings, See Election 
Civil Procedure Code, section 47— Execution <’ourt can modify 
penal clause contained in compromise dccvco 
Civil Procedure Code, section 47— Mode of cnforci'.mcut of nocurity 
bond filed by a party— Separate suit or cxccwlum 

Civil Peoohdure Code, section 47; oiaum XKT, rui.e 97— PranA’/cf 
of Properly Act HV of 18S2), {feetion 52 Pciulcnie tranefer 
hif mort(ja(joC “> Fmnl deerce for forvelosurio -Decree r,rc(nited 
ayninet niortgayor for possession Decree, eon he es'ceutcd (Kjani 
against the transfetee pendente lite. } During the pendeiu'y oi 
a suit for foreclosure the mortgagor dcftauhint made a uumnu'- 
tuary mortgage to a Btranger aud tlum uthi n> liini the otpiity of 
redemption. 'Subsequent to tliis the plaint ilT appUctl for a final 
decree, impleading the transferee l)ut lui(‘r on (iiucluu'giug him. 
In execution of the final decree tlu^ jdaintiiT uhi.u.incd delivery of 
possession against the mortgagor. Failing, ho\M‘vcr, in tlu^ muta- 
tion proceedingB to get his name ontort'd in pl:ict» ef that, nf tho 
transferee, the plaintiff applied to execute his di'crce. n-:ain, 
praying for delivery of posscBsion as against tlu^ transftUHH*. 

Held that the rights of tho decree-holder, tuuiudy io extin- 
guish the right of rodemption and to obtain poHMf^ssitui of Ihc mort- 
gaged property, could not bo affected by iho tranahu's pe}iden!e 
Hte and he was entitled to oxecuto tlic final decua'c. not only 
against the mortgagor but equally as against the iransforc<> pcjh 
dente Hte. The execution taken out against the mortgagor iuruod 
out to be infructuouB and was not a, complete. exiHUitioii of the 
decree; so the decreG-bolder was entithul to imtintsin a second 
application for execution against ih{\ ta’anHft'ia'c and wan not 
bound to come, nor did ho profens to come, with an application 
under order XZI, rule 97 of the Civil Procodun^ (hde. Held, 
also, that the controversy being between the h'ciHHriiohh'r and s». 
representative of the iudgment-dehtor, and being ono relating to 
the execution of the decree, the matter was to Im (hshlcd not by 
a separate suit but by the execution court under ucrihm 47 of 
the Civil Procedure Code. 

Bam Charau v. Parmeshwaii Din, I, Xj. B,, 55 AIL 

Civil Procedure Code, section 55(4) — Release from arrest of judg- 
ment-debtor intending to apply for insoheney -Surety’-- Terms of 
security bond not in accordance with secMon — Discharge of 
surety according to actual terms of bond-^Whether a nullitij — 
Jurisdictioru— -Civil . Procedure Code, section 151,“] A judgment- 
debtor was arrested in execution of a decTco, but was released 
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under Bccfcion of ilu'. Civil .Er need tiro Code on biB expressing 

an iut(udiou (o ap}dy Un' insolvcnoy and on liis furnisiiing a surety 
who hied a. siauirity Ixmd uinlertaking that the petition in 
insolvi'.ne.y would h<^ <luly filed and that ho would produce the 
judguu'nirdt'htor in riairt on tlu^ dale lo lie lixod by the <oiirt. The 
petition in ins: Iviuiey was filed within one month, and the judg- 
jnont"dod)ior was produetnl iti court on the date fixed t and the court 
passed an ordt'.r staying execution prociMaliugw pending the deter- 
mination of the insolvency pnuu'odings. Two days later, the 
surety ap}>lied for discharge on the ground that ho had performed 
his obligations rindor the security bend, and after hearing both 
parties the court pa,Hsed an order discharging the surety. The 
insolvency petition was eventually rejected, and thereupon the 
decroo-hoidcr applied that the surety bo ordered to produce the 
judgment-debtor. As, however, the surety bond had boon cancelled, 
the decree-holder applied that the order of cancellation be set aside 
under section 1.61 of the Civil Procedure Code by the exercise of the 
inherent jurisdiction of tlie court. This application was refused by 
the court, but was allowed by the lower appellate court. 

Held that although the terms of the security bond might not 
have been in accordance with the provisions of section 65(4), yet 
the bond having beiux accepted as executed, the surety was entitled 
to stand upon its terms; and those terms having been carried out, 
the 1 ) 00(1 was rightly (Cancelled, tlmugh the insmvoncy proceedings 
had not iernunated and further pixKu'cdingB in execution might 
yet be taKxm. Tlu'. nrth'.r of (‘.aucellnlion was passed with jurisuic- 
tion and was not a nullity. 

The order of iMincellatiou (‘,ould uot bo set aside under section 
161 of the Civil Proccdun^ Code, Though it was not appealable, 
the decree-holdi'r had a remedy by way of revision, of which he 
did not avail hiniHidf. Tt is well established that wlicre a party 
considerB a decree or order of the court unjxist and has neglected 
to avail himself of the iv'iuedy provided by the Civil Procedure 
Code, e.g. bis right of appiuil or of application in revision, it is not 
open to him subsequently to invite the court by virtue of its 
inherent jurisdiction re.B«wved by section 161 to disturb that decree ‘ 
or order wdiieh ho has failed to challenge in the statutory manner 
and witliin ih(^ statutory period. 

Nageshar Prasad in Oudrimal Narain Das, L L. B., 66 
All. ... ... ... ... ... 6d8 

Civiu PnooMnum*'- Home, si-ction 60 ( 1 ), proviso, omusks ( i ) and (/)•— 
Aitachmeiit of f^nlary of a ilfoldtcr-o/j'tecr—kfwi/ 4ct (dl and 46 
Pm., cap. 68), aeefion 186— officer'',} The salary of a 
soldier io whom (.he Army Act, 4-1 and 46 Victoria, chapter 68, 
applies is attachable in execution of a decree in accordance with 
the f)roviHious of se.cl.ion 60(1) of the Civil Procedure Code; if he 
is a public officer ns defined in section 2(17)(c) of the Civil Pro- 
ceduro Code, his salary is exempt from attachment to the extent 
mentioned in clause (i) of (.ho proviso to section 60(1), and if he 
is not such a public officer, it is not exempt from attachment at 
all. 

Section .186 of the Army Act, 44 and 46 Victoria, chapter 
68, as amended in 1805, malros itself subject to Acts passed by 
the Qovornor-ncneral of India in Council; it is, therefore, subject 
to the provisions of tlio Civil Procedure Code, section 60. 

The proviso to section 60(1) only exempts certain properties, 
including part of the salary and allowances of public officers, from 
attachment. If a property, salary or otherwise, does not fall 
within any of the clauses of tho proviso, the general provisions 
’ contained in seotion 60(1) shall prevail and the property shall he 
attachable. 

BCusain Balchsh n. Briggen Shaw, I. li. B., 66 All. ... 648 
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Civil Pkooeduee Code, sections Gf] and 7 B -Eatiuible (Hstribuiion — 
property attached by a superiof us well as an inferior court-— 
Sale by superior court—AiuSicMm^^^ for ratrablr distribution made 
to the supGrior court wiihotit (jetting the d('cree transferred to it 
or applying for execMtmi -HaiiUibb'^ distribution alloieed,'] Assots 
were realiknl in the court of a Buhordinate diidfte by t,ho sale of 
property which had been attached in execution of a decree' of (hat 
court. Other persons, who lieid dc<’i\'es of (.he Mnnsif’s court, 
liad also attached the same property in cxe(‘.ntion of their decreos, 
but nnde.r section GG of iho Civil Proeednre (''■ode llu'. sale luid to 
be held by the sn|)erior court, and tln'V applied in the court of 
the Snhordinata Judge, before asBcts had been realised, for a 
rateable distribution. Tlicy, hoNvever, bad not got tlieir decrees 
transferred to the court of (he Bnbordiiinto Judge nor had they 
made any formal application for execution in that c^ourt. Held 
that the holders of the decrees of the inferior court were entitled, 
under section 73 read with section 63 of the Civil Procedure Code, 
to a rateable distribution without getting their decrees transferred 
to the superior court or formally applying for execution in that 
court. 

Sarjn Bam Sahu ik Partap Narain, I. Ij, B., 55 All. ... 

Civil PnooicDtiUE Com-'., section 9‘J Suit rehtting to public trust — 
Death of one of the two t^ainliffs appeUants pendin(j appeal-^^-No 
abatement of appeal.] The death, during the iiendeney of an 
appeal, of one of the two plaintilTs ap]i<4lants who instituted a 
suit under the provisions of section Od of the Civil Prneedun^ Code 
does not a,nect the ma.ii\f.ainahilitv of the, appeal, although no ponton 
is bronglit on tlu^ r(*cord in pbiee tjf the <lec('nsed plaintiff 
appallanti. 

Where the suit has la'.s'u prop('rly instituted according ti"! 
section 92 of the Civil Prociahm'. Cotle, tluvre is notlung in that 
section which says that the suit cannot lu' c.ontinned if one of 
the original plaintiffs wdio instituted tlie suit in the mannt'r laid 
down by law happens to die. Raja Auand Rao y. Eamdas 
Dadufani, I. Ii. B., 48 Cal., hJ3, relied on; Chhabile Bam v. 
Diirga Prasad, I. L. B , 37 All, 290, dissimted from. 

Bam Ghnlam v. Rhyam Barup, T. L. B., 55 AIL 
Civil Prooebttee Code, section ^B(9>y^-Diftercnce of opinhn among 
members composing a Bench— Det^rec to he varied so far as the 
memhers composing the Bemdi agree to vttni it and confirmed as 
regards^ the Test—*DecTeod\] Tn cases wlu're the two Judges 
composing a Bench hearing an appeal are not nnanimnns, the 
decree appealed from should he varied to thnt exfent to which the 
members composing the Bench agrt'c that it ^’honld be varit'd and 
the rest of the decree should lie confinncd. 

Where the decree appealed from is the Dvudt of adjndten lions 
regarding several items, each adjiidicntinn is to he devnwd a 
“decree” for the purpose of section 9R(2) of the Civil ProfS'diu',. 
Code and the provisions of that section should bo apphlnl with 
reference to the adindication of each itian. 

Harakh Karaiu' Bingh tJ. Babban, I. Ta II, 55 All. 

Civil PROOBDtmE Code, reotton lM(c)—H)therwise a fit rase"*— 
Letters Potent: paragraph $0— Appeal to Privy Council Order 
suspending a pleader— PraeMce—Seeurity for <'os(s—Rv!cs of flitfh 
Court chapter XVIL rule Kb).] An' order of the ITigb Coiirt 
suspending a pleader from practising for a period of fux 
months was soiight^ to be tak^^ in appeal to iris M'ait'siv in 
Council. Few that in view of the consistt'ut pnu-iii-.* nf du* Court 
in such cases leave to appeal may he granted, (dthcr uiuler .s.h'. 
tion lOpfcVof the Gml Procedure Code or nmh'r I'ann'ranh 30 of 
the Letters Patent. . ? 
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As iti a[)p('ar<\l I Un i H(‘vo.rnl argnable points of law were 
rnisod in Uu' pn^poscd ujiposil aiul that the matter was of 
genorai public iinporlancc, the taise was certified as being a 
fit one for {t]>pea,l to His Majesty in Council. 

II eld, also, Ifuit H('{'uri(y for (’osts was obligatory and in view 
of rule I (7)} of (diapier XV I f of the High Court Buies the 
inininiuin amount to ho furnished was Bs,4,000. Even if the 
application for h',!lv<^ win; nntl<'r para-graph 80 of the Letters 
Patent, the UM.vt' would ho subject to the same rules as might 
be in force for filing appeals in general to His Majesty in Council. 

The security was in CviB <'.ase permitted to be in immovable 
property. 


In the matter of a Pleader, I. L. B., 55 All. ... 246 

Civiii PaocEDORB Code, section 115™-“ Case decided” — Application for 
leave to sue as pauper reject e,d on account of defective verification 
—Failure of court to <‘a11 for amendment— Material irre>gularity 
in the exercise of jurisdiction ... ... ... 216 

Civil Prooedxtre Code, section 115— “Case decided” -Order debamng 

a partner from taking pari in defending a suit against a firm ... 719 

Civil PKOcn-imTUE Code, seotion 115 ™.«“Ca8e docidoil”— Order demand- 
ing addilional court-feo on plaint ... ... ... 274 

Civil PRoaEDDUi5 OoDt-L beotion 115— “Case decided”— Order grant- 
ing amendment of plaint — -No revision lies ... ... 169 

Civil PnooEDtuiE Coni-., section 115- .Otlu»r remedy available — Order 
demanding additional eourt-foc-'-KmlHien * ... ... 274 

Civil pRocMoraE Code, section 115— Bevision from decision of 
election pid.ition by the District Ju^ge as election court, See 
^ District ihvards Act, sections IB, 10, 20 ... ... . 1008 

Civil Prooeduri*i Code, sbotton 115— Wbetber applicable to revision 
arising out of insolvenc^y proceedings, Bee Provincial Insolvency 


Act, section 75 ... ... 241 

Civil Prooisdube Codi!), beotion 11 5; ouDim VI, rule 17— Order 
refusing amendment of plaint—Bemsmi — *'Case decided*'— 

Other remedy a*oail(ible,\ In a suit for money due on account 
of certain business transactionH between tbo parties the 
defendant took a plea tlud; some of tho items claimed were 
barred by limitation. Theronpon the plaintiff applied to amend 
tho plaint by int.roduciug a vcfe.rcnce to an acknowledgment which 
the jilairitiff alleged had been made by tbe defendant. The Munsif 
refused io allow the amendment; on tbe ground that the applica- 
tion u'as unduly delayed and that it would be unfair to the defend- 
ant to allow it. In renision from the order of refusal — 

Held that the I'e.vision was maintainable. The effect of the 
order being deraiitoly to Hbut out a part of tho plamtift*s claim, 
tho order was a final <li‘.<lsion of the court on that part of the 
case and so could be lu’oti/fiit wiMiin tho meaning of tiie words 
“ease dc'.cided” in siH'tion 115 of tihe Civib Procedure Code. IlQiving 
regard to the provisions of order VT, rule 17, it was the duty of 
the court (o have allowed Uk^ j),metulment, which was not one that 
would have altered the. nature of the, suit, in order to enable the 
(juestions in (‘ontnuHn-sy be.txvccn the parties to be determined 
once for all, and in refusing to allow tho amendment it failed to 
exercise a jurisdiction vested in it by law. 

The plaintiff had, no doubt, another remedy against the order 
of refusal, by way of a ground of appeal fiom the ultimate 
deearee; but it couid not be laid clowm as a general proposition 
that the High Court would not interfere in levision whenever 
there was another remedy open. Where the effect of allowing 
a ravision, in a matter in which an appeal might also lie, will 
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be ti convenience to tho parlies Jind will save eKpenst', the eourt 
will be inclitied to interpret the provisions of s<a*lion 11.5 lilu'raUy 
and to interfere with an order which has ber'n prisju'd witluait 
jtmsdictiom or illej[pilly or with rnatoria.1 irrr'ppilna'ity in the 
exercise of its jnrisdiction, 

Kishan Iial Babn lial r. Ram Cha-ndivi, I. Ij. U., 55 All. 256 

Civiii PBOcKBimE Conn, skotion 1S2; oudkr V, lunii-is ■!— Parda- 

nashin Jadih-Cainiat he eompeUed fo attend rourf either as a -party 
or as a witness,] Tlio exemptimr (d* pardanashin ladies fnaii 
persona, 1 appon, ranee in court, ftrantral hy scetioti Id2 of iho I'ivil 
Procndiire Code, is a riglit whirdi lu) court lias powaa* to refuse, and 
applies to the parties as well us to wilaies.sr's. A pardanashin laiiy 
cannot be compelled to a,itcnd the court, (^iiher a.s a }airly under 
order V, rule 3 or 4 of the Civil Proctalurc' Code, or as a Witneas. 

The \vorda “personal appearance’* usial in si'.ction 1,33 mean 
personal attendance. If a pardanashin lady observing strict 
parda is ordered to attend the court, it men, ns tliat she is “com- 
pelled to appear in public”. Her fa<‘e Tiiay Ix' covered or she 
may be wearing a burka, but all the sanu' sb«' is comiadled to 
appear in public if she is ordennl to at! (Mid ilic court, "idiis is 
against the spirit of section 132. 

Sundar Dtwi r. Datta Traya Narhar, T. h, R., 55 All. ... 

Civil/ I^ROOMDimn (Icidk, si-nTiONS 141, Itll^^heeree transferred to 
another eourt for eaaniafion-‘d objection allowed 

ex pMio-^Exeeaihiy eourt eerUfying fuU satisfaefion to transfer- 
ting cowrt'-‘-’MieTent jarisdieimi of' the eareuting court thereafter 
to set aside the c.\ parte order and restore the proceedings Juris- 
diction,] A decree was transferred to anotluM* court for <ix('cui,ion 
and in that court the jndgriumt-dehtor chjf'cdcd Unit llu' decree luui 
been adjusted under a private arrangmiuMit. On the day of hear- 
ing the decree-holder wm absent and the objection* was allowed 
ex parte and the executing couri; c.ertifnal lo the court, which had 
passed the decree that the decree had lax'n fully satisfied and that 
the case was disposed of. An application for setting aside the 
ex parte order was subsequently made by i,1u‘ decree, holder to the 
executing court and was allowed, and Ibe exe<'Ui,ion proeoedings 
were restored. 


Held^ ixi revision, that tlie court to whitdi the dc'cn*e w'as sent 
for execution had inherent jurisdiction' to entiudain and aJlo%v an 
application for the setting aside of it,s previous order passed ex 
parte. Although the provisions of order TX of the Cm\ Procedure 
Code could not be made applicable to execution proceedings bv 
calling in the aid of section 141 of the Podt*, vet an application to 
set aside its own previous ex parte oviler wan 'entcrtainnbh> by tlu^ 
court under the inhiwent jurisdiction which llu^ court posHiMiHci't and 
■which was preserved by section 151. 


Hahi., further, that this not being a mine of a furtlun* <‘Xt'c.u(ion 
of the decree, which could not be ordcnMl after tla^ <aM'{,iru%«iic of 
satisfaction had been sent to the originnl court, but a (HKvition as 
to whether a previous proceeding of tbe (‘vecmMng' court should or 
Wff > ^■•^poned, the t.ourt lunl not become 

functus oflim hnt had inrisdiction fo (Mitnrtain Hta-h a qmMdiom 
Moreover in the present case (he decremholder npplical iuvi king tho 
mhe^ent jurisdictaon of the court Co se(. aside aiw.r parte orhw, t o 
meet the ends of justice; and the proper court to ontiMdain sueb 
e^JpaKder^^' obviously the very court which hnd lamscd tim 


Muhammad Hanif u. AH Raza, I. h. R., 55 All. 
CiVTi/ Pbooedube Code, sections 144 and 
ex^uUon of simple money 
able distribution amongst semral 
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title niihsf'^qiicnilK found inrnlid as ihe result of a separate suit — 
Application by (Ic.crcrAiolder purehaser for rcstitutmi of amounts 
rateahly distrihulcd Inherent power to order restit‘ution~~CiiYe&t 
einptor, doctrine of— Duty of mirts to prerent injury by act of 
court.] In t'xi'nnlioti of n Rirnple money decree the jiidgrnent- 
dobtor’s eduiroH in cerl.ain joint family properticB were Bold by auc- 
tion, the dt'iTtH'-holdtn’ l)e.ing the purcliaaer. At that time a decree 
for partition among the judgment-debtor’s family, which had 
allotted nu^Kt of properties as the separate shares of other 

members of tlie family, was in existence and on its basis objec- 
tions under section -17 of Die Civil Procedure Code were raised and 
a suit was hied by those other members, but the objections and 
the suit \vorc dismissed on the finding that the partition was frau- 
dulent. and collusive. After the sale the decree-holder purchaser 
had to pay out a part of the sale price to other decree-holders who 
were entitled to a. rateable distribution. Subsequently the objec- 
tions ;ind the suit arorementioned w^ere allowed on appeal, on 
the finding that tlio^ partition was valid, wuth the result that 
most of tiie properties already sold were exempted from the 
operation of t.he sal(\ fdio decroc-holder auction purchaser then 
applied for n'stit.ul ion of a corresponding portion of the money 
which had been paid out in rateable xlistribution to the other 
deercedioldors. 

Held iiluit, without dindding the qtiostion whether section 144 
of the Civil Pro(?edure. Code applies only to those cases in which 
a decree is reversed or varied on appeal or revision and not to 
cases in which a decree is varied or set aside as the result of 
separate protH'edings initiated for the purpose, or the question 
whether relief cannot be granted under that section in the cases 
of variations and reversals of orders as distingnished from 
decrees, it is clear i.hat the court had power to grant the resti- 
tution in ext'rcise of its inhoront powers under section 151. 

Recdiion 144 docs not exhaustively deal with the powers of 
courts to grant restitution, and the jurisdiction of a court to grant 
restitution in appropriate cases is not confined only to cases 
coming wnthin the purview of that section but is inherent in the 
general jurisdiction of Dio court to pass an order for restitution, 
mdcpendenily of ihe provisions of that section, with a view to 
secure compiete justice between the parties concerned. 

Tn iilui pix'scnt case justice dictated that the restitution should 
be granted. At tbc time of the sale it was honestly believed by 
everybody tluit the properties sold belonged to i.be iiuhorteni- 
clebtors, buii subsequently events sbowod they had no saleable 
interest in some of the properties, witli the result that the 
original fund, viz. the price fetched at the auction sale, that 
was rateahly disiributed between the several decree-holderB was 
reduced in proportion to the value of these properties. This had 
the eftect of roduen't^g tlu'. nmount in which each rival decree-holder 
was oniitled on rat(ui.hh', disiribution and the loss must, in the 
absemeo of any si.ai-utnry provision to the contrary, be borne 
proportiouuloly by all the dccroe-bolders. 

Tim doctrine of caveat em,ptor as applied to court sales dis- 
cus sod. 

In Ihc present c.aso, having regard to the fact that the 
auction iinrcliasor was the decree-holder himself, as well as to 
other (u'rcumstanccs, the doctrine of caveat emptor did not stand 
in the way of the restitution. 

Purthor, the restitution was dictated by the duty cast tipon 
courts to see that no act of the court does an injury to a suitor. 
Before the auction sale the question whether the judgment-dehtors 
had any shares in the properties sought to he sold had actually 
been litigated and decided by the court and it was on the ' faith 
of that decision that the decree-holder made the auction purchase. 

Amba Lai tn Bamgopal Madhoprasad, I. L. E., 55 All. ... 
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CiTO] ER0aKi:mui<3 Cudf., sMCTroN I-IB; ouni-’H XEI, n\n.v. tlB -(Condi- 
tional order of remand fixing a fiim', fen- fnHilliii«v (lie eonditiou 
and in defaiill. the aj>peal to Btiunl dinmiisned- -Power io <'xicMid the 
time 

Civiu l‘’iiO0Ft>tTRF Ootm, Bi-3aTTON 151-— AlniHO of proci'fUl of iho e.onrt, 
- Order granting amendment of plaint, 5’ee Civil Procedure Code 
order VI, rule 17 

Oivm riu)OKDtJHi.i Co]n«3, bfi’tion 151— Not applicable where. Ilu'. party 
has not availed himaelf of his remedy by apianil or revirdcai 

'Orvir. rRoeFoirni’ Conn, si'o'rnvN 151- Pow«‘r of court to add or sub- 
stitute panics, uHboug'li ilie ease may not Ite <*xactly covered by 
any specibe provision of the Code; 

Otvin PRoouDnim (rconn, sHtrrK^Ks 151, lob; (umi'.u VI, mu.u 

Duty of court to offer o|)porinni(.y for amendment of d(dVi*tive 
verification, See Civil Ib'ocedure Code, order XXXIir, rules 11 aaid 
5 

€im pRocBBrum Code, ounEU I, lumHS 1 and 10 Aihliiion of pa/7/V.v-*- 

Bepremitathe swt---Wifhdraival application I\i<jht of other 

permit intereMcd to inlereene and maintain the ' auH -'Snit hy 
GoUecUrr on behalf of ffindn widow who had succeeded to her 
hmhawVs estate {under Court of Wards) to eontesi an altesfed 
adoptiom^Withdrawal of suit by Colleetor- - Right of reversioner 
to he joimd as a plaintiff and to eoiitinue the suit - Transposition 
of parties in revision ^Cbnrt of Db/rd.s' Art {Loent Aet IV of I<)P3), 
seotions 5b, 55/1 On btdialf of two flimlu widows who bad 
succiaa’led to tbrn'r busliamt's eHtate, wliicb was bedd undts' the 
Court of Wards, the Collector instiluied a suit for a, diadjirafion 
that an alleged adoption set up by tlu^ prim^ipa! (bffmulunt bad 
not taken place and be liad no title to tlie. proptulv. niul for other 
xehefs against him and a transferee fn-m him. Subsetiuimtly the 
Collector made an application withdrawing the suit ; and this was 
opposed by tb© two widows as well as by a pej-snn who was, 
according to the plaint itself, the next DWTrsioner and tluw asked 
^ be made parties to the suit and to be nllowtxl lo continue it. 
The court allowed the Collector to withdraw the suit and dismissed 
it. Tbo application of tb© others to bt', made ]iarticH was dis- 
allowocl. The widows thereupon filed a nwision in the ITirh Court 
making the reversioner a pro forma oppimite party, wlio subs©- 
^uently applied in the High Court to bo tiransposed as an applicant 
for revision. 

that the revision did not Ho on behalf of Ihc widows. 
The Collector having decided to withdraw tlu^ suit, his discretion 
could not, according to scct.ion 53 of the Court of Wards Act, be 
called m question by the civil court, and by virtue t.f sertion 55 of 
S mi 'vidows were unable, by themsdveH, to continue the 
allowing the Ckdlccdur to withdraw the 
oAt ‘ widows’ application to continue it, enuld 
^negally in the (^xeri’isn of itu juris- 
di^mn, and^no, revision lay on their behalf, Ibit the nwision 
could be mamtained at tb© instance of tho revc'rsiouer who had 

HTndTotad:U'Tb,‘’T'"- i,,U..nS:,l in 

cionmstoJfl fn*” "" "" 'H'plini'nl,: in nu.di 

nT^onVl'v° plaintiff sues in a wprcsnntnt.ivo i-UnnwInr if; iti nnti 
X by niprnly willnlnuvi,,.' 

puCan end to '"'/I'al <loo« not 

a a tove a right to come m and contmne tho litigation. * 

■ l;ftt Sr/lS'lr : s3 
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estate t1ic. rt'.vorsioner wa,H a,).<n materially interested in the result 
of ibo suit. I'Vir llu', pro[ier safeguarding of his interest the lower 
court sliould have allowed the reversioner to be added as a 
plaint iff lad’oro allowing {lu‘, (’olleetor to go out of the suit. 

Although it might la', (!\al. the provisi^uis of order I, rule 10 
of the (-ivil PriunHlnre, t\ule, or <d' any other rule, like order I, 
rule 1 of t-Iu' t'otle, woix' nol, in U'rms applicable to the case, yet 
it was open to the court to allow the reversioner to bo added as a 
plain tiff. Par.t's liavi' arit^c.n from time to time in which the pro- 
visions of the Civil Pro{*edui*e Code have been found to be, in 
terms, inapplicable and ye( parties liave been added or substituted, 
where tliey ought, to he added or sul)stitiited, on general principles, 

dainiala Kunwar tn Collector of Baharanpur, I. L. E., 65 
AIL ... ... ... ... ... 826 

Civil P,uC)U1'U)Uum Conn, ounnn Vi. aoi.n 15 — Verification by un- 
authorised ])erson tloes not nullify plaint — Curable ... fi64 

Civil I’BOonDUun Cv)dk, oiiDrai VI, bulb 17 — Amendment of flaint — 

Order granthuj amendment - liediskm — ''Case decided'' — Civil 
Procxdurc Code, sections 115, 151.— /Ibw.s’e of process of the court,'] 

Idle piaintitT sued to rctau'cr a, specified sum alleged to be due 
from the defendatd; as the n'sult of three transactiouB ih which 
tlu^ dcrcnda,n(i was his cumission agent. After the whole of 
the ('viiienee in tlu^ suit had been n'cordcd tli,e plaintiff applied 
to ariuuid (he. plaint so us to convert the suit into one for 
rondiliou of an’.ounts. Against the order granting the application 
tho (leh'ndant fiL'd a rt'visitm. Uidd that the order allowing ilie 
plaint to he anu'iuh'd could not bo deemed to be a “case decided” 
within the nu'aning' of section 115 of the Civil Procedure Code 
and no rt' vis ion la.y. 

Held also, that tluw(' was no abuse of the process of tho court 
calling for interferenee under section 161 of the Code. 

Dilsukh Bai Baijuath a. Dwarka Das, I. L. B., 65 All. 169 

€ivil PBOOKnuins Conn, oum-ui Vlll, rule ^--^Allcgation in plaint '"not 
admitted'" in the wriiten siatement---Amou7its to denial — Interpre- 
tation of siatuies-^ru}ic.tu(iUon marks,] Where a defendant states 
in the writttm Hltatement that a certain allegation in the plaint is 
not admitt('d, the effect therofff, according to a correct interpreta- 
tion of order VllI, rule 5 of the Civil Procedure Code, is a denial 
by tbo defendant of that allegation. 

Phe placing of a comma after tho word “implication” and 
before tho word “t>r” in iU’dcr VIII, rule 5 was, no doubt, un- 
happy, but puucluation marks cannot control the meaning of a 
statute. In construing a statute a court of law is bound to read 
it without the commaH inserttal in tho print. 

Mansa Bam th Anelio, I. Ij. B., 55 All. ... ... 700 

Civil Puooimuun Coin-g obubb IX, bulbs B, i—^Suii restored after 
dismissal for dcfanU-^’~-Moticc of dale of hearing of restored suit ‘not 
given lo dcfendant--h)% paal.i^ deerec set aside for want of notice.] 

A suit was dismissed' for (hffault of appoararuj^o of both parties. 
Notice of tho plaintiff’s application for restoration was served on 
tho defendant but be did not appear at the hearing of the appli- 
cation. Tho a])plication was granted and a date was fixed for 
hearing of the suit. Tho defendant had no knowledge of this date 
and did not appear, and the suit was decreed ex parte* Eeld^ 
sotting aside the cx parte decree, that the defendant was of right 
cntitlctl to notice of the date of hearing of the suit after restora- 
tion, and the necessity to serve such notice was not obviated by 
tho fact that the defendant had knowledge of the original hearing; 
and of tho application for restoration. 

Mool Chand tJ. Ganga Sahai, I. L. B., 65 AIL 
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Civn, Pbooedurb Code, order IX, Knr.H i;i- .nirnot v\-vrr 
-Minor defcndant~~li^ 

appoarmm of guardian ml iUcm^.-Hcmcd,i ofm^ 1 "'T 

for soUuig aside os parto decree and renujij !r/l7' ! ' 

zz,!:7' 'r 

i« . ~ir ?£ “ r ;;;;";:;;t;:;,ii'^ns’;V'''"*' 

Woti Inland ®. Balram Das, ]. [j. jj., f,,^ i\,<i 

Civil pKuoKDDRisGonij, ORDER XX t. iiuRi/ 0,11 , ,, 

pament~No “appUeaUon" L 

tfl fltd nf FA...*/-.* . . to idfiC Cl stet) 

IX of 1S)08), article. 182(0)— 
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tn ata of cxixiition----’^Lh^^ Ar.f (jy mu\^\ i- V ". 

Application hij judgnienUiebtor ii'limj a ltiln\!7d ^^ ^^f^^^r' 
agreemg to gioe time-^AcknowJ^^^^ 


juuginciu-aeotor ii ma n r.f 

iu« d«i. “o‘,C" 5 ’'» « 2 !rrf“',„“; ‘'j 

an application to take mim Hlen in mI nf ‘ 

within the meaning of article in’ iho ^ hi'cn'e 

an “application'h in th f I/mntn. ion Act, even if 

of the money duo under Ihe n,- J ^on ntdi'hi^u' m renjioct 

The applicatkm he<Rin hv a n'fw A”' ''''''"i''!- 

and the names of tlio parties desciilihi . 'li “’""•’‘'i' of tim caso 

judgment-debtor, respoetivelv’ Vfrf / i ai>'i 

amounted to an acknowKenr f 1-y itself, 

of the Limitation Acf fiinf’fn * K. * ’ ^ meaning of hih’I ion iU 
the opposite party in the jodgnumt-ih^htor of 

satisfied; anfl wimn SdCf'AC «a« un. 

added that the applicant owJd mmm? mulw ‘iblA',,''''"'''”'"'', 

Adya^lrasad Smgh n. Lai Qirjesb Bahadur, f. L.’ u., rib 

Civil Peooeduek Code, oedek XXI rimTi' 

ment executed after the datf^n ’wWf of attach- 

Kient invalid ... whicli it was raturnab}e*«-Attiu‘Ii- 

Civil Peooedtois Code, oedeb XXT uort' nv «■ » 

notice and warrant--^ Warrant *^7-“biiiiul{aii(tcni» iHgne of 

Civil Pboobdobk Code oimrm vvi 

tion for setting aside^xeenttn^UTZlf]' 7 '7 
of drum^Matmal irregutarZ 1 'I V i L l>!l ixort 

pending execution sale ehouW b« m- A'i„i, ''"‘I'liri’M that an im, 
other customary mode, and failure lo"' !'"' 
gularity. The addition of the wo„li "r ‘"<'- 

order XXI, rule 67 of the Ch-il ivA , " f'“'. >>«"- i» 

make any change in the law ii! tliL '“>*■ 

possible to have a sale proclaimed by beAt oiAil^r 
Bajendra Behari Lai v Gulsrfiri t t y 

Civil JPboobdubb Code oedee xVt " ^ *“ 

establish Us f o XL Serr 

PJ^rchase^Decreediolder'c Pyof ^^Boinimi 

«-.i A. o»„«. rc 'XSrx.;\:,is"L 
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afctacliment boon disuussed under order XXI, rule 58 of tlie 
Civil Proceduro Oodi'., a-nd who therefore brings a suit under order 
XXI, rule 68, for ostaldishraent of his right, is not called upon 
to establish not only the due execution of the deed of conveyance 
by the original owner, but also that he was not tlie, henamidar 
for the judgment-debtor as alleged by the decree-holder. The 
initial onus undoubtedly rests on the plaintiff and he has to 
establish his title to tlie pro])erty; but having established the 
due execution, of the di'ed of convey aiice by one who admittedly 
owned the properiiy, tlu^ apimrent tenor of the deed must prevail 
unless it is estal)lished by the defendant that the ostensible owner 
is only ^henamidar. The fact that the plaintiff’s objection imder 
order XXI, rule 58, was dismissed does not add to the quantum 
of the onus resting on him. 

K B. A, R. M. Finn v. Mamig Ba Kijhi, A. I. R., 1927 

P. C., 237, followed. Nmmhi Jan v. Bhuri, I. L. R., 30 AIL, 

321, considered overruled. 

Abdus Sattar a. Hira Dei, 1. L. B., 55 All. ... 266 

Civil Prooebubk Code, omm XXI, rules 66, 69, Q0--Exeoutwn 
sale of revenue paying property — Material irregularity — 

Properties sold not in their order as entered in sale officer's 

list Uour of sale not spceifieA in order adjourning sale — 

Adjouniment obtained on judgment 'debtor 'waiving a fresh 
pivelamalion - -Kstoppel-^-Jlcneral Rules (CtaiZ), volume 11, 
Appendix 1(B)(1), rule 2--- Undervaluation entered in proclama- 
tion of sale— Failure to object at that stage.], In execution 

of n money (wo villages belonging to the judgment-debtor 

wore a t( ached, and were to he sold througli the Collector. The 
(lo(’r<'e”hoId(M' jnd, certain valuations on these villages for entry 
in the proelaination of sale; and althongh notice under order 
XX r, rule 6(t(2) of the Civil Procedure Code was served on the 
judgment-debtor he did not question these valuations. The pro- 
clamation of sale mentioned the 20th of August, 1930, and 
J o’eloclv as tlu^ date and time fixed for the sale. Shortly before 
the <Iate fixed the judgment.-debtor applied for postponement of 
Iho sale, wlu<'h was grantiul on the judgment-debtor’s giving an 
underinking that he waived his right to a fresh proclamation, 
and the court ordered tha{> the sale be adjourned to the 24th of 
October, lOHO; tlu' order, however, did not specify the hour of 
sale. On the 24th of October, the Collector had i04 items of 
propi'rties for sale under several decrees. Items I to 74 on the 
list were ancestral properties and items 75 to 104 were non- 
anci'slral. Tlu' sale officer announced that he would sell the non- 
aneeHt,ral properties first; and the two villages in question, which 
were at serial No. 78, came to be sold at about 1 o’clock. The 
judgment-debtor applied under order XXT, rule 90 for setting 
aside tlie sale cm ihe ground of material irregularity, and conse- 
quent loss, on the fullowing counts, among others, (1) that Ms 
f.wo villagt'H w('re sold out of turn and not in the order in wMch 
pro}i(u*tI('H fur sah^ wma^ cntt'red in the list, (2) that the order 
postponing ihe sah^ did not specify the hour of sale, (3) that the 
value, of ihe prnptnd.y as fdiown in the sale proclamation was 
grossly low, which misled the intending purehasers and resulted 
in lh<' villagnMi bein,g sold for a very hmdequate price. 

Held, (1) Tn the abHcncc of any rule fixing the order in 
which dilTcrent proptn’i-ies ordered to bo sold by different courts 
on ih<‘. sanu^ day arc to bo sold, or any rule requiring that 
sales of propiTtlcH should fake place in the exact order in 
which (hey are (uiienul In the list by the sale officer, there was 
no rnai.erial irrc'gularity in tlie sale officer’s having taken up 
for sale ihe nonuMicestral properties first. The sale officer’s 
lisii of cmirKi^ eoniains all Cm sales which have been ordered to 
take place on ihat date, but there is no representation made 
that they would take place in the exact order in which they are 
entered in the list. 
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(2) ()rdor XXi, rule tV,) no donl^f, pivMorilu'^ flnH fiw> 
a(l|oiirni:n- a Bale should Bpocifv not; on v <ho <Im}o I n{ 
mur 0 which (ho «Mlo IB ndiotirned. lit rn>J pnntcr 

ties, oHim- hiin landwl protuirlicn an' (o he r,ol,l m,,! snl.'s Hi-' 
I'laae on the the apwiriealion of llm oxiu'l honr i'; 
impmtaiit «ml an miiissKin iiiti,v he a periouH im-p.iihirilv. li, 'iii.a' 
Jir woulil iKit ho poHMihle for the pinvliiistTs hi ii'lhMii! iinle-M' (hV 
tune hiw heen ,,nnon,„.e,| pn'viem,!,.. Uni n. v"' n ' h , 

proport, e«, Gene,-„1 ft’ivil) vohune If. ApoeV,',! " 1 ' 

rule ,3 Inya ,w„ that (he aale nhair em.unenee' ,,t „ ^ 

p,aao,w all .lartnets. The, -e wan. the.vha-e, a ,lelu, o 
. », eK,st.'„ee wlueh lahl ,l.nv„ at what (in,; the Jl! t 

hoofT'’,,''"'^ intenduif; pnrehasera presnniahlv knew (he'iVni'il 
horn. iMirdter, nparl front (hiB, the. faihtro fo*tncnfitni iht^ h ut 

f irrofrnlariiv, tviiBod to ‘ho 

a nntfenal ^vhon (ho ind-nton{;.dob(or thnt 

no proelaniaiion or notico of the adjonmed mh wob to ho 

of (ho proitcrfy in tiu' nrotdanialiitn of 
salt IS, no donhti, a rnalerial atnl sorions inv*Mii.|rif v • h,if 
noUvo nMor order XXT, nilo 66(21 was sorvod o/, Uu^ ^ 

oltjociion as to price ahonld 

raiisul by lum bofore the sale proclninntitai wcb drawn in> 
Not Imvmg ratRed any svich ohicction la^ nnnd. ho d cnld o 
mvo waived wan oBtopped. upon ocnt‘raf r 

and imHinatla Ity (he added proviso (h) to rule do, fm!!! ! 

raisin'^ (ho miino ^p-ound and nrpin>t lhal the ondt'rvalnatitaiM 

: it; tla^ rnildi;4fitat Ilf thc'!:^^^^^^^ 

luidni, havtn^r ohosc.n (o waivi' Isis richi to tho hmo of a 

fresh proclattta(u)^^ h<t docniod to have waivt^d h{B 

objection to tl,e iillefti'd irri'jfiilnritv of imih'rvnlnatinn in (hi, 
previous salo proclaination. ITe cmil,] provo the renl value in 

S^rilt 

KMore t ^CoTl Jw L. R., ra’ At. I'hV aS'VhSi’ 

SmgU V. Raghulnr 8umi, I'lOlW] A. L. .T.. A.- 7 , ,liHtinK,.iHlu',| 

^*''"|56”'"aH "■ j"'™"' K'»w>> I- To R., 

TTOi.K m-Pavm.-nt 'f„ ,hrrZ 

Jwlder, cut of court, of amount entered in pfochimatian of 
Deposit tn court of fim per cent of purvhest moneu- -Valid tom- 

tompnui with and (ha salo was riiddlv Hct. aftidr* ruh 

decree-holder would not suffldent ^ 
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niorigji^rod propor(it^« wcro tsold in execution of a decree on the 
Hjuno (lay, l>u{. in s('paraie loie and to different auction purchasers. 

The ju{l,ttiu('nt (iel>t(u* appIiiMl under order XXI, rule 80 of the 
Civil Proc(Miure Cedi', for sei{.in;L| aside the sale of one item 
of propi'rty juid di'peHil.c'd its sale price together with the penalty 
of five ]H'r (‘(uit. then'of. At, that time tlie sales of the other 
items had imi, h('('n (’onfirnuHl, 80 days not having elapsed from 
the da,tt'. (ff the sal(% and the decree-holder had not received or 
oven hcH'ome ('ntit.h^d to n'lvu’ve the sale prices. In duo courBO of 
time, lunvever, those salt's confirmed. 

Held that the application was not maintainablo inasmuch as 
the deposit was insuriicient for fulfilling the requirements of 
order XX I, rule 80 of the Civil Ihocedure Code. In order to 
avail himself of ilu'. provisions of that rule the judgment-debtor 
must bring liimself strictly within its purview and must fulfil 

all the conditions rotpiircd by it. Under that rule the whole of 
the dccrofal amount, as entered in the proclamation of sale, was 
to he. d(']msitc,d, less only such ainount as might have been 
received sinco by the decree-holder; and the applicant could not 
claim deduction for the sale ]U'i(‘eR of the other items, as before 
confirmatitm d tlu', sales tlu' dc'.crce-holder could not be said to 
have nH'civt'd the a mounts nu'rely bt^ejause iluyy had been 
deposii('d to his credit', 

Parma Lai t, Bhola Nath, I. U, B., 53 All., 162, 

disapproved. 

Mannu Knik m IMathura Prasad, L L. B., 66 AIL ... 123 

CnuT, Pnot'i'Unum Coni'’, ounioi XXI, nunn S^ ^AiOuither depofy^^t hij 
judpmrnt-drhtor is ftintimniunt to ''remptP by decree-holder-^ 
Aiiotion pitrchnscr, eveu if he is the deefee-holder, is entithd to 
5 7 iCT entt. of yandiase wouc//.] When money has been deposited 
in court by tlu^ judgmcni-ih'.htor for the decreolmlder and that 
monoy is available to the decree-lioder without any obstacle of law, 
tlien thn,t deposit ninoimts to receipt by the decree-holder within 
the meaning of order XXf, rule 89 of the Civil Pi'ocednre Code'. 

Bo, where a sum of money had boon deposited in court by the 

judgment dehl nr towards the decretal amount before the auction 
sale, it was hpJd thst. such sum could he taken into account to 
supplement the deposit actually made at the time of an 
apfdication under ordt'r XXI, rule 89, by the judgment-debtor, in 
order to find out wludlu'r tlu^ ret|uiremonts of that rule regarding 
the amount were complied with. 

Tlio audion purdiasm* is entitled to 6 per cent, of the pur- 
chase mmK\v under order XXf, rule 89, oven wdicre he is the 
decree-holder liimself. 

Ahiriadi Begaru n. Ishaq Muhammad, I. L. B., 66 AIL ... 200 

Civtr. (hmonutran Conn, oiidkii XXT, BtmK 90 — Who can apply — 
''Whose interests are affected by the sale"'— Nat necessary that 
applicant must have interest in (he property sold— Merest 
may he pecuniar u,] A decree diri'cied that two items of property 
were lo he cold first, and if the sale proceeds were insuffident to 
satisfy the. (h'crefal amount, then tlu^ third item of property was 
to htrsold. 81ie two items of property ware sold, but they fetched 
only a sTuall A mortgagee of tlie third property applied 

under order XXT, rule 90 of tlu' Bivil Procedure Code for setting 
aside fhc sale on the ground of fr.and. Held that the applicant 
was a person wliose interests were affected by the sale, within the 
meaning of order XXT, rule 90, and’ so he had^ a locus standi 
to apply. Although he had no direct interest in the property 
which was sold, yet his interests would he adversely affected by 
the sale if it was for an unduly small price, caused by fraud. 

■Shiam Lai v, Jaswant Bingh, I. L. B,, 66 AIL ... 121 
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Civil Prooldure Cc>dk, ordi-ir XX]1, iuili'.s 8, !1, 12 A pplicahiltiy 
of fnle 12 to v.veaution appval—^^^^ of appool Ipprllnnt's 

imohonvjf — Refusal of receiver to ijire seenritu ho' costs l):s. 
7mssal of appeal,] Cnlor ^CXll, tuIl 12 o\' llu' rivil ) 'rocrilnn', 
Code cioeB nofc exempli pondiDjn' appesitH fn^e lix' op<'r.*ilinn i>f nilo 
8 of iliMl order, even thoiiijli flic Jippeals nrifu' owl of t'Xt’culion 
proceodingB. At) appeal Biandn en (piiit'. n> dilTc'mit footing, in 
this respect., from mi applieaMon for exeonlion. Huh' 12 dix's 
not eoniemplato that if mi ajipt'al lias Inam preferred from mi 
order an execution, then also niles 8, 1 and 8 would nev('r a]iply. 

So wdiero in a pending apifiea,! by tlu' judgiiK'nl debtor 
against an order in exeention (lie appellant lu'came an insolvent, 
and the receiver refused to give the seenrity for eosts n'cpiired 
imder order XXIT, rule 8(1), it was hehl (I'mr tla^ appeal nnist 
be dismissed nnder rule 8(2). 

Ohhanga Mai «. Ram Dnlarey Tiiil, L L. R., I$5 AIL ... 

Civil Procedure Code, order XXTII, rule 1— Withdrawal of suit, 
Sec Representative suit 

Civil Procedure Code, order XXIll, rule n -Compromm' decree-- 
''Lawful compfomim^Stipulatum hy way of a penalty can- 
tained in compromis&^Contract Act \lX of 1872), section 71— 
ApplioahiUty to compromise decree- Vivil t^rocedure (Uute, see- 
Uon ^ court can modify penal elause eontained in 

compromise decree.] A deereo waa paastMl, in aeetirdnnee with 
the terniH of a eompromiMO, whieh providtal lhn( the dtd'endant 
was to pay Rh. I l,ht)() by yearly iuHtalnn'ida of Hn. 1,100, but that 
in eaHO of defanlt in payment of any one inatalintnit tlu' <mitre 
amount romaining unpaid would luvome immcHlintely juunble, 
%vith interest at tlie ratii of 2 {'or eenl. p<‘r meiuunn fnan ilu* tlate 
of the decree. Beven iiurtidmentn were <luly paid and then then' 
was default. Tlia decreedioldt'r appliial in exeeuliiin fti ri cover 
the balance, Hh. 8,HO0, witli intcn*at at the Btifiulated rain from 
the date of the decree. The jurlgmcnt deblor obpHlcd ibnt the 
atipidatiun as to tlu' intenast warn of a penal iiafiire, and ilu^ 
question wa,s whether ilio court (executing the decree eoiihl give 
any rtlief a gain at it. 

Heidi by the Hull l>«meh, that Hceiion 7f of the Contrrief Act 
applies to the case of a rximpromise dt^ert'e and if is npm (»> a 
court executing such docreo to interfere wiili a oilpniaiitm by- 
way of a penalty eontained in ^bo eompromeo, Raijhunaudah 
Prasad v. Ghulam AliHid-din Bcf/, T. Tn li., -10 A 11./ 871, over*' 
ruled. 

Per Mukewi, A. 0, Bcolum 71 of fbo ( .uifraet Act 
applies in terms to a contract, but, in ilui tviat' of a oompromifa' 
decree what there is before the' (*oui't is a contract purc» and 
simple. In passing a compromiHO decree the remrt eioes tiot. 
exercise its judgment at all but merely emhodiea (he ivrnm of 
the agreement; and the decree do<is not mmo to he a contract, 
for essentially it is a matter of eontrnot and m.lhing ohw. 
Secihon 74 does not say that tlio rcdicf to ho gruntod nmler it is 
conuned to a suit, ThareforrL in e'xemding tie* t'onjprnmifict 
decree, there is nothing in section li winch prcvoidn tle^ court 
from applying^ that section to the case before jt. 

In entertaining a pica that one of fhn t.orinti of tlio l■(ln>pr(tIlliln^ 
oontams a penal danse the ronrt nxocuting tlu' iIo.tci. .lo.'ti not 
reauy go behind the decree, hwt it finds out, an it ia cntilli-il (n 
find out, on payment of what amount thn dcMvo tdanild h.. diu- 
charged. If, instead of the amount of pcniil int>>rir.l (■.tiimlnlcd 
for. the court came to the conclusion that onlv a tva.-unmldc 
amourit was to be paid, the court would he decidini' a iriKaition 
M to the satisfaction or discharge of the decroo under aerlion 47 of 
the pyil Procedure Code, and would not bp going agninal the (crnis 



general :ini>ex 




An agn'onu'ni. which (‘onfainB a penal clause is not neces- 
sarily an niilawfnl compromiHo, and in the stipulation, contained 
in the coinpinauiso in the }>roHont case there was notliing which 
jua.dc ihc cnnipi’oinise not “lawCul” for the purpose of order 
NX nr, rule h of the Oivil rrocedure Code. 

rrr N lAMAT-niaAii, -Seel ion 7d of the Contract Act, 
viowc { in its proj)or ptu’spccti-ve, does not involve any interference 
with (he deercH^ wlu'n applied to a compromise on which a 
<lccroe is passt'd. I'arties to every contract containing a stipula- 
tion by way of pcmalty have rights and are subject to ol)liga- 
tions mentioned in section 74, which are part and parcel of 
every such contract which shoxild bo deemed to include a proviso, 
imported by section 74, to the effect that the party complaining 
of tbo breach is entitled only to reasonable compensation not 
exceeding the penalty. Where such a contract is embodied in a 
compromise decree, the decree should be deemed to be giving 
effect to the compromise, with the legal incidents arising from 
section 74 regarding enforcement of the penal clause. The 
question of reasonable componsatioii will, therefore, arise when 
the compromise dccr('e is sought to be enforced, and in deter- 
mining Hticli question the court executing the decree wdll not be 
going behind the decree, though soemiugly it might appear to be 
doing HO, but in reality will bo giving effect to the decree in 
accordance with its le.al legal import. 

Mcdii-uddin ‘o, Kaslmiiro Bibi, T. L. R., 55 AIL ... 334 
Civil Ihiotu-intrun Godh, oudi-’-h XXITI, bulb 3— Comprowu’e decree--- 

far as it rdates fo the suit''— Part of the compromise going 
outside the subject matter of the suit— Decree incorporating and 
giving effect to the tohole compromise — Validity of decree— 
Jfifis'dietmi.'] A suit for disBolution of partnership was 
tjompromisiul, om* of the terms being that the defendant was to 
pay a certain sum in instalments ; and certain property specified 
in the enmprontise was to he deennxl hypothecated for the due 
payment, in <l(' fault of winch the plaintiff might realise his money 
by salt* of the property in ox<*cution of tho comprom’se decree, 

A decree, was passed iiicorporating and giving effect to the whole 
compromiHC. The compromise was not registered, nor attested 
as a mortgage d<\ed would he. In execution of the decree the 
pntperiy was sfdd and the decree-holder purchased it. The ques- 
tion arose as to whether he had obtained a good title. Held that 
the dceia^e was not one passed without juristiiction and neither it 
nor tho sale founded on It was a nullity, ami the purchaser had 
got a good title. 

So long as tho eompromiso jxdates to the suit, the court has 
full nutliorit>y under order XX-WI, rule 3 of the Civil Brocedure 
Code to pass a de.(‘rcc m terms of the compromise even though 
it might not have, strictly speaking, formed the subject matter 
of the suit. 

No doubt it is the duty of tlm court, under order XXIII, 
ndo 3, to that althotigb Ibe wiiolo of the compromise between 
tlui parties is rt‘c{)rd<'.d, tho op(^rative portion of tlio decree is 
confined io that piirt only which relates to the. suit, A proper and 
effectual mtdhod of carrying out tlie terms of the rule would be 
fur tlie de.cn'c to n'cltc 'the whole of the agreement and then to 
c.oneludo with an order emboilyirig those matters which relate 
to tho suit, or tho agreement could be introduced in a schedule 
to the decree; but, in cither case, although the o^iCrative part of 
the decree w'ould he properly confined to the actual subject matter 
of the then existing litigation, the decree taken as ^ a whole 
would include tho agreement. But it does not necessarily follow 
that if the court does not strictly follow this direction, it is acting 
without jurisdiction. 
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,..vrHbrl..,n the enud 
Hli'e’tly ^iH'iikiiH!;, H < < ^ ^ .neevpeuihH it intn ihr 

ilint It n'lutj'H I,,,,', h. the a nee 

eperaiive |Hri 1 inn t jueunl whheui jiu ualu’i ton. ieil 

iB not a nvil Ity lunl nnt aeoree 'iiinl fii yahility 

'nlSt/b.lS'ku^^ !h' .N.MM>Uon .ln..r'..,..„.. n-r nu, any 

iith^ aerived uinh'r it he nitaelvea. ., . » 

. .• •«,.. r-if iw a rehilra to the noil » in inaler 

' XllT' i'uu'’T'i« wiikT I'lnin Ilia .•Npras-ium, "no fnf a» rol.tcR 
^ f the mihuvl nuitter of the b« t af« ih ‘Seall with h\ 

’;' ’■"' "■" ' '“h' r, , h ^ «<-«.... :>Tr. of 11,0 fonnor 

suiljo'ot'in'IiUer of tha RuU. ilH.'lf an l.rou^ht nn.y yol ",otnlo to 

ih© miit’h , 

Baku Shyuni I.al ». Bliyim 1-al. 1. n. J'-. ^11. 

"ivn, l'iuHn''intim (Vuh. ounpu KXX. uiit.rs i. t> X'<<f /' /'f'" .' 

PartufT siinmui |■llkllUli»||ma on brhiilf o/ |irw " -'kif,'- 

Z" «...! roHfr,v< lui tul jmrinrr f'.nl Pmenimr (V-fr. .v.'f.on 
lt6_"('(,.,/i Oriii’r <lt'liiiritn>j thf piPtiu-r l»fm tidinij 

mrt in ikkvtlpm (hr In » innl krm,);kl n Uni, 

ZZ',. V,tRlo.„'.nl. va:. kloil iR-kalf .f iko t,.,u n h. a 

mHiio.', .n„l a vaKiilaioaina ap|<on,l>nM Z','''' Z ’oMl.o 

r,n, waa m,j>„.-. 1 kv anotl.or pailno, . At a lair, ,Ha :r of ko 
.'n,|, ,; i„rl.-„ot,.,i an.'.tkov ,„ho,-„t.- I . k „„ ai.i'lo'al.ou o„ l„a 
W,i,ir tkill .1 kllvl not Itroi, noj'loilik'.l , 1 , iko rml. «k,(k w,o. lOi, 

Hotmi'iillv ,lor.-,’l,vo ,.i„l Imklo to Iko. ui'i.h.Mhoi 

.iiimiinwMl kv llio >’0,1,1, 'I'k.’ .i„oa!,o,, o,,’, Him lao.oi o -mko, J 

witH i'i>litk'ii to li'k" faii «> '"‘,1 fon.l„i’l ll,o .i.-(,otro of Iko loi't, 
link tki- oourl liURHoil no nnk'i' Ikat J ka.l i’"l tml ,o a oiitim 
Htiilmimil ait.i ■•onloatoii Iko iit„i k.' , o„kl I noav 
iZ, nart, in Iko tiofiniot* kv .’rirw iko i,kui,l,tr« w>l 

wmm nr i»m, luring ilrfrnro wilnoawa. In rinnoon f,o>« lk,« or.lrf 

it. waft hrld'-- 

Hiiviiif/ rei«fHra to the pnwwhmH ef role Ifdl mil role id 
order XXX ef the Civil Croeeante C. dih ?he wntteo fifftfrinent 
mmml and filed hy mw pnrtner. h\ nleeiht he e.eeMileiel he the 
the firm. i.e. nf all the iimfimiH eMeantmt^t 
it ami i ftlionld. therefore, ho et»ienderinl to eMiii-'ifed the 
Biiit. Also* J had ftigned the vnhiUUmtm% .f the mlw.rdeH %Uui 
appoaml on helmlf of the firm; ami. at nnv fate, the uitiliMniv emt 
ferrod by him wiw eiTeettvo wo far nw he wms enneerord. ami J hiid. 
thoroforo. entered hiw npiHftirmire thrtmnh eommel. Aet’er.hnriv, 

J waft entitled to take pert in and eondnet the defeoee of the woit 

The order dehnrrin'K J from taking part^ in llm e mlmi of flte 
defenea amounted to a ‘"eawe. deeidetr* witloo the mr/ueni* r*i 
wetion 116 of tha Civil tVoeednre (Xide, ami in promiei? fhe erler 
tha lower mrt hid aeied ille^allv in the e^ereifie itf ifn iiottuhr 
tion* tharaforo a ravkion lay under waethm llfo 

Paffthatam Lai Jaltly p, Ifenh-vk IVIepfaiih Workw, 

L L. H., 55 All. ... 


CiYiL PuooBDiaBE Coo», OBmm XXXni, jiohita tl 5 dpiaieoCori 
for kmm h atm rw fmtijiff ■ Vfrtfimtkm defretier CihI 
Code, section 151; 15fi; order VI, mh 15m Mu of miiirf to 
give opportmitu for amendment of peri^mlum—Uejrfliim of apid%- 
cation without giving mteh pppnfinmlth--Abnne of the phtfoaM 
of the courl-^Cml Pmmdure Code, »eeimn 115 UotofftC 
larity in the mercim of jurkdieihin- deefilfd.*'! An iipplt* 

cation for leavo to «tm m a paufier wiw fafafted under nde 5 of 
order XXXTII of tha Civil Proeadnra Code on ilia grmmii tlmf the 
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rt'cjun-c’miMii., of rulo U rcRiinlinf; v(>rilioation wera not compUed 
w, 1. ,,msn,urh an U,o von ..•aliun wan not in accordance wift 
ordor \I. nil,> I.-.r,!). Ilchl, in roviaion,— 

A rovinion hni from nti „rilor rojo.cting an application for 

leav« in min an a pn.u|HT* 

r^nniinn U>r> of fho (jivil ruK-rduro Code says not only that 
tho <<itu{ njn\ al atiy liiuc ainoiul any defect Oi' ew)ir in any 
firoc<‘cdmK in a mni, but it. further cinphaHiHos the duty of tlfe 
ccUirt by ttuit all mvcHsary anuuulinonts shall be made 

fi»r ihn |U}r|H>ac td determining? the real question in issue. It 
wan t hi' fitdy nt th<'. ef>urt, when it found that a defect in veri- 
fmntuu^ ua.H th«;iv, in offi'r an opportunity to the applicant to 
cnvvnci ihn Ycrdmattiuu The court had failed to use the powers 
cnnft'rred on it hy sf'i'thm 153, and this improper procedure, 
which hatl letl to a denial of justice and frustrated the object 
for whu'h ihn c'onrtH axnounted to material irregularity 

in the nxnvcmn of it^ jurir.dietion within the meaning of section 
llf> and a revision was maintainahlo, 

U would ainonnti to axi abuse of the process of the court 
within the. ineaning of Hcdion Ini of tlie Civil Procedure Code 
if iho applicant had to nuike a fresh application for permission 
to^ une foi a patipfu* simply heeause his first application was 
rejected on the mere technicality that it was badly verified. 

Piare I ml n, Hhagwau Das, T. Ti. B., 55 AIL ... 

Ihvn. (hmh ojun a XXXVlf, mmts 5— Warrant of attach- 

ment heh're judgment^ iud- accompanii'd by notice to show cause or 
to furnish awninty* Warrant illegal, Xee Indian Cenal Code, section 

IBS 

( jvin C oiuma /XXXVUT, utniK 5 — Attadment he- 

farn jmitjmnnt ~ Suit for on mor{(ja(je^‘-Applicatiort for 

ijtiunhmrnt nnntn nfinr the prnUmmarn decree for sale hut he- 
fom the fhmf decree -'dpphVafmn mnuiainahU,] The language 
of order XXXVtlB rnle 5 of the Civil rroeedure Code is very 
%vide and an application for attachment before judgment can be 
iuade hv a inortgagt?e deereediolder after iho passing of the pre- 
liminary tlecfee for sale and before the final decree, on the 
ground that the mortgaged property has much depreciated in value 
and that the defendant mortgagor is about to dispose of or remove 
Ilia other property, so as to defeat (Im docroe under order XXXIY, 
rule f}, which may ultimately he paHHial in the suit. 

Mtdutmmad Bhafiu Ahmad a. Bam Katori, I. L. B., 
55 AIL ... ... ... , 

Civifi I’rmoKinmK Comi, oiinmi XXXTX, bulb 1— Temporary injunc- 
of firrcutum of a ^ decree hy temporary injunction 
granted in another nvit-^InjitncUon granted on furnishing 
serurHy hifpothecnf4ng immomihle property — Mode of enforcing 
gecufity *»»8oimruio suit ot exeeution-^Cml Pfocemre Code, 
neetion 47,] A final dewe for sale on a mortgage was put in 
execution, ami one K was impleaded as an heir to one of the 
judgimnd dfddons dccenHeil. K, however, had a claim to eertSiin 
ttema of the mortgageil property in her own right and she 
inntitufed a unit, agaiunt the decrcodioldar and others, for a 
declaration (hat the det*reo was not binding on her or on the 
itemn of pfopt*rtv belonging to her. The suit was dismissed and 
K filed an appeal in the ITigh Court. Rhe applied in the High 
Court for tin injunction, pending disposal of the appeal, restrain- 
ing the «ha*re<«'hohier from oxoonting his decree against her. The 
dofTee holdtT olijtH-it'd that as part of the decretal amount did 
not carry any inten'ot, he. would suffer loss of Interest 
WiTe to* be ‘utnyad. It was estimated that probably Es. 6, 000 
would be the amount of such interest up to the time ^ 

appeal would corno to bo decided, and it was ordered, that ii K 

4 
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.aocuiiHi u HH-ur.t.y for Kh.O.'M' ■'* 

lUK'urity I'l.iiil, hj’lv.iihri’ftlmK imiiu.viO'li* j-t.-i-rHv. «m! 

(,f this WHM hlttycl l.y t<’Uic<iMt,v iititnicti.m. h "itii 

•nimiuHlly iliHuamil aii.l ih.- ,kH-.w h..lif.-v lian, JX'T.f 

turn »( Uui a.-.Tw H. K'« amt. i.s Ha tnUiH l.y H,.i, if 

tho l.imHsrty m Ih.- m>iniy h-.u.!, Ihr .i.t.i.H.n. 

ttWHo wlu'tlmr Uu< i-ntiu'ri.v ..mht h" hM»if.hl t.. aii.i' >n I'"" 


tor \IW\1 II fUlife fill’ 

ilrW tiuit th*‘ iviiuhIv oI Il«'- U\ ii Mui on 

Hus mv.nHy l.uUii i.nu n..< l-y -f a .t.'.i.,' .K.h'. 

Thun. uiiH no ihvin- .a onlui' «ln.h h t.. y.iv 

Kh.tl.tHHl I'l'y "f ‘'"’"''y *" T " ’T' , ! ,1.,. 

suit wa* oim diwniaaiiig liur «>.>( ..vvi.nhofi 

oi.iwmlo lau-ly. 'riio onlor ruga«‘l'i.R i fu.m.h.nK > 

^iL «oi an iwulahlu or.irr. h..(. sva« oi <ho .....o - ' 

torv ortlor. As Ihurn wan n.i lU-.m. oi onh-r . aiu.h .M.tii n 

rtTiirdinK th« Ks.ii.itiiO, ms-tinn !i li tlu’ ( i"! I'*’ 

hail no %1'tii'aHou. aial tlx. n'lnciy h,- <>'" iiu.mnli. i i ( a 

suit for Bitlo of Iho i>nT<'rty hvix'lhnMh .! <>' <**'• ■ why ho.i . 

Kbair-uu (liwa Ihln r. Uudb t t.mim’irial Han!., J, h. U., 
68 Ali. ••• ■■ ^ ”■ 

Cmii I'utKsuiHitw f’nni', mincit M.I. mni <•<'1 IjT'f.'f 

tirii tfsiTi’r jiir .<iih’ \o filr i /*om (HiUi 'o. nr ;>;> 

/or (vrriifioii u/ . iumW <<ii h. .iJi..,' < i ' 

from /a'l /imiitiuy .h'.rrr ' .yiiih ./.-or im.ioh.i Ihf j>n 
liiiiimtn/ i/ivivr. 1 Ihu iiij; Iho im.-h n.y >1 an a|T‘-a! in in a yir 
hinililtry il.vnv lor .ulo on a uioKkhH'' ib.’ h>»»l •h-.irr «i..i |.a,.i.r.l 
Hiul llw iltvii'r' h»(l(l«yr Ci*t la 

tlm priiin'rltiii. Ht^id fimt ilu' W ni’Mvil, luitfn Miiii’r 

XhU t*ul0 i\Vl) lit till' i'n'il IWi'iluH' i\uU\ iM»Ul IW ilniH .uii » I 111*’ 

lUitmfil. Altlitnigh lui WHH ilip tlwi'i’i’ 

which wm hcinn cwuiinty yci itm inhi ndr iiflilu Immuiw 

if thii friini the itrchiiniwry itiAfr-e ssim «llinie»h 

that decree hut alau the fhuil dreh-c uauld he lU't ueulc 

A final decree w Imucd cm a |*r«‘liininurY drHUcc atul cmdanui 
'within itHclf the iirljudicaiiwii hctwecn the whii'h hill* iiliciiily 

bacn made in the jirelimmary decree, niul In that rvlimt tin ii|*|a*iil 
agaitwi a |*reliininary decree m ttl»n hy imuheiilpm an 
aiiltcal agaiuBt a i\m\ diHUtm, allhaugh tl i** tmi an niifriil in 
term« against a final decree, 

Uam Katori e. Hhafni Ahmad, I, K, H,, All. 

CWiL PEOCBDima Comi, aiWHu Xl*¥, ntma Itmilutmn amf thrif Pre 
cediitef (A'niendmtml) Aft {KXVt e/ td'iih, »ffhm h Vnrn 
Catmcil td*Kh rul^ In Tni*^ (Ummih iifptKiti n/ 

trundaium etc* ehanjm-^-PfWfr to exirnd lime hefieml llic 
feriotl far smh dfpoki-^iutfrpmtolHm of Held iNi4Mai 

J.| dlsienting) ttmt rule 9 of the privy Ptiuncil I’d'ilh 

(iocs lints empower the Pourt to extend, heyniuf the hunt lUn^l h>' 
order XliV, rule 1 of tho Chvil 4*raee4ure ihide, the inm* f*»r fui 
nkhing the i^rnirlty and de|»osiiing 'the tmuMhiintn dm dtargrw 
raqnired by that rale in oonnaetion with an iippeat le the Privy 
CouweiL 

Per KwO| tT,«-“M¥en if an order allowing mote time wae 
intended to be Ineliided among the orders to he |Hit«cit under 
rule 9 of tho .Privy (kmnoil Itulaa, 1990, it must ht* tnken flmt it 
was intended that time ooidd be allowed only in iccnrdance with 
order XLV, rule 7, According to the maxim MimiolihuM 

non dcroganV' the provmionn of rule 9 of the Privy i'tmnctl Pidni 
could not, in tho matter of allowing time, ho tlucmcHl to ovcriulo 
the provisions of order XLV, rule 7, 

Bahadur Ijal ©. .Tudges of the HIgli (lourt at Allaliahad, 
1, Bi, Bi., All. 
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D,vn I’mH'H.nM'. ( ,...r n.u.Kit M VH. um.,, 0/ judgmmt- 

f- u , of t.!.r v~h,! nr, ■ >1,0,1 „4 for r,'nnr. -Ap,,arcML the face 

" vV'vif' 1 IVVU'W Ilf jialgiiiont under 
I'l.lor XI A 11, 111 !.' 1 nt till- ('ivil Promlurc ('(iilo. does not lie 

nn fhr .*;r»'nihl of i!i» vrrov of hiw. 

]”At'n if it tiiti, in th(' pmivnii l^liere watt not any error 
• f law iu> pnfont lltai it nmld In' tmid to ho apparant on the 
Lh’o c»f th(^ 

Ihila Pm- ail r. r^alknahna. 1. L. B., lifi All. ... 
i'lx tt( 1 U(H i jii ni, ( smrttt'Ta*’. H, T'xuAaiiAwr pplicathn foT 

iiii iKru’f*. I t'a?-?- having jurii^diciioti oDer the 

suhjvd nuilicr of tin aivarJ" . Tvrriforial jurLsdiclhn,] In order 

р. divi.lr^ uhoihor tho ronrt, f.t wliioh an application for filing 
an Huanl ui dor ]=;na;.raph 111 ) of ihc Kocond scIkhIuIo, of the Civil 
i'r. ccdtnv Po.io n niado, haa jnriadiclion over tlio, Hnbjoct-matter 
t I the, .tnnrtl. it i; VMSc'i'.arv to comtidcr iho reliefs granted by the 
award and in dosmunio whrlhor the court would have jurisdiction 
!m fry a rc^pilar siih hrtween ilu» parties in wliieh the reliefs 
elaiiocd Were {hr relirfs r,ranted| by the award. 

Jt rum a|*rct‘d lad ecu a- tiobtor and a creditor that the creditor 
nlansld bax-o n half share in a I'criain ca.iniuda-ri property of the 
debtor in lien of Inn b an ; bnt no conveyance was cxe{?n’tcd, and 
Ibo dobf«‘r eontinned nt po ..^^e .Mion of the entire property, ]>aying 
a half nh.ivo {.f ibo pfidif i nv flie evuiitor. PiHpuU's subHcqucntly 
unuo ami m»'io u lyurd fu urbilraiovis, the nuUteWH to bo decided 
tanng i\\ the tjnc'Uion of aeeonnia and pd) the qneniion of transfer 
of Iho properfx, niie }iu ard deeided that the debtor was to pay a 
rrrffiin umi f** t!m rwinlifor to Iniy ont the latter's half share, and 
untd » nrit payinonf who innde the latter would remain owner of 
fbo rbnro. An application to tile the award was made in tlio court 
of the Hnhmdinnte dudgf' of Bennrea ; the parties were residents 
of Prnarr*w Inf fla* potpeil-^ \um Hihntle in I'atna. Held that the 

с. nrf waa jmt a court having jurindudion ov(‘r the subject-matter 
of the award, d'ho award dt*alt with two jaunts, one being the 
hum of money due in tenpcci of the profitH and the other relating 
10 iho fram.dor ut the prtjpcrty. Only the first matter xvas within 
the juriadicthm of the rmirt, hut not (he second. Tho court could 
mu mumme jtirindiriion hv igimring and rejecting a portion of the 
award and flu court wnn wmng in trmiting that portion as 
nnllitx* on the ground that there having been no conveyance in 
favour of flu' cretlitor, that p*rtion of iJu^ award which declared 
hi« nwimrtthip wm ii millity. 

ttpendrn Xiifh Vnvm m ITct T.ah T. Tn IP, 55 All. 

h.uv iiarri‘der*n mipncity to wm for fees, AVc Bamstor and 

rlicnt 

CiiMiwMim Act «Vn or lin.’d, nrcTtou 1!0 * *-;1 rf mic.^ of association, alter-- 
ufftm of /m*fr-u.u>o; thv uumhrr o/ directors provided for hy the 
atfude:: ccod f.uii/uP‘ou» uduiher uetrssarjjd] One of the 

aUh lr-'i t‘f n=;‘UDdaf i«m of a rompuny ju'evided as fallows : Until 
nfluovuDo drtrrnnned t»v u i;rncral luuding, tlu'' mnnhor of directors 
ninill luit ho leuj than five, imr mure than nims” By a resolution 
pa;ss<*d at a genma! meeting of the aluirehoblern the numhor of 
dirrt'Oofi uas utriautsed to Itb //e/d that the alteration was valid 
• >ed 1 1 * ;;i t'.'ini resolution Wan rotjuirni ibvrcfor. n'ho right eon- 
J. iioo bf the urtiole wan that it was open to tiny Rharoholdors 
to msijk )b' num!‘to* td du’eeforn thorein referred to without in any 
u:iv niiee''fdl at iiip an a!ii‘*'allon in fbt* artieb* itself. 

i\ni Pi a loi PapiuU' r. Bameidiwar .Priuuid, I. L. B*, 55 

AIL ... ... - ■ "• ' 

Aer ixn UK pjtdh tmcTioK AO HubHcribers of mom,oranduiii 
of amoeiation are memhern and not merely persons who have con- 
Inieted to inirrliime iihitrct} ... ... **• "•* 
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CoMPAKif-R Act CVtl m nwru^n 1.%f^-.lWfiiir'il nwmhpv i^t ml a 

**p{wi iwtnimr*' **• •- ‘^^■ 

Qmpmnm kift (Vll m WtJlU liVi in 

imlh nl » UMtiy nl wni« iitt nmh 

trilmtr>W8 “■* *** 

CmiMHiw km (VI! mmnm Puhlk 

oMmm (4 mmpmtHSfiml hiim^ktm 

J ii wiilrrinl _ inmn Ot^ff 

WUtdf pftltf*'- I **»vfi«^tl I Arf» 

on tho fjiro of if, ^ivr« jnrifitli*1^o« In fo mulio ro or<?/f 

fur ptjhiic OTCnmnoiliuo itonioiliiifoly fito ofiotRl io|i««lRfur li'i« 
annliotl to iho ruotl piling timl in \m ofntiion o friin«i l«w hop'O 
twinnittod any <lirootur or ofhor of iIh' i'^noyiiny. It 

ift, howavofu nntlor tho mumo iortion fin *lnlv of fho roort foi oon 
«idor Iho Mipliration wiili voi|voot fho iiifornoitnot ronfitiinni 
in it. Wmlo tho fotiri mm% ooiwnlor jmliotoliy tlio api^lioAtnm 
of tito offlriiil liqnitiniiir \mdpf m, ainl only pnm^ an 

ordor for pnldio oxannnuttion on hoiin! wifi^flrd flmt flioio w % 
primii /nriV oano, i,o. rownonalito gfoiind for ilio Rlloftalion of friiiw 
\mm fart# in i\w apnlii’Rlioin fltoro m no mmmilf to 

np-mify tho olntrgo of Imml with tlio mmp |iRrtnni|fifilv woiilil 
bo noooMry In a rtiminal rb»r||o nntirr tbo linban IViwi C oilr. 
Onoo i\m offioiiil Hqiiidiitor hm nndo mi any pfm4 f.ifir ofitio 
of fmnti tffiilnal m olbfor, tbr pxmmmtmn i« iioMn bo roiiflinni 
to ibo partirnlnr franil inonlip^nod in ibo »p|i|irftt.ifitn 

Tlio onlv objop'ti»nt wlurb m% of Ibo uotitfinot orji inaio* 

to m\ onior of iho oonrt |»r« 0 OiI r/ p^ifiP iinttiiiit luio for hm 
tmblb osmnbmtifni In ono of j«rbif1irti*^n. Ilo ml mittloit of 

that iitn||o to ondoavnuf to idtow |t»at tbo rbariio t^f ffiind ta in** 
foffort* TTo tttnv, of rotjrao, ilo ao on Ink pnldir otatninafton if 
bo ran, aiul if Ipo nncTOodn, tbon ninirf ^oriion l%ffb Ibo roorf 
may award him riwtt, 

In n Indian Blaton Ibinlc, fdiL, l» Ti, II.* TtS All. **. i 

CoMPAmiw km (Vfl of Ibltlb fna*riov ‘J.'lb-; Mp/fosonor hi/ mmmiin§ 
agBni^^-idtpmhttm^n npplmtum /or utking mjplm^tinep pmfppmmp 
mi ofiprimj rfshmlimt>‘--tdmilfttmn>--*lWtmu%m n 
rammfinritmrnf 0 / Ib/mdofiroi gifts n frmh »ltifling pmni himiUi 
Urn Aft {IX 0 / liWH), mHfkn llfi, 110, llfi, VH 1 h rowfmtiy wont 
into TObmtery liquidation m Iho lUth of May, ntIT. »otl iloyiltiisr* 
mm of tbo 'board of dlrrelofi wai a|i|aiini«l m llio |it|niiiator 
Later on, the High Court |mi«ed an onlor on tlw f»lb of .imy.^lWb 
for a compnkory winding tip by the Cbiiirt, mul istt oflloitil bi|nidal«^r 
waa appomW* On the SBth of May, IHflfb the olritil llqnldiitor 
made an aopMeation xmder aortkm of the Coifipanto# Art* allofif 
ing wiona acta of mlafeaManre, miaapproprlation awl noglliMioo of 
dnty against the managing agonta of tfm foriipiiny* and praying for 
an investigation Into their oondnet and for an owtr direriltii ihein 
to restore or eontrlhnto to the aaseta aneh aiima «» they fnlghi b* 
fmmd liahle for. The question of llmitatto hiving $fmm In mn* 
ntetion with this appllcmtlon,*** 

IMA hf the Full Beneh CMiffiiuf, *1,, dlesentliigl that the 
winding np order, d«i not glvo % frwh ilart eliher to a l*qitid%.«r. 
or conWbntory or creditor for tho pnrfawa nf limitation and tlmt 
the relevant artlela of the Limitation Act, whieh woxdd be appro 
prlato aoeording to the roliaf songht, wwild be ipftiieable to the 
application nnder section 9S5 as If It were a wilt lirrmghi fctr 
seeking the same relief on behalf of the fopqmnv. fn llie mnifer 
of Umon Bank, AUahabaA, LM„ I* L, 4*1 All, M awl 
LiquidatoTB, Immpuf Sugar Fmtom v, Bnhtifi mi Co, (Set 
L L.'B., 55 AIL, pp, 947*-40i mmnthh* 

Pet StmArMAK, C, OT.— Eeetlon 9S5 of the Companiefl Art dooti 
not create any foundation npon which a eWin for paymerit of 
^ money can be based ; it creates 00 new rights. There ii? no ttminte 
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■nKl.l. .n (h„ in il.a), .oction to enforce the liability 

I'i tlx- juM ••’II I imijilnini’il ii';aniKt., or io recover anythinff for them 
oclvoii: an,i ho «r,.Ii..,aiou io nio.i not for the jmSTf erforeZ 
miy vcincly or ol.Ruinuf,' any excluU benefit, bnt to 

(hri\\ ill!’ ..tfMii.on of (lio court In (ho mat, lore complained against, 
uith a Mi'w tli.it iho court iniiy. in its iliscrotion, start an inquiry 
mul f-lr|v: tnuirr ihv mvIJoiK ^ ^ 

'I’lio I’oiM’r of (he court to (alto proceo, dings and act under sec- 
tion ..ti 111 r>n-my liuicrclionary and it may bavo the applicant to 
iicoU bm vcnicdy by a regular Hiiit,, and it would readily take that 
cimriio in <-in.’o it iii apparont that the procodure under that section, 
if ci.iitntu. d, would di’pnvc, tlin oppoaito party of some defence or 
aUHwer, c.g. by way of limitation, which would bo open to him in 
a r.’i’.ulur muI instilutcd by tin' peraun entitled to sno. Sub-section 
CSl of tbc ci ction evprewdy niaUna prciviaion for such defence on the 
H'r'oiiiiil cH liniitiiiiion* 

'I'ho pvfpcrty of ilie company does not vest in the official 
un?! whufi'Vfr pnitUH'diug ho takes, lie does not take 
it in inn‘ »?pht or rupurity Init nnisi take it in the name 

anil nn hidiulf t'f Similar ronsidorations apply to the 

other poruttjos r'Jitiflod to innke un application under section 235, 
aial flic apphcnttioi hy a crrtlifnr or a contrihutory is obviously 
II reprofamtafivo iipplic^fiou hied on behalf and fur'tho benefit of 
chne-4 of prr^irmn, and fhere y no ri^ht t'onferred hy the section 
i»n nfhor to n frordi procf'cdini' in his own right and for his 
own |w»oi'iftl lioncfil, 

If Ik now ngfd had iioon crcidetl by mud Ion 235, only then there 
lonld have boon a now a! art tnv the ptirpones of limitation. There 
tH tm fro*ih id ai t for pnrpoiir.H of liinitntion necessarily beginning 
from Iho dale of Iho Htjmdalion procoiMlings, 

WImt anh aection (d) t»f rand ion 235 says is that the law of 
limiiatmn eppiiraldo tii an application under the section would 
bn tho naino aii if a auit %voro filed. It dot's not necessarily mean 
that porh a «idt naa to la* fdml hy the applicant in lus own personal 
right. 11m ftpprtspfiate article of* the Idmitatkm Act applicable to a 
iwit of the ludmo tif iho rtdief claimed in the application would con- 
tinue tti hr apf>hcalde» tf a auit ecmld have been brought by the 
fonipiifiy tigfiiiwi the o|ij««ite party, then the article of the Limita- 
tion Act applicable to aueh a mtit" would I’ontinue to be applicable 
oven if tioUead of tiling a suit the lif|Uidster files an application 
under 235. It can not bo laid down broadly that only 

article piCI would apply and that no other Hpeeifie article can over 
■lipply* 

I IV r J.«--H«Hlion 235 of the Companies Act can not 

he ngnidf'd tm binng only a proviaion prescribing a procedure*~-a 
proct‘ditn* in miditinn In (he remedy which is open to the applicant 
by wav of a «uit. Hmugh thin may be the case with the liquidator, 
iCin umI th»^ ea^t» with the ereditor or the eantrilmtory, who also are 
rntitird to apply undf'r the neetion; a creditor or a contributory 
etudd md, inthquoirieidlv of lhai section, bring a suit against the 
inaiutgmg agent for alleged ndiurtariagenumt or misfeasance. Tt 
hi clout , iheirfiue, fiml seetiim 235 gives special rights which would 
not e\iHf nfhei'wiw. 

1'he ctpif^^ffdon I hat K**cfion 235 tnr the corresponding section 
of the t*!ngiiidi tVmipanies Act) ' ‘creates no new rights’* has been 
n.st-d otdv m fhtH r.foinc that the ftection docH not enable any of the 
apfdji'unin mentioned therein to recover anything for which no 
lini-d'ty nao crtMonl or ieuimHl under tlm gtnicral law. 

Tin* poqD'oifitm that wlu're^ a miit by the comply would be 
hafi'etl, nil iippliiaiinn hy the liquidator under section 235 must 
he held to hv barred, in not correct, A subsequent liquidator cp 
priHH*iid under the section against an earlier liquidawr for^iuis- 
ffattan,a\ although the company could not ha%>'e brought a snit for 
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mtuilnr ^'ompimy nUi,. !o linmt 

hv I he Ume whim I he (ml lii|oiiiiM* r w>4^i hnrthrr. 

Ihe fiifinifH’WWe ef the wonb "piifh m «iih iieHii’n l»h 

ef iivihm ntwtihi imf he iiveih’«4rfh Wimh* ei»n »wlv iiir»e 

wt iitniiieilihw hy the emiiler er lYmiiihnloTv s^r li«|m»hilt'r. I line 

hm, the lilfthitif ef the iiwttlieiinl w ihe nihnsiien fur 

S mwn ef rimi|Hhht|! Iitnitritiun mmi he the pvmm wlw ei the 
ieiitif- wider mvlimi mid iiel- the . I r‘e nil»-ri‘m 

fnr ptirmiw of limiintien in imf » whieh rnild luiy^ hnm 
lirmigid i^v the enmerinv* Im? n nnl t\hi»h neild hiite lie m hr^ 
hv the ftnfdietitif wider fli«' rniiuir, If w'fhf he f*md ihnf ^ rlid hy 
the liquidntef wnild he ii «iif w the tmmo »wl on heh?4f of the 
rnmimiu*: Imi ii. innt hv ii rrrdiler er n reidideifutv rnild iiuf W 
mhi inhi\ m\o nn t«-hhir fh.- mmfmx. i*-i nn^hrt ♦,( fhrfn e? 
tmlitled io hrinii Mieh mhf. 

The date tmm %\\mh the hwifrithn fer aildieiiitun iwdn 
liMhn OT in ftie date ef the wirehiif/ «wd r* Thn mU 

itrUrle of the Limitathm Art aimhenhie lu. mi hie the 

mw in the freand rane in iirfine I'hl, Arlldef* Hih, lie iind lie 
have m iipidkatirm to iho nine. I 

Hhiim Tiiii Piwnti f. ttflhhnl l-vwvhdur. T *hl Milf« 

Co., T Ti. lU fin All. . dit 

€oMMm»i kin (Vlt or edit’d. nrotwY.'i v!;es <fii« 

for of o|»|H?.nte Ihjhhe fiohni I A 

winfeawneo |iromn1toit order errtnm 'hlA td the Ci»iis|»aii!o«i Aef n 

metrdy an fitiuiiifintion hv the romf tofu the rotohtel uf ao iiHioii" 
of tlui ?ifid loi a fe*o}1l of thnt oxrttoiwifiuO the rimtl win 

Otdof the oOVor to roiifw'o fhe tooio'v or fhe |iio|V'fiy of flie 
fOftt|mny. nn the e-rntt wnv Ih'oA hnt. Horti |irorre-liiiuft^fiifi«»d 
hft Mwl'in «ov unv to he “a ami or rfhor lofoil pfvr^^o4mu*' ^nfh 
in the weaning of portion eH« «d thr Art 

Bo, whom the ofhria! htoddnlor ft|s|4ird fot innh’iounirr |*ro 
ooodinp n^iiinal one of the oriiiiitid dim’for^, it wan ljrl»f llmi llir 
fllwior wnia not ontitird to dnonmi amir it y fo» h»«i »Yi«frt to ho 
ftimifilied hy tlio ol11ria.l !tr|iii,drttrir, 

Anv nil * that the idmtlhl fn*iii»di nfi'imlv f*o- fO'dn 

in wtidi |»rom'dii!||« wooh! alno hr o|s|Tio«^ed !o |wl»lir fnlirv, 

M it would remirr It iuipottaildr for hiw fo iitidv f t «ridi tup 
ooodIngR hy roanno of want of fornix niwird hv the frmiduirid 
ini»|ipfO|irliition td tho wry nmi*!!! to hr proewlrd 

agiinit. 

Liaqafc Htwain n. fIfRrhil Tihjuldtifor, 1, H.. Afi Alh ... 

OoMeAKT— hrfW on ihnnn for rfofeN lo of 

Afonogfsg Dirorfor morffowf hiM Ifoft 

gagm of ^ham not mlifyinq oomponf m himsmf 

ngUtmd ot ^hmUMm^Mmagim Dimtm** Inowirofie 

w%dh$r mtim U mmpm^’--PfimM mi In 

agmk] Whw a ciompinf hw % linn npon llio ilwfoi of ha 

mornhwi te dohli owing % iho woinlioti to if a womlirr 

pkdgOB hi* shftroi lo iomn IWrd fmtf ii iwurity ht n loan, 
and thi company hai nm^oi of tht tmiiiartion, the ownimuf 
tnaai !t» Mm br all dohta owing h? that wwnlw tn tlw rompafn* 
iuhioqncnt to the knowlodgo of tho oow|'atty of the triiti«ttrtion„ 

Where the I'^naglng Ttlroofnr of a company hud i^rriilinr iind 
metanaive powars gi^an to him hy Ih® artirloi of naowdathw. mo 
that ha had the powora of tha whok Hoard of flfiwfor« Iflrgufr*! 
to him, it waa hold that hit knowWgn of % traniiaftifm of pirdim 
of eharea was aquiTslant to the knowlwlgo of the roinpiine 
Further, he was in the poiftlon of agint of tli« fompany, and 
under the ordinary law of prittofpal and tgonl noticr to an i||r!‘t 
was notice to the prineipat So* when ihl« Mtnaglng Ihrocior 
pledged Ms shares with his creditor, hy handing mm the ulmrc 
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n^rUiyaUw with a i^lank iranafor, and the creditor neither 

noiafsctl tin' transaction Ui the company ollicially nor got himself 
rognUcK'd as a fdian'holdcr, it wan held that in the circumstances 
('f thm case the. ctunpuny had notice of the transaction. 

In the nisMtcr of Union Indian Bngar Mills Co.. Ltd,. 

1. in Ik, bh AIL ... 

UmirANY, iSk’c under Uoinpanicn Act. 

U.uMutiAiNT Fii.r.n liY t!\‘AntnoEf/,!-ti PKimoN— Trial ulita vires, See 
M«nici|m!iticu Act, noction 1114 

UoNrr.ssioN Magn-tratc ’*nvt>niing'' a ooufessioii already written out 
mu\ sicjuhI hy the person uhilo umlcr police control— Inadmissible 

in indiiciicc ... ... 

<’oNin*N‘r Ago. of vunnvni, for Christian maniuge, See Divorce Act, 
ioofeion 7 ... ... ... ' ... 

ih>Nmusr Uorspn td umh'vclopotl moniality contracting a Christian 

inarrmgo, *Vm‘ Ihvorco Art, Hcciion 11) 

CoNurtuAYV, EVHU'Nor, AM> PHOOF OF, Scc Indian Penal Code, section 
UilA ... ... ... ... ... ... ] 

CoNtrruronnx nr- Uifl «»f immoYablo property to female — 

Ahsolufo iu' Ufr in^oro^4, NVr ilindu law 

sin\’ tinrrMFvr- Lofiso or li*’riaug Sve Btamp Act, section 

'iitlll Jitid tirltolo .15hi|flv) 

ChwtiMri* i>F ooPiiT' 4UmmiHtul hy pkader in his personal 
mpih*itu Its a pari^ ^ (UmvicUm /or contempt of murt^Wheiher 
fh^Ciphnm^ tuium con he taken against him professionally— 
PrnrkHimcts Act {XVHi of 18711), section 12— Bar Gouncils 

Act iXXW it! «»/ Ld'*1(h, .iccDoh UJ Misconduct,] A porsoii, who 

waM a ploador, couiuntted gross contempt of court in hia personal 
capaedy m a party to a litigatuur, and wus convhded and punished 
for tho" olTouco of cuntempt of court. Held that he could there- 
upon ho ilcaH with, no a pleader, \uuler section 12 of Ihc Legal 
Friirltlitutorii A»i. 

As$ ot plunicr mny he puninhed profcHHumally for 

cMiif t^nipt at ciuut conmiiUcd by him in his personal 
f^pacify, |4«Hi4«ui UHt) ot the Bar Councils Act clearly shows 
tho intent Hin td the IccitdiUurc to render an advocate punishable 
in hut podnsudoiiai rapnnfy for luiHconduct other than professional 
liiiicoiidurti 

In tho matter of a Header, 1. h, ,H., fiS AIL ... 
luttartr, See Mutticipalitics Act, section d07 

ViMUhVf Act iIX tw IHTdJ, si-ttion l~llHago of trade, See Barrister 
iitid rlmd ... ... - 

Vmtumvt AC4‘ ux csf 1872), SRCTtoNs 4, |j— lie vocation of ofer to 
lUudc hy a upri'uil oath of ihc oilier paHy, Oaths Act, 
iwiiolitt IL U 

Chmmcrr Ant fIX or |B7‘i), ptotiok ll-Oapacity of Barrister to 
nutor into and enforce cnnliact for ft'cs, See Burrisior and client 

<\miUAcr Ai-r \\X tW 1872), mettoN 71- Applicuhlliiy to compromise 
ileriTC *»» »*" *•* 

(‘u^vuijin itmir'; KHteni id tuihiliiy of lUudu smiH as contrihuteies on 
deafh of a iiharclttililc-r ... 

CoHiwwms Jomt propcrtit in eMusm pmsmsipn of some co> 
iuoners f holder Sutt by others for compensation ^ for use and 
mrupatum B hether maintainable without partition— M for 
shire a! profits of part only of joint propefty— Whether 
fTMiniainuhlii, | A co-owner who is ousted and exoiMod from tne 
cn|Mymeoi of hu, uharc in iho property held by him and others 
aii tciiiintii'indioinnion hi entitled to maintain a suit for comp^sa- 
tiofi for uiw and iH^cnpation of his share from which bo has been 
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hv ownotn. Alwn nti*' <**‘invii(*r kmilw 

for hiH of iho profit* which the hiffor lotfi rrnlif^nl from i.otno 
<if tho tttmw of the joint property, Hitnl hvA only rmo'-ilv w not a 
Hiiii for pnrfitiom l^o hM m a mni hy ooo of ihroo Mnhmto 
mwlan hrothnr*, who jointly mmd fn-o hmnrn Wn other 
property, for romixnwAtmn for mn »mi -o^'e-npot ion of two lunifiofi 
from which iho plAinfti? hm\ heim onuleil Ami for hm i 4 riro of fho 
m\\n realised hy tho dofowhinin from fho throe of her liomioH. 
11m tmih however, of eo «lmrer« hoMmi^ vmnnw pAieelfi m joint 
/jsmindan, hehi hy (hem m lemml^t m omunon* for the of 

eonveiiietieo would etiind on n tfifferent frmline* 

thifereof eio^hirrem h-ive* wifhonl force fimnU 
l^'en \n pein’efel ;uhI e^elufine |v-,.:.efS‘iion *1 ihifereni port *0104 of 
joint propmlieH for A time ^mliemnt to lAiire the mfeietu'e tinri 
their weparate poH‘ieii«ion* orieinAt«ril m *ome imiinal niiiler* 
Rtnnding, that arrait^ement minimi tm ili^tnrhed either hv ti mnt 
for joint poiwennion or mm for rompeiwaiwn for nm ami ircetipa* 
tinn; in «neh a ea*e the only remedy left wonhi he 1* tmif for 
partition. 

Muhammad Ahdnl laid Klrnn r. Mniwmmiid Alidmt 
Bakm Khan, 1 . Ii. m All 

CmwimiiiT Am (III m tiltlh tmrrioa* 'IHh rimvuio m) Immimtit 
timi in «elmol fe;rl e/ |rem ^«rrrml eo|ii|t?||lf^ 

wofM by th« tame uuthm » irimffmr Ciieli |mew in o hm^k o/ peemir 
htf thn Mam$ mitlmr k #i wpftrnfe *VofA" unllun the wenfii«i; fi| 
tl?e diiffmr iiei|aiVinm| in rnjfini^rmrnl hi 

xewe ’‘"V-i'Pit preeednre (‘oife* order t*l, rule lf» IVfifiedliim 

lo| mmnfliomed pfmm 1 A mnt reiiardiiiK infritinemeiii of ropy- 
r?|,!ht wa« hron^ht agintoj-i flie pimfer ami pi$h|i«lier ef » ttoolc 
niuned **rntemediate poemn f. r deffolel Mfndv, lihlf*** 11n*4 ItiMih 
ermtainofl M larimi, wimli Iwd hern rreommeiidwl t*v the Hoard 
of Intermediate Kditralion for «ln»lv in i»rh«»4da f*»r the Inter 
mediate mcaminatbn, tofiidlier with pfirfiphra»ie»t iiinl imlofi, lAmr 
out of Ihoio fonriwn wmre latema hy Hr, Tfifrore, **np heitijt tafertt 
fre^m hi« hook ''{I'ltmijnlHh two from hia h»*»4 ’Hlaidetirt *h and 
one from hiit hook *H’re»eent Mmrn**, Tim debinknl# rlaimed prto 
tt'rtion under aivtion tiflh proviim (iti id Ihe fhipyri||til Art 

Held, that the defendant* eonhl not hrlnn tlieimmlvrn wifltin 
»ee.tion Ml), provlio fhl of the Cnpyriuhl Art. wmler wlileh iiol 
mom than two ptaiagen from work* hy the patim ftsiihor are 
permitted to bo Iwlwded In % etim|iilalbii 'inddielmd H>f iht^ iwe of 
aehooli. The provluo dee* not my that two from 

work of fcha tame author are fwnniiiitdei what it pfiiiilfi k two 
paaaagoi in all from work* by the aaiiw atillinr* The * 1110^11011 
w'hothor each poem In n volume of pooma by one iiillmr 1 * a 
fioparata *Vork^* within the mraning of the prnviiw ii» not p«Te«*ir| 
to ho deoidfif in tide eaae, 

Hold, al«o» that the fact that the iidhor ttiiglit hive af<|nie«icwl 
In iomo other pnbikhera having Infring^l hb ropvright |*v hnrtow 
ing thoio wy |»orti* did nol oroit# anv at*rl of eftiopiml animat 
him. , 

JfiW, alao, that forlftoallon of llio iilalnt hf » who 

not an luithorkod ag«l of the plalntif wm a mete uieiftiliiritv 
whioh wan In no way fatal to the inrtlltilbn of the i^mt : and anv 
mioh irrogidimty mm nrnlmiy rurud hy n later verlfle»ii*i|i hv an 
authorised agent* which wat made heftife the Ikmim'mn had 
aapirod, 

Fidtioational Book Dept e. Eililnilra Hath fmmh 
T, Ti, B*, m All. ; 

€omt Vmu AcT im m IBTOl* %nmm 7 fW Cell wmimtuf il, 
ATTnoni 17(!ii)-*0iiit jfof deolafolloii»«‘*J7rflofalloii fbti# 

'iSeofoo i$ oofd and deolofoNon ojf owfertAlp oii*l 
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u ‘i> ^ ! thk',i fiir II of'lrr niliii*, 

imutl fi ^ l‘;ir5Air*ij I iril pfurduff 116 - 

ilf(hh‘4“ DfhfV frmrdii fir4thihif,\ 11io uliiinfilf W 

H |t<’ lli#^ imnvr m po‘-‘^i’j*-.ion ti <’<n*fcRiii[ 

|<r«>|wlt. h f lit I hr r |♦nl%rr inhM f*n' r ^hninriilion flml r 

ri'rtftitt ilin-irp, chilli l»fp| Rgiiiiinl him in 

ii fmntm umi |r!*|v»fitig Unit wi*^ nhtftnm.i Uy friMiti 

flint Ilirt'rfMii^ tni»l »n4 ntrlff^lwii him, |i 

ihaf int rrlwl f -r thp <%im*i»lliifmii nf tim wm* 

p\m^nm ilrrrri' «%§» !-» ii|i|ii frtf, Ihhl ihni m tw rnn«f»r|imnliiil 
ii'hrf %i4fi |kfinr'4 fli*’ r<^iirf fw |«i)’iihln wm Hu. ‘if) fnr ilm Iwn 
ilfvLnfttifnin, iin4 nn ttd riih rrm rmiri %vm tinl pRyiibln. Kulu 
Mmn \\ Ihlm Lul^ I. fi, II , M All , hI’J, lii^lingmiilw^L 

liphit that II ri'viiiimi »||4in»l tim rrtl«^r nf ilm Mnn«if 
tlriiKimlmi^ ihn nf an inl pnihwmn rnnrt nn tim plaint 

Wfii tmiinliiinaWf', II 10 ilrff^rtinnatinn llm qnnutinn %vhr'ilmr 
an fiflilili/iiml rp«fl fi*rt lihwilil paid pf imt marhad thn trrinina- 
fli*n <*f n drhirfr *1 flip fimi an,| f^rllhal Urn iniprovm'Hy 

lirttHvti flir^ parNr/i ph ihn fifnnf. 11m Mrdnr, llmimfnrn* 

fttitmiiifrd l#t ft "nim *ii»rilpir* mllhiii llm nmammi nf w‘fmn 115 
nf tljf^ Titil and fim pi'drr difwtinft pRynmni of 

an ini»|»li'’'iml r'*'nft fro na** trallv wn » i'di*r ihvlminit 
llm f*! ridri'fannnif lh<^ fs«i! nt4r>»m fim inufiirrsi wna 

nmln. hliffliM', mi llm i|nnf*i$fnt flnnm hniim iiniilim irmrly 
fi|mn in flip If dmiNfnI wlmllmr m all nirnmMiunnm 

flip BUplipanf «*nitl liftYo itinllirr rritmly*. If Im pnul Ihr aiWi'* 
liniliti frr 11111(1 wtt*i ffnrpprttfiil Iff hi# litni awl llm nfhof 

ilil fipf tippral, fhrt j4f'i|»|i.*Aiil )i»vp fin mwflv for Ihff 

PSf'inifi I III tori'i! , ii|flM4ij*li liP |tii|;)il ffiil fo fi’roVrif hw rmtfa ffom 
lllli ilpfpfitltilil , 
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Xftmifi Urn f. Ihp Kiiraiii li»i, I. fi. II.. I»5 All, i74 


CwfwT KiWi IVII iiv l«7flh firntin\* 7fvKM 
fm nf fltiwf of kketmi 

#iii|ftffp«#nf fm fpfmfttif- Vnufi jet fmi- 

imp m mlm» ' ft»0f^mpnl p/ Indm Mp.^t74ih 

imffpr iprfimi !l,fl nf fmfl 4ff 1 h pnit for |itiiw^a»lnn of 

ffipfirtHiil ifiirpis nf llmwat hnlitiiip ikhafwl af mmlndarf 

liinl ii ipwiffipil hf and rtnfc appilnn nf 

thp fniift Fp#*i ^pl'ntstl flip fotirl Ipp paphin k mTmMng tn Ihn 
inarlpl faliip Ilf tliP ffurlicmil ilww, 

piipfi kImffAt feliata k» in »p«wtlinpp with imotinn 
f*7A «f tlm I4tft4 flr^ptitiP Ant i«*l Cirpnliir^ 14, nnlrml 

In lltn ffffnfiiin r^wrtli ai Imkg^ ppfiiratilf awpiwfil with n tlnfiniin 
pmtmn nf tim fewim ii|i*^in tlin iiiihaU nnvnrthnlnw it 

paiiiml hi Mil In tm in millhn tlm meaning nf thn Et- 

itK nf flip C'mirl EiPi Ant, hfeanin na 

wi*Rfiifn pngifitimiit hiii Impti nnfprwl Inin Imfwnnn Ownrnnmnt 
iti4 ilm m fp#|wi nf llin riwpiitin nwniitii itpn thn 

Ifhnwftt Afi4 »« thn nrapfiplari nf ttin mthftl 

h^vp Pif^nilpsl «ii r4igttgpftmiil fur llm m*mm fmmmt nptm thn 
indith whlrh ilm hhpwtti hlmift k n pmi, it imnnot Im Imhl 
fhiil !h« hlipwpt lihttti liii Impti ippnratnly mnmmd with wvimw 

Ifi tlin fchrtpfirs «f ttitrh p«giigpfiipiit*l 

Eiiriiipf, Ii htwi» i»i not » ‘iMnitn nf m 

Within ftm inpRiiiiig nf itmfnm Tf¥|fli|* m It k nnt & 
*Mnf\tdi** ti tlm If fimt n fr«pilnnftl ihwn 

id n hlwHtiit lihiilii m ttcit n f^lnirn*’ nf in aitohn 

fhnlpr flip flnirnmiimiit f'*f Iniiiii Hntlftpitfnn Hn. 1T46| 
^litpi! ilm llfi iit April* Ihlif* iuptUHl in atwlii nf tha power* 
mifnml hf napfinn ^16 t*f tlm rtnnrl Fni« Aal, tha row! faa 
in i\m prptiani rmi<4 wnitifl righllf hw Iman aaleiiktrf, nnlar 
fipptii«ii ti|i*?it ilw tinia^s |tia profwirtkiBila nmiiunt of 
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ravftuu' Btti ihp Dm'oliilwtt Ari of HWO Xotii!o«lioii 

in qtWBimn haa Iwn ftnpprfwtiHi ty tlw' U'»nrriiinont ami 

m im Initgnr in fntcn* 

A kliowat khftiii w, no <ionl4, » *4 nn an*! 

it ift rowmlod m ^omratoly aaioawni wjfh imi’innn Nn in » 

«nit for |K>««owion of «n ontiro khowai kkiilii iho otmii fr»' monla 
Iw |iay»mo nndor imihh tovnntm 

aHHtniml upon llni khnfiu 

ITalhnftn Alodia, I, li. 1'i** AS All. ... All 

CotmT Feki Act iVIl or 1870), II* Attrici.n ITiiiB Swi 

for a (kclamtton that a ttrimn drew 14 nof hndinti m flw 
plmntiff and u rotti mid infj!rchml--t\}nffihifum ^ ft cully 
pmy^d /of--'Mn|i idhet rrlttf ichtch muiy ht con* 

Tdi(i‘ ^Bpfcific li’clir/ Act {I 0 / 1.^771, 00, 4*J 1 

Tho pliOntii! prayed for n ilceiariilion lla! a erria n %^a« 

not binding np» n bin« and wiifi alio|m!brr \M iind nirflriinal : 
he alio added iho tnunil pnnmr Ibiit iniy olbrr frlirf \^liic!i m the 
opinion of the oonrl might be dcrttwl pml iiiigld ahm bo grantml 

mm Ihttt inaimnudi m llm pliontil! merely ft?skrd for ri din'ljirafmn 

that the provicnw derroo waa no! bimhi^g t^n hmt iso 1 
ftliogelimr void and inrlfininal* hii pmt %xm row f**? Mbfrtitoii}* n 
dotdaratwy deeroo only and fell nndef mUrh Vitmi of ilir 
awond rrhrdulo of ?ho Toorf Brnm \»i ami ibo ronii foe pA)id'r‘ 
waa ni|U‘t*a ten only. A« irgaid'* the oilier relief if maa that 
»ueh a relief in nmuvewanly e»hlrd m m^Pl fdionlii and h tnd 
intendtHi to mean anyfltittg tiiore lhan rrttnmlmg ihe^foitrl of iln 
i power to grant other rel efri even tlmngh not fipoioheftllv apieil 

‘I for. The worda of thia relief \\rro too ragiie and ifi-|*dh»fe and 

no fsperihe relief refrired to fhrrrm, red tl eimld t«d be 
regarded aa one whielt renmred the demand of an adtlilna^al roiirf 
fee or ai one whieh* when emipled with fho dr<drti .c*-r) rel»rf. 
almnged th# mUm <4 the relief rkimm! m the unit. 

Whori tha plife’ntif deliheralnly omi^a In elaini a f'»m»trt|iirti* 
tfai relief and eontanti himself uiih rlaimimi a mere ilivliifatory 
decree, the catirt eiinnot call tifain him to pay wmrt fcru on the 
eanicquentiat relief which he ihoiild have riaimeil a!fhoiif’:h he I nn 
omitted to do urn 

In the ewa of inHa falling nnder «eeiion twt of ftm Hfwifle 
Relief Act It hit, no donht* hmn held that ftlthpiinh itie plaitihif 
may martly ask for the instniment lo be divdared veil or voidable, 
without tiprassly nuking for il to he deltfefrd i$p and eaneellrd, 
nieverthalefts the »nit i» not ont for obtiiiniig 11 mere ibrliiratory 
decree Imt one for obtaining a mihatiiniive relief. Ibit flic 
of a decree stands on a different footing, beran*# a iniiiI to ii^oitl 
It does not strictly fall mndcr aactbri Hit of tlic 8pccifle flid’rf Ac*, 

If, however, the plaintiff chooses to ask fnt 11 defm<i« roinf for 
the eanccllation or the setting aaide of the rlccroc, in iihliiioii to 
a daelaration that it is not binding on liltin be k |»odr<i*mdH 
asking for aomething inora timn a mere declaratory doi^rcc. 

Kdu Ram v* Laf, I* L. li, S4 Alt., HpJ, aici 

dietlnplshfed, 

A salt for a mere declaration that » mtdn dernm H n» f 
binding on the phintif does not, ilricilv ipeaktfig, full wifloo 
the scope of section 4 ^ of the EpwlHc' lirlicf Art. fltil itmi 
' fiection is not eihanutlva so as wchnle all other fMiitie nf 

declaratory snits,, and declaratory aiilts have hwm rtilifiaiccti 
and declarations granted hv fh# Privf fwifiril whrh* ^tr^cflv 
sT>eakmg,. did not fall within the purview nf f|i:B wtimi 
Therefore, although the view can he taken tbit a m\ll like the 
present is not one merely for obtaining a dcchtfatnff decree Imf 
is ewentially one for obtaining a more aiihatiinflw relief 
ing te ffostration or cancellation of the decree, yet hmdiig regard 
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fiirf that tiu' ( oiirt I'Vt'n Act bcin^jr a fiscal measure should 
r^uir.trtird Mnctly aiul -n favmir of the subject, and to the 
Ihu- ciMimr ..f m thdi court, the court fee of ten rupees 

nhoula hr hchl io hr ,nuflicicnt. 


Kri KxvAnni i'hiwAni i\ Mahahir Prasad, T. L. B., 56 All. ... 

(Xunir ‘U'” \tT fi.iHM, A(‘T IV OF PdPi). BHCTIONS 51^, 55— Suit 

hy (\dhvirr. sr^ Maon-u'V of Cmri of Wards, on behalf of Hindu 
widovv fo oMiOr't an ulloncd ndopt ion- -Application by Collector 
lo wiilyirau' miO - Ihp.ht cd rcvtM'sionor lo intemno and continue 

tlwi anil 

(KiMivu PnociorKr, Ch ok. rovnoNH 1(*2) a nu 4 (9) ^..Special law— 
hhidener Art tud alh'rtt^l by Criminal Procedure Code, except 
where sivcmhcally pr*n-idcd in the Evidence Act 
CtuMtNsn pHoernno* CnOE, HKtvno.N’B 15, 10, mOA^Bench of Magis^ 
{raft'fi Brnrh o/ Cnre, with gmrnm of two^Trial begun before 
fhrrt\ hut htutfi! throughout and decided by two^ValMity ,] At 
the etootneoeetocnf of a trial all iho three Magistrates constitut- 
ion a Pemeh of Ihmorary Magistrates were present, but at some 
of thf' .*4ih<';e<|»jr-n{ hearings one of them was absent. The other 
two Magidr^tea wer*' present at all the hearings and it was 
they who ilrlivri'rd tlu' jti.lgnient. Ata*or<ling to the rules framed by 
the ni^iftset Miip.i'.fraif' under aretion 10 of the Criminal Pro- 
cedure Codju two Magifd laien wtuv to form a quorum, and the 
j4iune tno Mfvpudraten must hear a particular case from start 
In fuu'di nod eugn the iudgnieni. Held, that the trial was valid. 
Hhitenhiear Ihihe v. Khig-Kmpmir, flOlB'] A. L. J., 42, dis- 
lirigtiiphed. 

Pmperer p, Afaihiirii, I, To H., 55 All 
riUMtN;\h PuocKoouK CopK, TiON M-’-Seeurity for keeping the 
pfoee upon ronruinm for simple hurt Breach of the peaco*\ not 
neee»,^ariht of the puhiie pettee- Simple hurt w an offence involving 
‘^uutvh of the pen^e Whether rca^ona for requiring security must 
he reeordnLl 'Die wordn *hiH.‘Uiult, or other offence involving a 
lo'raeh of the peace* ^ in ovrlhn H)h of the Criminal Procedure Code 
nudnde the olfeneo of cnuf4ing hurt under section S23 of the Indian 
Prtutl C'«»i!e, find a perwn ronvieded <d that offence can be ordered 
fn dud ma urtlv to keep fla^ pt‘aco under section 106 of the Criminal 

\ ’’hreacli of the peace*’ dm‘s not; nfu^cssarily moan a breach of 
tfir puhhe pemw, HUd the offcuee of eaiming' hurt to a person 
tu\ !\eH a hrriif'h of the pt»are, whether it takes place in a private 
roion or m the open id feet, h'rtnn the language of section 107 of 
th«* th’iuntiid Proi’inhire fkido it appears that a “breach of the 
po:iro“ m to !‘e regarded an sonicdhing distinct from a “disturbance 
td the piddie Irfinquillity’l 

M uhaiunnad finhim %\ Phnpcfor, 23 A. B, I., 1063, and 
/^huprrof V. Iffuu Hatn, 1. P. B.» 49 All, 131, dissented from. 

11ie I'lw docs hot provide Ihal; the emirt acting under section 
pit; »»r the Ctduuiial lUocedure Code, nhall record its reasons for 
fiininug fho opiniofi that \i in neccHHary to take soenrity in the 
rufr; Uni ft m df^^iralde h)r the court to d'o ho in order that an 
appcltutc eeuit may he in |MJSHefmIon of the reaHons if they are 
n*u iijipnrmd on th«' fu<’e of the record. 

KuuptU'ur e, Naginiddiii, t. L. B., 55 All 
Pmu'nuuttt Cotm, HMc/rtfiN tlO ^^Seerifity for good behaviour — 
Soiue person run in n seetmd time after rdeaso from imprisonment 
i4i^ ihe prentm^i uiumsmu JfJtndenew^^dhndenee in second case should 
ft let e to period suhseguent to the release,^ In oases where there 
tine lieeu a previotui proef'cding under saetion 110 of the Criminal 
Pvfjceilure Code resulting in a term of imprisonment for the pemon 
pjooeeded itguirud, and Home time after his release fresh proceedings 
arc talo n agnttud him under the same section, witnesses in the 
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litvoiKl worcHHlingfi uuglii U^ il rlrar in linnr llwt 

tlnnr ovidtmrn to i\w rofinlrtiion of flip |ifn-»pii |jnln«'^|npnl f.* 

hi» rtdoiwp fmiw impfiwnmipnt* It would im infp1prnl*t«' ihtil on 
ilm ftum^ dvkli^,npii m tioforn, fprwnw ^lionld ponlnnifilly 

Up npnt in jail nndpr thi« 

Ktn|?ofCfr ft* KifiiiiMH Biiiglii 1. Ii. B.* Mt All* ... 401 

*€tUMiXAi. Piitwi'Unitm Cnnw^ VMU 

puhtw <»/ kml imUin^ jip furmhk^ 0mm 

^^hip prima fatno mrirtm r/wfr#ir*^ n/ piiUltP rifiht «»/ miff-- 

Onkr to rnmn^f furmhkx mlliml pm^l p/ tight !»/ iruff-* 

('fimitwl Pnm^ilurr Vt^fk. mimt kM- IrrpfiiiUinlfi nf 

Tlip ni^iipr of a pint of land liiiving piit np fniiii«lilp* 
nUfitrupting a pafh sipro^w top fund, rortain ppr«pn« wlio iillpgpil 
that tWrn wita n ptiblir righ* of wiiy ovpi iUp path iiniuifpil^ prt- 
mHimgft nndpr m*tion 100 of llip rmniiml rnrpiinrp cOido X«difp 
ninlor tlmt wtion \vii« iMunl in tho «wnri% uho pni in nppnairtwp 
niulor miion l»15(h| mnl filin! a writirn atiifrtnpiil iHiii iiiIp di'^'tia 
A dftto "wiia fixpt! for hoiiring ovUionrcn hut wilhoiil liparing mn 
pvitlonpo Of argntiuni!^ Iho alugiatrato pimapd an ordpr aU‘.*t|titp 
nndor portion 101 for tho roinovnl of iho Inrtn^ilpa* iillhoiigU ho 
had not amvoil at a dofinifo doolpion m to tho mitifpiii'p » f p 
finblie rifht of way. 

EMt in fr^flMon, thiil iho prmnlnrp of lUo A|ain*4r-ifp wfi« nrsi 
.arrOKlitig to law, Affor itf^fa’aninpo nnolo In* flip ownor. Iho 
noil rtpp wliirh tho Alagirtiiifo had to taho wa* fli»l ppI forth m 
ftppfion l’^lU\, Htnl fho futi of onorrnhifi of tho land iinit»*si!htp4h 
providofi "roHiiMp rvidonoo** wifinn IUp tnpiiinng of p|{i*if*p I’-h id 
that stHdloii in wippori of tho dintial of r%wtrnpp of a pnlihp nghf 
of way, in fh« iiUafun'o of rogotii ofidonoo on fho othor ind*^: lOM^urd 
ingly tlip Afagiidrido nritt hound to aftiy tho prirpoftinga nnfd flw 
tltwithm iliotdd ho dopidod hy a rintipoionl rivil ronil, 

No douht tha jmlwlitdkn of tho ornniiml rontf hi |»io 
oo'Odingi undor ieotbn lllfl in wd oiwtod hy fho tnoro Uwi ilnii iho 
pmon proepodod against i» tlio ownor of’^tho land; hut ttllliintgh 
the Kaglatrata IiimI juriadirtion to initmto fho pnrorditig#, voi nt* 
ho wait hotrayod l»y m\ orror in privi^hiro into ooming to n dwdfiion 
wliirh eonld oiily ho nrononrimi |iro|iorly hy a rivil roiirt* flio rntnll 
nndonhtadly did prajndioo thi proionl tpidifatil, iho ownrr, for 
the mmilt wi^ ant ordar aomiiolling tho ownrr to rtomivp tlso 
tnmililei mi np m hm own knd, wHhont any aitfhtiHiftiJvo dori- 
«ion thal ihi had hmn ohitmallng » ptddio way. Tho Irrognlarity 
m^procddiira mM not, Iherafora, ha mml wndor fiht il ilir 

Criminal Pmaarlnra C-nda* Tim ardor of fho Magwtnil# w«» uHm 
mm. 

Kam Kali a, Kripa Bhankir, I. |j. li, W All WMI 

tCtoSm Feoototob €o»i» iimoBi 148(1), «/ Mmm 

iuU U mord th$ fmt o/ or ihM gmund* fm Im lolrif mitkjiml 
iMt a M9f%U Ukdp to iwiiii a ^mmk «/ p#«ai 

mi mtiaUi nfilii# 11 km m 0 mkmM » fmltm o| 
imU&&^JmgnUHtf->^mkdMkf^Mminnl tmU, »m 

Urn 1AS(8)-^0«I« mmi$d MafMrala la a «atwrr|iirfd ordrr 
pmmd m Fr«##daw Codr, 

: 428(d) m,d 439“— Ooiti o/ Wltfon pwai4iiifi'«4iifl«fdfi in mutfd 
Buck coH$--^*'O0nitimmtkl m imiimM Ofdar*M An uppHra- 
tion to tak© procaadingg mdar i®etl©ii MS of tlio C*riiiiiiiiil Cm 
cedw© Cod® wai mad© to a Maflafrat©, who look ilm i|»|4ioaftC« 
Etatemattt and called for a pollc© reprfe. On rwolpt of ilm |iidiro 
report he» haing ot^npiad with oth«r work* traiiiforr^l ilm raiw 
for disposal to another Magistmta, with tha rritmrk itwl iit'tgirin 
from th© police report there ap|itariil to he aotne liswin fur ilm 
^complaint. The Magistrate, to whom the mm now rsiim, pitttitpd 
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thci rivcHcl md (liivHtNl TiofitH'. U) mmo. to tho opposite party accord- 
mix to !;nv Wruion wore fdod and evid/nco' was 

mwdtnl diio r.nirrio. and tho Mn^,nH{,rato ultimately passed an 
order dirrriuui fhr uppUrunt to ho ptp in posHosaion of the disputed 
prt^prfy imd psolululm;: the opponilo ]mrty from interfering with 
itu Two dmn later, upon appUcatiem by the applicant, the Magis- 
trate piownl an f.r p«rhi order awarding costs against the opposite 
piirtj. FCrlcf, in rovunon«.- 

Ulilionpli the Magiid.rato who passed the order in the case did 
not iiridly otunply with the provisions of section 146(1) of the Code- 
*1 t^rnnumt Dnvr-dnn' numinurU as he omitted to state in writing 
that Im wfw natiidioti ihat there was a likelihood of a breach of 
the pemm and the nnmmhi on wlueli he was so satisfied, yet such 
otttipiinn dill not tieprivo him of his jurisdiction but amounted only 
to an irrennirtrify wliirh was cured hy section 637 of the Code, as 
no f^ijiire of jniiiiee wiw» in fart, oevasionod by such omission. In 
the cirenninfanees yf tin* oaiio there was every reason to believe, 
although the Magistrate did not expregsly say so, that before he 
any net ion ho was iiatisfiod in his mind, on a perusal of the 
poli<’o roptui ami tho aworn atatoment of the applicant, that there 
uar5 a hkrddiond nf a broach of the peace with respect to an im- 
movahlo pnpiwty. 

1'ho of a Magintruio to take action under sec- 

tion tin of fho (^rinniml Promlitro Code arises from the fact that 
ho hm n^civod certain information from which he is satisfied that 
thorn ii a tiiaindo liiidy In ciiuiio a hreach of the peace. The juris- 
diefion nf the Maglutriite cloo« not depend on how he proceeds. If 
ho hm juriadiciion, ho ia not deprived of jurisdiction merely 
i^«*au«o hia prorodtno ia erromnum or defective. His omission to 
follow curtain dirwiions crudainrd In the Code cannot bo said to 
dipriw him nf Jurlwlictlon. 

A dintliifllrtn hotwoon an ‘Mllogaliiy** and an “irrogulanty’’ 
simuhl not ho introduced, hw the purpose of the application of 
iiirtion m «f f!m rrimitml IWeduro Code, The sole criterion 
given hy lootion Ml? w whotlicr the aocused person has been pre- 
or not, Mmthmmtm Amiar v. King-Emp&ror, I. L. B., 
*J/I Millie fil» iliiiniMwl, !lmk§ Mngh v* Gohul^ I. B., 49' 
AIIm ®II, WMhu limn v, Emmmr, 16 A. Im J., 270, Brahma- 
milk ¥* mrnikf mtlu It A, Tu J., 4M, impliedly ovemM, , 
The nrtior m to coats of the proceedings before the Magis- 
trate, which mm imaiod !\f him two days after Ms passing the 
f^rdof flfviiiling the ottue itiolf, was not an illegal order. Section 
t4BflD rtf t!m trlmlnat Dretooduro Code does not fix any limit or 
timo for jiiiiiing tim order m to fosts. . . 

Altlimigh $milm does not e^ressly state that a party 

lihotilil have an opiwrtunity of being heard before an 
k tmmml affaiiiii him, yet, tn 

prinrlploi of jititlco, the Magistrate^ should not haye passed the 

order without giving mwh opprtumfcy. 

Burl bin mm of the Criminal Trocadure Coda read with sec- 
.,:m .U n..l tito lliKh Court to 

t.rmw.1in«*t In rovtaion liofow !t. 

mtlltorlHM tim ttwioIlRtn conrt to wake any words 

mhr tLt inav ko jnat or proper , but 

tmm MU'h nrtlm 8« f..!tnw from or St 

pmm\ on tb« ai'pwl. and do not mean that tb^e appella e 

Kapoor f’band v. SuraJ Prasad. T. Ij. B.. 66 AU- 

'iitscmat. PiKHiwiwtiM Com, 

trato by a m»b...-fjm‘nt order and passed 

'Hn,,.,.- Vnnnmnm rpoS 

nf fftifetwriil fcloliitg fo ditoof*ofy 0 / MWm 
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IK rcWcri.v I'nmirlill Pwfrdiitf .nu! ((*’ 

(Ly, f'.m’fit irhm upreifimlhl rmrirfc*/, 1 Nvhnii '<-* ”f •’» 

(’nniiniil rriwMlurp Cn<li'. »« i<mt’»<l<’<l t'v A. \\ 111 nf 

liotw iml itllt'l- ilw' !>mvifim«R nf mvlinn »f llir I-.MiIf-iirn 
A.-t! nu,l ft Htftlnmnnt, nr iwri nf » ft!«l-i,.rnt Rv iin .*,<, >..-.-.1 

iK-rsnn tn n I>n)irn -'m.-nr wlirh .ft ». -n I.. 

virlKo nf twlinil 'll nf Din Rvi.ln<).-r> A.-f ift n.<l r.iKlnrnl .11 

ftiiiniftftiMi! I'y Hin iiinninli'd n'l'litw ‘'f ihn I 
ihnv 

R.vlin.i Iiva ift lint inl.'i..!n.! In tn ftiiil.>inni.l-i !,>■ 

ti,'.-.pu'.l I'nrMmft. wlii.'li urn (jnvcrn.Ml I'V ft.'s'lm.i lltl mxl l.y 
«,.,.|in,m 'ai tn 'll nf Ihn Kv.,i.'n.'n A.-t; llu’rn ift. lU.'rnfnrr im 

.-..HlnMlinlinn Mw'nn Wdinn tivj nf |1..; ( rnn.nft! r.vn. „rn 

Onilo Biid Hnctinn -27 nf tUn Kvitlw..** A.t, iMirlli.’r. Ity virlnn 
of wHinn \m nf llin ('nimnnl Diwraiirn t n>ln. a.iv 
nf tbn KvuU'iinn Act, wl.icl. .ft ft ' "f’n.’iftl 1«'v m tifttncl l>v 

s'ctinn A nf thn (’. .In. cftimnl W ftlfn>’t,H! t.v ll..- ( ........ft! I .n 

.....hirn r.Klt- in ttin ftl.ftniicn nf ft fti«'.nl'.,' I.. H.n .•..tilrft.y 

rnadn in ll'ftt <’«">»•■ '»»'•’ '* »'l, '’.'I'’’ "’’'I 

mmlifyitiK' ftlt**fin« ftnclinn *27 of ttin f'.vi.tnn.-n A.'t 

Kinjicrnr r. Fnwj.lftr, 1. D. F ■ f'7' Alt' - 
CutMlSM. rnnUBWHtM ('nt>t', ft.’, rt..'-' tiv2 "llnfnr ut I'n. lt nt.lniil 
I’nKwtuwj n*iilftiu(’il 

OwMtNAt, Tm.nim'nti t’nnn. wn-v fv.l Nt.itci..c..f •nf ,)f..f«,-tc.f «.r| 
iiihei hitil limn tnlm l» iimthi't M>-n, rc.i.r.fc.l hu ih,' „f iliiit 

ftiH'tj • AtlmM'iMu n/ nmti nMrmnit ,it Ih^ tuftf nf.irl. ims M<1 

ti'hm the (ihiliH'lwn fnnl ftn.v St.iymml «...-fc »fi ff.n .'..mmc i.f 

ltd rrwn.f.irn ('."tr. »f .»«•«« lift, 

»H<I lHt~./«r.s.ftVf».nl.l A H'fl ftl-.ln.-tn.! fr..... l.rr l.i)ftl.(i.>.l f. 
h.itwn in tlin Mi.m.lahft.l t!i«ir..-t. ami » rr|ft>rl ««« n.o.t.’ «t D.I.-n 
fttfttinn Ainmhft in tlmt .liatti.-l. Al...nt fnnr inmitN !.itnf -I... waa 

WH’trt in tlw mvn'fril is* Isriiii, in 

e.innimii WPH s; nm\ a Umk tlii'ui f** n |«*isri* tii 

ivlht imtl llsr^ m}b4n«p»'tm* Ib*’ 

thti trial, wliu’h im^k in ihn il»w 

mtnit \vm\ asbUsmi in rvnlrnri' bj \h^ l*r»«rr*iiii^si. 

that tim atatfininit was in rvitlr«n<*r^ nnurlrr 

is^eiion Btl Criiihiml ll a 

madi to a hoU« Mmt in Itio wasrso nf an ia-r«.r»! 

intf to the 'ieflnito nf in aranm Mil i.f fis#^ 

Criminal Pw^ttre C«ln II indntlei the wllrrtinn nf nthh’-nrrt hy 
% police offioit. It camiot ho aaltl that the fsolirr at Mdlsl 
could not haw hwn *Hnwait||iitin||'' in the firtateni m he had 
no juriaslirthm to do m; for, Iso had atidi |nriadhiwn under nirthm 
106(1) of tho Code, inaamnch m hy aivlinn Plfll the ofcnw «vnth| 
ho inquired into or triosl |if a rotirl it l>dhl »hrro the ihdiiof»d 
person had bion cotwojtd or delalnii. 

Binpcnsr f, Khiirail, L fi, II., IS 

^noemism Com, mmm of diiljf nf a 

irate rieordlng » eonftiilon 

JutaiKAif Paooronp Com, swtios IGl-^HVdl^n 

trat§ mo$piing a Gmfmmon dmdg mrillftn out onif sitfiieil l*ii fl;e 
pemm wMk wndff polio# mnl§mimt inmimnmhh* i« 

ctj/dfinoc— ‘‘Boccrd*’ o ooti/si#lon, wmiliiii nf,] While art aenweil 


and signed it. He was themfter taken l»#foro a Magii^triilo ft*r 
recording Ms confession under lectiOT 114 of Ilw Crimiiiiil 
Code. After tho Magistrate hid given him ilw wnrolnua the 
accused person handed over the written wfeiiloii to tlw Mai|i«trrtl0 
and said that whatever he had to my mm iimliitifnl |lier«dti. 



^fhr wiiH llu’ii rmit! ovot io the accused and he 

fiiutl if W4'$ rotrrri niid Ih.'if he wauled le make no alteration in it. 
ilrW that file wan net rmirdrd m requiml by section 164 

and itijidniiiiiiil>le in tn'idenee* 

Seeiien HU ef llic l*nnniml Pm'cdnro ('ode nmst be construed 
fdnotlv, 11*0 f^ooliuti rioniK flmt the Mngmirate must **record” a 
Uiiloiiioiif, ni' omifotifiinn ; iiiul “twording'* moans, and must mean, 
wi limit linwn fho oonfohsimt iiml not moroly filing a written .eon- 


U a iilrrady w Ml ton mi when the aoouaed is under 

llm ooiilivd id flir |nibro wim once allowed to be admitted in 
fwoh fo'in fill’ «ior»i bo opom^d wide to the grossest forms of 

nod I bo ^-rtfogmirdo agiiiiial mimiliing confessions which were 
I'.oi xidtinUii) wmdd bu ilonlnnod to a largo cjjtent, 

*i1ioro trt no iiniilogv between a written statement made by the 
noon -ml dnriU|-f the oourso^of the trial in the presence of the 
ronrt find a writtm ronfoasion banded in to a Magistrate in pro- 
coolings ninior waiion IIVI vf the rriminal Procedure Code. 

Kmperrw f\ Ham Banin Hbuklfn T. L. B., 55 AIL ... 426 

fWMiNAi Binmrtnmi Cotm, BB- function to prosecute— 

Wild rail file the rntiipbsmf ... ..f ... 798 

CnniiNin Himtorin'iiiJ C«niu niuU’ioMH BHl, 2116, Hen Indian Penal Code, 
mrimm tm\h. mii .... ... ... ... 871 

CummAh Pii»»rfHrriit (bum. tifw, *i|0, n47--»Power to commit 

mnllwni Iic4riii|i flm wfirdn of ilm prwmcutlon evidence 1040 

riiiMiMn Hill ‘orno' nil i\m\ in?otm\s ‘JUib H)10\)^Tfkl hy 

^tiry iiffrfpnee hy Juthje tiyaind pmliet o/ Power 

In emiPirL *»« »iiek refefmre^ ow *i rirnffir whiek um not framed 
bill fniibl hiifC Imni frowcif-- Jrmi dri {K! of IH7B), f^ecHom 19(/) 

‘Jfl. 1 In a ftmil by jury i»n a rhiirge urnbT section 19(/) of 
fbii Hftim fltP |iify, by a inajority of four to one, ga'ce a verdict 
i»f ftfipiittiib Tim Pin^niiini dudge, dmagrecing with' the verdict, 
rpforrwl tlin cif»r In ||m Itigb Cnnrl, The High Cmirt came to the 
niimltiftbrn flitti lhr> mvmmi wufi guilty not only of an offence 
iitnlpr c*f fbe Arum Act but also of m offence under 

ucclirm tKl of fliit ArB ffrbi fhiil ilm High Court had power, 
miilifir tWftll roinl with suctions 21111 and 287(1) of the ' 

frittiiii»| Prirwltim Ch«lin to rmivirt the accused also of an oflance 
nmicr t^oclinn *Jtl of flic AniP Art, iiltlumgh no charge under that 
pi-Hliiin lifid Iwn ffmimil at the f fifth 

Finprror r Yrtpbpal, f, !|,. H., m AIL ... ... 681 

CiimiKU. Pii‘H cbu'ir. 2lltK2)*'*Whclhcr accused can file 

II wr4icfi »! iiriiiimf Hi i peMlmw triii! ... ...1040 

Pti«»« utriiM Pimit, Kftwiot4i 218(1), 366 ano 307— Mag*i>frate 
fl}f« mrmrd mthimi tenhufi a judym&nt except a note 
mi Ihf imief *krfi Jmlymmt leriHeii o fmmth Inlef-^tftegnkriiy 
. ,V»t wiisoirfi.nic «i| Vrimuml Pmemhm ilode, metion 587.] 

In rfi«r oiidri’ prrlioti *l!|b of the Indian Penal Code the trying 
fbr^ iitTiniid, ’wiflmnt writing nnd delivering 
iiin |it«itm,rnt, but tw-rcli twortlicg an informal^ ordcry^f acquittal 
twt ib^ «bsv! till an »|i|ifmafinn m revision being made to 

tbr ibHtfir! be diwUod the trying Magistrate to write 

mui a imlgnitUi! , and lhcrcu|mn the latter wrote a judg- 


iiu'iit ''f at‘i|ttiifeL 1 - 01 * 114100 ^ i!m facta of tlie cate and disouflsing 
.Hiibifmci tbo! unn done abimt ii month after the acmed. 
b» I ioH|ibftcP !felil itiiif llm procedure of the Mftfistrate im 
ftm Mn'iOfrd fo be ftct|inHcd without writing a judgment ; 
wiiH iiftdMiibirdlv iircgtiliir; but Ihe question was whether the irw- 
gularitv 111 rmiifl be cured under section 587 of the 

tViiulifiil Picicwliiro mid the qiwfttion would depend upon 
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wlu'itlwr ot nni hud hww a of twinn tho 

irregtiliirity. .in Urn prwnt »» tho MAgwItiUo whm In' did 
coinn in write mn\ prononnen jndgtnoni wiw of iho f*aino npjnnm iw 
he had hvm\ when he directed hy iin infnrtniil order Ihe inniifnni lo ho 
iiemdttftd* and m he had gtwii ln« tvmmm h»r llmi oummn haftrd 
nti the twidence in the eaae* it ronld ind he held ihnt. Ihi'm hud 
hem my miaenrriage of jiwijw. 

^nfm-Kinprr’w v. ffrirfinhiiid l» i»< P.:! ti dii‘ 

iingitiahed. 

Iihondhii Kuitihw.j r. Hitaram* t', !i. It» AIK 


tm 


CaiMwah rnoci-innii: Cmr., mrttmn dhJ, mU— 'hkaniinalnm of a«vniwl 
not h> i»o a lengthy erwA O^nminainw 

CmimAh Pniunmtmii Pow,, tWS, .IdT, 421. 4*ir» ("rimind 

atmak dmM hg ('mtH Jmifjm^ntM Miirmi m t*prn 

muFt but mt mgnfd by Judjf i^rdh n| Jud^ hr/ore 
ing iudgmmit^ md erttitimg them to ly mmf tVetion 

4*24 of the CVimifml rnwhiro Podo tnakoa Iho tnkm oofifidiiod in 
Ohaptor XXVI of the Todo iia to the indgiomta of rriinnial eoiiHs 
of oriKintii juriadiotion itpplioahio to iho |ndgmmlti of nnv 
oonrt other than a High (^ntri. It w. ihoreforo. rloar fhni itorlinii 
?I6?, whieh providca lhai the written indgtnonf phonid ho daleii 
and aignod hy the preaiding ofTioi'r ni opn ronrf. tmi apply 
to a ifigh Conrt. Thorn ia, thorofero^ m wlio'h rri|tnri'i» 

that the High ronrt» after proiitmneing a pidginool m 
omiri, ahonld date and aign the mtw\ Ml _ that porlnm 
rca|niroii ia ilnit I ho indginml rdnaild ho roftiflod to tho ooiift 
holow. 


HUd 


Ho. rvhoro oortain oniuinal api'oala wore diPiwod of hf a 
dudgti of tho Ifigh C’oiirl by tho didivery «d indgnionia in o|rn 
Court* wldoh worn taken down hy hk iinfgnioii! writer* and 
in «omo of tho raaoi tho roloaao warrania worn plgnod hy tho 
Judge* hut tha Judgmonla, after hoing faired out* rmiatnod uii. 
iign^ h| the Judp owing to hia detih, it wna held lliat the 
omiiiion to aign the fair mpioa of the judgwonta mm in no way 
a iarloua dofaot, and the anpimla finiil he dooiiioil to hate 
Iman Unallv diafioped of* and tfio judgtnonti ahoiild lie wlifiiid l^i 
the eourt hekw. 


Bmp«r 0. Fragmiiho Si»ili* L In B., M All. 


111*1 


OnwiifMi BEOoroTOg Oo»i* %wmm Mf-4udgiiionl nwl iiol wiitain 
a rtittmi of th® tailrt tflltw ... ... ... 


Fboowduri Conn* gROTiciHi »* fViirl Hnlos. 

oMpUr J, f»le 1 (aPolDfd)— Hfowkn for fiifintioetnetif ^letl «/lrf 
dummal uf appeal by High Cmirt'^B^mkm mtPfimnM0"-dun0tlk 
tim.} An application for tho enhanmiifiiit of aontoiioo wiia iiiido 
on bohalf of ’the Iiofil (lovornmonl after Iho tlmmiaiil of a fed 
appeal by a singlo Judge of tho High Cktirl. Hm iimlenpo wliioh 
had been pawed mm lllegali ii It wft« l«i thsii the tniihmuto 
senitnoe dIreeW by the Indian F«ntl Omie lo ho for the 

ofanee eommitttd. fbi queitton wai whether, after ihe Rppfdhite 
power® bad already bta txtrdidi on lh« jail appeal, it mm open 
io the High Court to oMtsIdtr the inhwirttineni of the emteiiee tti 
reTiiioUi 


Held, that in aeocrdanoe with the tieepllon provided hr hv 
aoofcion 4a0 of the Criminal Frooednri Code tho lligti Hfiiifl rould 
exerciBO the power of onhaneement, nolwlllwltfidiitg the fiud 
that the jail appeal had been dwMtd, ami that In e^rreiiiing the 
power of enhanoement the Oonrl wag not In any wa? ttolalJiig 
the pxotMobs of iootion 869 of llio Orlmlnal lhaltn 

becante the proTlsIoni of seetion 869 muit be read ««hjeel to tlif 
provisions of section 480. 
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arroi.hn,; in ruin li.nut)(d), diaptor I of the High 
Uul<\. ihn pinuuu (if (UihuiuTtnuut under chapter XXXII of 
the ihinu'utl r?«'. n {isrt' i’nde (Mutld he e?<ercised by a Bench alone 
and Ihji |uned‘riinn nujld tint he exereiBcd by the single Judge 
vhn fin’idi'd fhn |»il iippeal. li nan aecordiugly open to the 
IhnwU ih«' pnuiu'H nf euhaiu'oment Vested in the Court. 

KnipeiMr r. Ahdul i^htynm, K L. U., 55 AIL ... 

Vnmm.Kh 1'nn»’rnnir. i\m\ BrntinNH 417, 418— Appeal against 
itni|nilf5il Fiiiinimn <»! appellntn ctmrt in such appeal ... 

dtiMiKWf riiiwi-4rt Hit rntnt, HimnNH 4IB, 5hh-“-«Trt«l hy jury cf an 
<)//r»iY ft'Mhlf a^tlh --frinl Palid-^VenHat mnnot , he 

ifmUd npiiiinti 0 f -/tppral im on matters of law 

mhj - ^Usdifirinm In flir dppeeil heard on facts,} In a 
rhiiritn nndfr JYcfinn nf the Indian Penal Code there is 

(inly etie etleiu’c, nanudy, that of rioting in the course of which 
line vein* Inni Imu been ciuiwd, and the essential part of the offence 
Hi t,hf riotiipi. Kt\ in n pari of the provini'o where rioting is not an 
{tffriHY triable by a jury but the ofTence of grievous hurt is so 
tfiible, the mere addition of neeiien S‘25 to section’ 149 will not 
iinike the fane, whieh ia ewwnt iaily one of rioting, a case triable by 
i ftiry. 

Where ii eivte not triiihle by a jury has in fact been tried by a 
i«rt, wider lifvlioii fs.db of thi' Crinsitinl Procedure Code the trial 
18 iwl vtf lilted thereby. The Verdict of the juryjn such a case 
eaniiol. ieneeviHh be freatwl tts being the opinion of assessors, and 
hy »fYfion 4lH ?in ftppr}i! ran lie on a nuitter of law only, , “Where, 
hinvover, llte vettlici of the jury wiw held to have been vitiated by 
lidwlirei'twiw, I ho ftppeal wtw iieitrd on the facts. 

Kiiiinnor ?, Haklmni* t. In B'.i 55 All, ... ... 

CIiiiMWM, Piiof'rntniH ttroTiOH 4‘itl-.- Powers of apfcU&te courts 

dfmrot /fom fonrtri ion iiifir firs of imlpnhh homicUh and rioUng 
*—Tfirtl miifl rtmririmti o« the former hut omiUing to record either 
eimriiimn nr on Ihe kfler^^Whether aeg^^iital hy nem- 

##rf Iwiplifrtftofi'"' Power of appeihiie court io oonviet on the latter 
elmril0.\ Al ii ne^aiinw Iriiil on charges of enlpahla homicide and 
fiiiliiig, itthlrf ^rrliiinii Ittl-t and 147 of (ha Indian 'Penal Code, the 
Jiplgo rmndclod and wmtenred the iirmmd persons under section 
lilll, l«it (Wiitfod to rword oUhof a aonvietion or an acquittal on 
Iho fliftrffi of riolitig titidar aerPon 147. The language of the- 
howovfif, twido it (juifa cleat that the Jttage found 
that I ho icoiipfil fwwni wore guilty of rioting^ and that the- 
wfti ttft iriclihud in th«i cmirsa of the ^ Hot and that the 
ifftitoil iiofnoiia wofo thffcforo jointly responsible, although the 
imiividuil rouptm^ihility of any one for the killing had ^not been 
Oiliihii«hc«l hoyoml flouht. In appeal agninst the conviction, 

llrltl that ’ill the circuinatfincoa it could not he deemed that the 
icctiiofl tnYWHi* Iwtl by pi^ctwaary implication been acquitted of |he 
offenro iifiilrr mrimn 14? | in fact the hndinp of the Judge 
amoiintod to ti coi'ivicliim under that section as well as under 
:ihl, l‘hirtlicf, uiplcr tlw provliions of section 498 of the 
(bititiofil pfi«vdtirc ill an appeal from a ^conviction the 

apprlhifo rtoiff tuid faiwor to alter the finding while mamtaimng^ 
fbr -rntriwY. iwd thr rouviction Under section 804 could be 
iit(«uo4 info II rfiiividiofi under afctlon 804 read with section 149 w 
tlm Itidnin Petuil ChHe alftmugh the Biwions Judge had hot 
nuv rtuivietiwi uud»Y uecimn 147 and thererore might 
punmblv be deemed to have aerptiPed the accused of that cMr^. 
k'H..... V. Kin(t‘t^mpcm, h I;. It., BO All, M, dteta- 

giiiBliinl. . 

P.tiipeifir tu liiifiliunath, T. lo B., 55 All. ♦** - ' 

ClHMSKAl. t'dWil'SttfRB ('«»(*«. BKOflONtt iWd) AND 

lo imwi onht for *aeh costs— Whemef ^ 

*'t*ttnwtj(iw»t!ttl nr iiifWfntftl ortler" ••• ••• 

S 
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I’niWRmtiiR Coim. »im»TioN -la*! lifrinon oi th,th I'mirt 
mthottt fmt applying fo Jmigr I'mUcr t ntintni} trial-- 

I^roaf -VmimHim munt bn I <!*»•<{ "» .'<»#■'»’«? *’(■.*»,/' an.i is mt 

imma h "/ Kf I'l* f'\ ti;' »■"» ; 

Diitif i)f ttmrU 1 In a I « rB «»f flu ' t rmiitiiii 

I,ftW AHwniimiwt. Art, 1«(». 1W •'V.iirmT «»■> )u.( muI., mi.l t« 
tmhXwii tt» chMSfl Mul thn Mwg.i-lrwfn. iviili.nX t.rn.u iuhroly 
naliRflfd that Uw chBrgji bwl Wn ni«vr.). »c»-i.mMi.«Ufn4 tlw 
Aw.hkihI, who iDada nn Rpr<<'«* pffi'rl h> » ('unvirlu'ii niiii wrb 

williM ' tmliliful iw»tn*rH t« r«!i%si’'lm|| iitid 

him tn Thr ^r^lmy til m 

1%r kmm'mHm hM ii tmmim m flii^ Vmn ilm tmht. 

Tim High Vmn i# mi howHl U an m 

Mviiion in nvcify fwn nmrr'Iy Iwiimn *t li^cl iml Imfti Hfnt 

in ihn cmirt nt ihi^ w iinl it 

mnm% U qwilbimtl ihU ihn High Vmitt hm intmhfimt. mt^ 
wiihitftticilng «tifh cif tim infrrvmi#^ in 

wiiimt wlmrn ii h»r llm nmk r«f iimliim* Tim riil^ m 

pm^ims ki«l tlmvn m Shmf dlmn^ v. Simih. I li. It* f 

All, 4m, hm tm ilwihl \mn gntimllT Iwi iml inmniMy Whmmt, 
mt\ hw \mm tmm In >cmm wimrn tlirfr fttn 

4 iTOiimitan«w» mmh m wlwrn m nf^plmatinti m |irriirtilr«l In* nn tml* 
iidw to llm m wlmrn llm aftmiil fruin ftm nnitf wl«ifs*» 

•onief k nhiwngnd' \w$ dimi. fn llm High f'lwti, 

Thu «wrl« wtt Imimti in llm hhrfit nf fim nnlnidimt 

«»nd wimrn ilm iipI- rkwi llwnr |*ri4i^^lwii 

ami uliPWft hiiiwdi ivadv ip hn mn\t fp \m\, wlirflmt Cmn |si*lififii! 
nr nocmniumal twgivwn d w nrvprftmln#* ilm iliiir t4 ilw^ In 

«iffc ilm tnulHiim fnr ilm itnl fn rnfiw*^ in rmivirl if llial 

avidanw m ln«tifllfinnt in t\w rlwrgn* tmi nnly hr^-itiwp flit# 

T« nH|Utmi h;f ihn hw Imi tim rmiiiw tmvp » ttnly In 

lirotni't ilm imiC'fmynr fmm %\w tiimmlilkhin pui^nnliliirn nf iiiilin 
itlning itteli iinnnitil prwn In jail. 

Bm|i«inr Ikr^hnilum Hw Tfttidififi* f H. It* W f 

CEiMiNMi Himngfwmi turn, iwmnig Ills* I’til- Ihtimwh ptmim n| 
High CouH ‘ Prmmu$ npplmlim in rrrkfiw tn ,H00imm vlwiffi# m 
D ktrid MagiMiml$ mmntkl in High ^ Cmifl nwfrffniw- 
ing Awrding tn % prwllf# «f flw High C\i«rl »fi nfifili- 

oikito la rwkbtt U Iht teilwii Indgn nr tn tim Hiilrirl Mapi" 

’ ImU is %n tsswillul it# in llw iirimtftlitr'n nf Utiiig a rrimiiml 
WTlBloa la the High Cl&art» tad ftllttr« m Hm fwrl c'l tlw 
in this m^pmi npmtts m t hm In llm Iwhig mtnr* 

taiand by tht Ontirl. 

The fael that there has been tn ifipeftl l« t Magiilrstn* first 
eltis, er mm In the Hislrlel Migiilrile i« iiel t rnmplit*w* in 
prlaolpk with Ihlt nilt. Intsaiwh m t wwteii slnnihl twi 

f aemlly tlws wer differeni grmmds fmiii m ippiil* tn »pwtl 
the Biitrlet Mtglslmte im% «el ier^e the imileriying 

Idit tali in the itmi way ti t fttfiian wciiiWi 

M et iA»Waa made by % Xnim nf the llith f^mrt 
aadaf dtast ft) «l iidloii 4Si ef the frlwiiiftl fViwhirn fWle 
Is not salfldeal lo ttfci the rtie enl ef the epmlimi nf eiirti 
rale el praetlee. 

The dietam le this la Empitm f, tfiimm, 

L L, Bt» 41** AIL, 887, ael fellewwL 

Emperor a* Mahtmmtd HisMm, I, fi. 1,, 8!i All. 

CraiiFAL PROQHaaai Ooai» sbotioiiw 4ES, IS-«Wlirtlier Hm ‘High 
Ooarfe will examine, la wlalaa, Wore eoneliiiiim nf tlw tiiftl in 
the lower ooart, the qnestioa whether the rliiirgn iwM hmm w:»Ip 
by the oTitoee for ibe proseoaticm 


(■asNiEAii imm. 




liNuiuvKH nj>r, ?frTiu\ Illegality” and “Irre'^’U" 

lanty" (h.uHM.m <i( MauiHtviiio u> m-ord likelihood of a breach of 

peft,a\ xn pwreeaungw niidet Beetion 146 

Vmxvttxvtir, Vim% bi-vtion 6*17— Irrogiilarity o! procedure— 
Prejudit'c, .sVr iAinunal rmimlttrc Coih, sections 188, 139A 

PinKiintiiii i\nw, mwnm 617— rrrcgularity— Acquittal witla- 
irtif writing ft judgment, *S’fr! (Criminal Procadure Code, sections 

S6a(1)» », 1B7 

€mmmh Pxuwnmm Cmn, hy accused person 

in mipmrt li mi applmtim for transfor^^Affidaoit containing 
fitk^ rnfiiaimm aipumi mulutt of public senant^No immunity 
/rum. pmwmfmi fnr perjury Penal Code, sections 193, 

U0*1 Her! inn 61I1A ff (^odo of Criminal Procedure applies to 
m\y pcnion wlm v\mm% to make allegations respecting a public 
icrfftnt iiinl in unpimri of those allegations swears an affidavit. 
There in unthuig tn show that the section does not apply to an 
acetifiinl person, ami if lie swears a false affidavit be is liable to 
be pnwtnitiHl fnr perjury, 

Kmpnm x\ Matmu T, Ii. !i, 13 AIL, 16B, declared obsolete, 
Badri lYasad r. dhamman, T. L. IL, 65 All, 

imnr*rnuiinN-4h>|Ufff of a Hril ntiiim--XJsing the criminal 
mufiM fur mifurfing «i eiml rhim^dudmi Penal Code, section 
4tlCL'47ieffB‘tif| Jnrwlktmn---€ml mid omnmal courts.]. The 
cnmplainii.nf had pawned reriain ornamoriis with .the accused, 
Mil. Biiileiilmra: he alleged that ho roimid tb© money but tbe 
aeeuiieil refused tn jefiirn the ornaments, A charge under 
^fiflinn W nf the Indinn Penal Code was brought. The defence 
wan Ihiit the Iriiiwiieiiim took plaee Ihrmiglr on© Mat. Katoni, 
and thill 6f«t. Kafntii auhsequently borrowed another Bs.80 and 
therefore the pnwnee would not relurn th© articles until the 
tuhieqitenl loan Wi« repaiiL At tim trial Mst. Katoni’s evidence 
support wl the iirnwed, llie furusod was, however, convicted 
«md wiileiirrtl. If rid, in revision, acipntting the accused, that 
the diftpufe in ihw vmo ehmrly ought to have been settled in the 
fhdl Nutrf, Perwnw having elrims, often of a doubtful nature, 
froriuoi'illv tfwife iwimlnal protTodings in the hope that the defendant 
would pay up the amount claimed rather tnan face a criminal 
fliirffo: hilt U) tiwi the crimirml courts for enforcing a civil claim 
w«^ Idglily ini|iKi|w, and might almost amount to blackmail ■, 

Kinperof f. Budeshara, T. Ti. 11, 66 All 

CtnWW'Af. Aci|uht;B wlllimit writing a judgment, See Criminal 

Brcwtluife C*otlo» awtloui 1168(1), 161, 167 ... *.* 

PmuinMt TUIMS" of prusecuihn and of coufis’^Identification hy 

wUmm0M->^4Me of mniiiHing idtmUfieMion^Wiiness>--Whcmr a 
mnlnrsi kkfly implmling cm ammed should he helmed as 
mimmt oflim- ’Ooll, e^mty of.} tn a case of communal noting 
wdih murder Wl poriioiw were committed hy the Magistrate for tnai, 
tif wh*mi m wow wnvictod hy the Bc?sRions Judge. 7 of them were 
neoleiwoil to death, among them being one ShukuL The evidence 
pf 17 priittdpal witnowcft wont to show that this Slinkul was the 
and m#!si «’tivo mombor of the mob, that he scaled high 
chmhod on roofp and acted tike a man of powerful physique . 
m\d nthhik pmwiw and agility. ’During the hearing of the appeal 
ill iho Ifttfit Doiirt Blmktd afipcared in Court and was seen to be 
ft tiiitl dfcropit nhl man of 70. unable to stand erect; and a 

moriiciit I ^lytdiittilon rovt^acd that on account of a pmliar bony 
Imtmikn of hh left foul he wiw unable to stand erect, less 
ftm ahiiitt or rlimh wofs, and was a weak, done old 
hm coiidiiioii had liwn tlio same two or three years ago. The Court 
llioroiifitm hold that the 17 wiinesses had 
rpupwt of their itatom#nt« regarding BhukuL and no reliance could, 


Page 


8i>l 


866 


886 


lli 


662 



xl 


tNDKX 




th«r«foio, Ito I'lacral upon Ihnir <'vii!rii,*n m a«»i«Pl tliii (rtlx'r 
mmiRwli ttwl M Ihn I'lliw ovulcnrn in (lir I'aoo wim tnnt.HinrnHorv, 
th« Court, ftcuiilto.! nil Uw luvuRo.!. lu Hwtr iioMnionl, tlio High 
Court, mails tlw following olmorvntionB 

Tho iluty of Ihn polieo in Hm invoMignitnu of nuy .-num w to 
dianovor Iho With and not almply to pnlonon for tho purp.wo 

of nwtrhiR n oouviofmn, U !« fho duly of Iho l’'''^';' ''f*' 
hofnrn tho oonrt nil Iho ovidnnro, ovon though nmno of thot o\uli mo 
may ho in favour of the amiaod lu’rwm »nd nmy roauU in nu 

ttt’qinttal. 

It irt flw tlntv of ilw iHiinmilintg iiwl 

In bn mtlirtfntjrt in tim nf thv iwruml. limy ^lifniW 

&rmi imiiti to <1m nvninmm tfiinnfnly in mnmlvfmi-i 

nroBucution obko. OBiwomlly whom Ihoro i« n largo uumhor of 
icctmeil. H is emjduvtioatly tho duty of iho WiigisirHo who omomilH 
or tho dudgo who oonviolR to roo om li of tho iiconi<o.| In loio ho 

commtii w rotivk’i«» 

In infitnnfrfi* \Umrn <1 wn?t iinublr- In |iirk ’ini i* 

partiouhir aoinisod ho had miinod from numugn tho Ho,;m.o,l pomouR. 
tho noouKod porRon or porwiUR whom it !'»■* do-niod ilmt tho w.iiu’M 
fihould idontify worn aokoii to Rtand up nnd. in ono i iipo, i.lio umdo 

t« givil tlmir wnl tim timn plriitibnl fb»’* iiiviiniil t 

'Thii jiiweciwfn rwlurcHl llm n imnp wimI 

Uutii pbliiinp<l wm 

In fiiwpw wl'ipfp IliPtn 1^1 fti itplipin Ibnl 

nn Urn gitnitifi cinmt^ m' w.iti bfsvr^ brnt 

rhiirgtil» tlmti tim rvpIptHV of thu‘*r whn hm**' ii# 

falwly in imf'difiifn Ibn |iailmpl4r iirrn«ptl plit.iibl n»4 hn %m 

aa ngtilrwi thiii iPUlifubir m^umnln »•»» ibp olbrr Imn'I. ibn nfiiim 
witnrufmw inigliit bn trlnnl U|Hni figwiimt nibnr iirrp#f'>4 vilw’in llinrn 
w tw wfiwiin tn Hun|wt riniuly on ibn |3iirl nf thn wiinwiwiu^. 
\Vbfirai hnwnvnr, wrjtiry baa linfuutrly bnnn braiigbl Imim |ti ii 
wltiwii. It wcmiil \m axirrnmiy ibngnrlnm m nAr bi« fn-iilww 
igiiltwi any ana. If n hm m ngaiiifa aim li« 

avklanra ngaiimt tnatbar ahanfti nal hp rrbr»| ti|'i#in:. 

Thara in iui raligunw paiu'ibni brliiinl iba tmib m lit fira^anl 
adminitiiauni la Irubnn wilnawii. A biaJiiig «»afb wilfi 
simcimn behind it in one uf tho at Ilia tulifiiiiwlwliaii 

a! jufiiiau 

Ithparor f. SlmknU I. fa II., Si All, 

OtiMtHaid f»lAti«l?ti«efr«»C0n?iallon fniiat !»a liiiift! m PitftltdanI 
eyideaea and ii not jnstiSatl by nfmlby ut itm ft«Yt»a<l m liii 
new to go to of mmt 




CwMtHAri THiAir-4Innaoeiiftry moll iidimt Ion of aflilaiir# ilioiild \m 
iTOukd, 8e& Indian IVnal Ckdo, ioetion 111 A ... Ittpi 

CtTOTOMAUt LAW* 8m 'Fra-implion »«, 1^7 

Bfivoowtoif RtJL»i| IflO, «owwm« f, i^Aif It* rAtinit^riw I, IT, »%r 

. Pow®ri of tooil kglikwrt to tbt titriiibftbitt tnd mmm 
of Ibo Hl|b Court •«*. „* ♦*, IlltW 

Disanfeo»r Of .Cowo-^loll for fiitlltitlofi of mojogal tigldi widtr 
wboitoAiMita Iiiw^Potlr to itifioio «iidlikiii» of |to|iitaiit of 
prompt mi otbor iqttitibli or ntt^oi^ori oomllikma ... ti3‘ 


DjSTEtoi PoATOf Kcf (Lomti Am K m iDfJ)* nmnmM m, til, M 
—ffkoh’on jpitltion— Pooldgd if BMfict Jmfgn m rkrliori roeirf 
to High Courir^Pm^m of rnmnnlpmlpim «/ High 
OguH^Cipi! PfooBiuu Oodi, motion Hi— Lallari Ihilaril, ««» 
tio^ 11, BS— Cofwntn^nt of inMo 4et, lUIS, «mlim W^pniptm 
of ^oal %M$muf$‘>>^Wh6thof $mtion 19 C9)(a) of Pint Hot ikmnk 
4rt"nltra'‘'nrtl---Coo4mm0nfc of !nim Act, 191S A lllllb srrlww.# 
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4ti.4 «l),l w -IVIM/Hfw,, Hut^, mo, schedule I, port JJ mra ^ 
ff raphe I, ti.] No ivvimhiu lies to llio Hieh Court fmZ M’ 

wvUot. IK of 11,0 IMninot DoftrdB’Act, 3022, nor i^uXtritonri 
n.ulo.- 1,0 ,.o«..r„ ot m.por„(,,,,.lont« of tlw High Court nnS seo- 
t, 01, III, of il,o i.ovoiriioont of India Act. In such cases the 
oloofuu, o.nii^ 1,1 ivnxidod over by the District Judge as a o«r- 

<>„ ^u, *V to tha proviaions of section 

till' t! r’n ,. r*1 J '® Boards Act, it is clear 

!n , ' ; ' presiding officer 

of Ml, oh, Imt, touU, iM to have the powers and privileges of a 

>',\ >■<„„( hut i„ t (1,0 ,4ut„(i. The District Judge acts as a 

,„i,l not as a civil court; therefore no revi- 
mm ho., to 11,0 Hijih Court etUior under the CivU Procedure 
t mU< or umlor ui'otson ,(1, of the Government of India Act 
»n<l It 1.1 ,ii,r,o,-o«HBr.v lo consider the other questions raised in 

cnntK 

iVr llvsKW. ,1. logialature has power (with pre- 

tumn rnmium} Ui pim kwn titetiiig the jiirisdiction and powers 
w tiu’ liiftli C’»nii% whiditer derived from the Government oJe 
India Afl, flit^ Vntmit, or the Codes. The power of 

M»|vriitl«mtloiifo ufidor noriloo 107 of the Government of Indin 
4rt dpppttflii tilt iipprdlRlii pnvor ami nan also be affected by 
l»w« of hvitl li’ifwhiitirov Bertkm lll(S)(e) of the Dis<^rict 
Ihififdtt Arc tmi iiitm mrm the local legislature. 

_ Wlmri^ a iifwiftl Irihtimtl in rrmaed by an Act of the local 
hmijiliifuHi ur Ilf Jhr5 fndiiiu Irgislaiurc to determine rights 
by t\mi Art* ;tnd that Ant states that the decision of 
ihn Inluntal idiall bn final* there is no intarference with the 
riglif« of ftfipnrintendmiw^ or levision of the High 

-Chnirt, btiriinitt iho High ("cnirt never had such rights over that 
tribiiftil Htiidi % tribnnid is ertatod by sections 18 to 28 of 
Urn Ciiiftiil Proving Disfcrid Boards Act. 1922,. and under 
tlir«e Sfryrinit iiii ch^dbui petition i*! not tried in the court of 
the Ilisirirt Jtidg© but thi biitrict Judge presides in the election 
&i A pmmm tkmgmttu. 

Tlii tlnvcrtiiiicnt of India Act of ,1915 continued the' system 
iiiidor wliicli lii^iiilifeyon afccting the jurisdiction and powers of 
llic High Cemrii was to hi made by the Governor-Generai in 
Cbuitdl, and tlitr® was no provislion for such legis- 
lilioii by tlii Imml kgiilaturni. The powers of the local legii- 
kttirca w’or# isctondini by the Government of India Act of 
1919, imi ttm Dcvalulioa BuIm of 1920, schedule I, part TI, , 
paragraph 17, m lliat the local legislatures may, subject to the 
liruvKiiw iaiiciion of the Governor-General, legislate on the 
cruihtdntuuf* isiwcrfi, nmitdennnec and organkatipn of the 
High Co«rt.M It k till Devolution Buies of 1920, provided for by 
sorttrui 4AA of the Government of India Act of 1919* which 
rt^guhdo tho 4 uhjct^ts on which each legislature may legislate; 
and the proviaions in the Bulos which give the local legislaturefi! 

|wwiir m rogard to Jfigh Oourti are not repugnant to seotiop 
IBIlBj of iho Clovifumnut of India Ads. 

Ghiilwii Hkam uddin o. Akhtar Husain Ivhan, L D. B.i/ 
m All M ... ... ^ 1008 

Dismitit BiWitiii Am (Immh Am I of 1922), S4,^,ld|^:- 

Mmn Pam! Aide* mMm W^Mmber 0f pmtei 
mmifinq m fnuk on ooniracsk by the J^oard^Saneftpn to gfo- 
Pfimintd Prooeduro Code^ eeoHon 10 — Wh^het oofitpUtM 
hy tmHii thninl neoesmry.] A member of a District Board, 
without obtainin^f the permission of th© Commissioner, enterf 



(iKNRHAii inmu 


,nlo omilnirlu. in mwlUer iwim.ii h mv hrluilf of th« 

BoMii bv It* Kiliu-Atiwi (‘..mmiltw (or fbo niim'I.V ■ t •oir iniitiiiiH 
and i-arricd wi that b«*tnp«« (nr atioiil twi Toai*. 1 (in 1 «>al 
aowrntnrnt aani-liMiod. «tui« iiWtoii (O'? of ibn < ninwitl i jor* 

ihirt* (WIp* Im nt Jmm\ 

Cmh nml mWi m iIh^ I'MwI f 

nmtHimi vm\wyi4 in n iHim 

(lomwiHawttnr. .mil tin' « miinlainf wa« (ttn<l in ..niH l.v bn 
Aaaialant Iwi-n.-lor of ?!.•!..’•>'*. ii.v.r.hn,- lo lltn dirrrtlon of Ibn 

fhlil fluit if wfiM t»4' %wmmrv i 

.4,0111.1 iH'o bima.'If ti!n.l fbn .olni.hi!.! ihn Inflnr of 

Kimrtum «a* nddrn**n,l to him. Tlmro 1* n- |o.ni*i. n in «n.'Hon 

UW of lilt' fs'f ft I**"* 

to ftoy ourfifuiiif pffu’i't. A ^nortirstt o* no Mt'*!**? ilitic’ilitig too 

nioanniitbm n( » rnilriii imtaon, ai-.l .11 fb.' ot.l.nati o<n tlml 

(inlfr in (‘oovi^yoii \u fb* fs^r 

initiating l>roftWJtinnii in fin* hTulify in 

ftbo, thiti it mm nn! thM 4i.ml4 Imvo 

bom ft ootnpliiint w m Miftif nf tbr U-:»ril m 
with wrticiti '\M nf ihr IhP^rirt IWf.|« Art n 

onlv to offonro^ %^hloh an' loinpthfih’o iin4ri fh«' .‘t'-no A»i nr 
nwlor any rolo nr hv lnw : -ist4 tl»' HUriijf' »n flp«ii|^li 

ifc'fbinil iiwlf'f ftoot'son hi pf fho litsirni ftMiirila. hfi, wftfi licit 

ininifshahb nmbr that, m^imu ^^hhh |i?o«,nilir4^ no nn 

tb' cnotrarv h mm iftitnrthahtp tiialpr lb* ‘4 th«^ !i«»liati 

Ifphi, forihor, l\mt Ihp mfitifftpit* rOslailii^l in HIk'IK 

rlftoao if) of titp f.liitrir.t Hoiittb Art rofr*fi t** ni'oiif»iuiiiil puloft 
of lingk ftrikki, iii tliPt-iiirl from mnUmM hr itto ftti|it4y of 
Iftrgi qtmnfltiiia of any fimtoflftt aiftl mm to fho 

pwittnl 0 M«. 

Kmfiftro? f* Bnim IMI lllmlli L fi. ii* All. ... 1 

DmTitim* lUuitnit Aw iLomo Ai't t nr oitwitw nilflil gm*lmi 
r$gmhng dm rMimi of iimifmitn Foriiw Tnloifirtf In In" 
am(nnt$d hg hmd o| n»irfif fo 

iribiiwiil mml J misdMitm mipimiiw l•llrrr«f IVn 

ai^ttra Oo^» mdim fo fok #1 rdptimn of iiifumnn 

§1 iteliifiir— o| ikmtmi I 

Tbft jfttlsiktloa of Iki dfll oonrl to try ft aiiit rliftlkiiging llio 
validity of tho oltollon of » f'lmlrmftii nf » fiwirirt |l*wnl b 
implioiily harwl by roolion of ilio Pniloil |*rfiviitro« Hiultipi 
Ikarda Act; and own an arhitrary iliwogEnI l*y llio I^vbI flmorn 
m«t of the niandftttirv |imviftioit» of iliai lit rplfwing In 

appoini t tribuMl to dwmo ilio t|tiration, wril tiring iiitn filtif 
too itttiRdktIon of ttiii oltil court. 

f'te ijkloiiff witfll i^»ii wllti In llir iiifrtntoirioitl 

of Ills fl™ m iO «l«o^l motttliff of Hip tlc«ril l« iwrllrlfiito m 
ttis ilfotm of tlio CMwwft* a rifitl croitnl lit mrilmt M A of 
feho Distrtol Boftidi Aol* II ii will ifltlttl tlwi wht^ro tiio wiirtoif* 
whieb ortalis tbs irtibi also ®f#sorlb#« a imrtftniiar for ilio 

Infiriiigemint of tbsi ?l|bl, ihsi rtmod?, siol ilisi ro*nw1y 
oao bo .pwsoed by Ibt prion mwplsInlMg of ilm 
Whon tho Act pwicrlbts tbst a iliapiito w to ilio Vftliditf nf fitp 
sloction of ft Obftirman is to !» by % Irllwiiit hf 

Ibe Local dovomment, it follows tbst lbii lrittitn»|*s jttri#4iriii»ii tii 
dotomino mdk dispntos is ♦lokilw »m\ llw iMriiilrtii'*ii uf ili« 
civil ooorts is ©ntiroly humi. Tb« kgiiktoro raiiiifii Iwir iii- 
toMed that tbe civil court sbould aluo fmvt^ to ««f. ilornittiti 
jurisdietiou to decide tbo ouallon and that tbiit jtiriii4iriit*ti */, to 
bccottie ftotive tbo momout Ibt T^al Oowrnitiotil wfnara to iriMiniiii 
% tnbtmal. 



vilSKRaAL INDEX 


'St tss iSif 5 

ninn till' I'liin'lnionl by tbo Mininim. concorned. ^ 

.loti I'rtwiail TT[v6iihiya Amlm I’rftgad, I. L. R., 55 All. ... 

PrmmptwH KvuU w, Act {I of 1872 ), seotion. 114.1 In cSYwce 
1 if .1 ‘“'‘■'’""'''•.V '« pftivo the direct fact of adultery; nor 

. , ! *" *.I» eKwtenoo of pilty affection m every 

'«t!‘ri h'gitiioHtfly bo inferred from evidence (rf 

otHioriniiKj. vvhiw tlm circmimtanoea arc such as would lead a 
will |tmt pmon to the conchisioa that adultery had 
boi'i, .•imm,,*; .,!. SiH-t.mi IM „f the Evidence Act authorizes 
*urh uui’renin' %\v prenumpiiou. 

So. ul.oir tho i,.iijtotuh>nt and the co-respondent had gone away 

I min fnrmrr n hny«n at Allahabad and lived together in the 

laftnr n at fawnpom for one week, no one else residing 

tfiorn tlnrini^" that tim(% and when the husband went there and 
mM tbn r<’fi|Hniilnni In wine away with him she refused and 
nnntnnnvi tn li\n in Ihn bouse alone wdfch the co-respondent for 
f^nvnriil daya inuro* iitnl no an iiH factory explanation was given of ' 
fboMo rirnmui4lanor?i. it wrm hrhl that although there was no 
dirivi nutimn'o of inlulfory, and no ovidonco of any guilty affection 
nr tittduo familiarity botwcon iho respondent and t6© co-jes- 
ibf' tnrrm!4f.fnnoni r«»uld only b^ad to one inference, that 
thiit adult rry bad lanm committed. 

t ud tld.b^i e. Hllvn (Hhhn, K L, li, m Alb 

JDivonoifr.. ddiilfrff/ and mmliy-‘^Etidmc§---‘Communka:tion of 
trntwftl dmmu htinhimd-^^DatiUm* Bvuknce^PrmUge.} The 
fact that a hiwband hnn eonmunuratod venereal disease to Mb 
wifn In in taw authrient ovidenoo of adultery. It also amounti 

In logil rrimliy. 

Tht^ro m n» protta*tion afforded by the Evidence Act to a 
flooicir ii« iiirh* When a doctor is ealM to give evidence he 
in in tlio iiimo ponition %n any other parson not exempted by 
llie Act It In bl^ duty to assist the court in every way, 
fninailitn and to ili»nlfi»o to the court all the information in his 
laiipwiori ndovtnt to the matter in issue. He oann'^t claim 
privilfgn* on Iho allogaiion that the relationship of doctor and 
palloot III rofifidantiab 

Edna May Hardlcss o. Harold Bichaxd Hardless, 

L Ia li, 5S AIL ... 

Art ffV of llMIIIK SfOTjoNS 3(5), 40, 49— “MinoE— Petition 
for divorco by girl of 19- -Whether next friend necessary 
PiVuiion Art (IV or rnmi), SKOTtoNB 4, 7, 19— of marriage--- 
thuhvftiiiml irmxUx\ity~MU)mmi hy person mth the men- 
talkii nf u clidd Chtkimn Marriage Act (KV of 1872 )., sections 
4 mid A VaUdity OhmHm marriage according to rules, rites, 
und crfrfnonirs of fthurch ^ Jurisdiction to deal with such guestion 
- Mon pMicathn of hanm, effect of^-^^'RuUs of Ohuroh^\ mmning 
of lmi\ whether hmding on cwil courts.] ^ An idiot, m 

law% moanw w»motldng more tlian mere fcoble-mindedness and 
undfwelopml intellect. Bo^ whore a man of 04 years of aj^e was 
from both feeble minded and had not developed beyond 
geneo ami mentality of a child of 8 or 9 years, it was hm that 
lie eould not be termed an idiot within the meaning of section 
19(a} of the Pivoreo Act but that ho was incapable of understand- 
ing what the relatitooBhlp of marriage meant and of giving nis 
eommk and flmrohy eontraeting a valid marnage. A marriage 
enterial into by fuielj a person was declared null and 'oid under 
iw^lfea It on tlii pouna of want of consent. 
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High Owifl lm» jurimliflimj frt Jsritr aiul »Hirf.fiiimi 

imil« ihf^ 'fmiiiiJi Ghriilmit Mirri«g<* Art, t^urh jur?wliiii<^n in 
ml by anything in f-rciion^-l «»( iln^ 

Afit Qi«’!Wtifln8 ariM tnimr awiimw 4 ami h «^f ih^ intlijin 
Ohdiilan Marringn Art whnn ihr nnifrmgn Inn hrm* vulully 
perfckm«i(U a^ui to *1rny inriwilirtion to Ihr b’* ilrrnlr loitli 

^tiOHtiOtw wonk! tnnko fkr Art a ilrinl Irffrr, 

A itiiirHngo brfwrrn a llointtn rjiibolir iiii«l » rri4rr4inil 
inlotnni«Hl by a IVirst of I ho lioiimn C^alholir i'liurrh, 
b&nti» for (hr nuHriiigr wrir riillotl only onrr ;ynl I hr fnrtrrnii^o 
traf^ prtfmnn’4 f!?r nrxt ilay. It no|»riitcMl tluil, «r»’'f*ling to llio 
rnlof^ -of thr HMinnn tkifkolir (‘hnoii* fno *b*| rnoni^ioivfi fr<itn Ibo 
Biiihop wrrr . onr f'*r Ibr nn\r4 mairiiHn* a\u\ lonlhor 

for porforining iho nmrriftgo wifliont tino |nibliriilioii banni; 
but no <lbt|>rn«fttion hinl l.mrii ol^tamoii : lirhl Hint thi> 

WM not solrnini/.o«i arronling In fho rnira* rrmiiniiifft am! 

onalomu of tho C'hnrrh of whirh tho i^rnon » f*olrnmi/ing tbo 
marriago was n Atinialor, an»l fhn imrrsago llirrrfmo %*nkl 
ntulor N‘Hioii« 4 ami fi of fho Imliiin rhri^tnin Afarriago Art* 
Fnrthor* Iho marriago ooiikl not ho bob! In ho valnliifo*! hv tlio 
Canon kw of tho Boinati Chnroh nmlor whirh. if na*i Ilw 
marriage wotiM bo “grately tinkwfni Imt Tho rkil ootirta 

oonld not inior|>rol or ailminiotor f!m fannn law, hnf i^nly tho ri\4l 
law. Tho Canon law In rfmiklon ronhl n»?f ho ilomnoil t** ho a 
*‘rnlo of fho ClntrolC’ within tho moaning of soolion h tlio Imliiin 
Chrlsfiitn Afarrlano Art. whirh tiaa nothing to ilo willi tho 
Canon taw, 

Tim hlngliah law, to Iho rifrrf lliat Iho ahwot^ro t»f »ti»o |tiih* 
llratkai of hanna run malui iho nmtriago voi4 onh* If llm hirk 
of duo imldirailon k within fho knowirdgo of Irifh tho |■l»rl^oa 
to ihf marriftgo, J» no gthiln to tlm twhan rmtu, m»twilh' 
Rtiimling the nrovkioim of arrtkm ? of I ho Ihrorrr Art; fof* In 
the Imian Cnrktlan Marriago Art ihrro la nothing ogniftilonl 
to tho wording in fmotion of (ho Affirrsugo Art in Knglant! 
whirh provklra that whore imrwn^it hnmvinglv and wnlfnllf tiifw 
TOfttry without dm futhliratlon of hanna, thr iiwrriiigr k void, 
AIM Mmrt »Tomi n, Titli» I, T», II , All. 

Drvonoii Act fIV of ISHIl)* wotiOM nf 

0/ §ifl 0 / la—Foliflitr-^'Bmoroe M {if nf IWHh snimm 
8(S^» of fnt ^irom 

’^V 01 of l^WMthif mH ffi$ni A fwiiinagtt 

among Anglo*Tndlani domiriM in Imlla look |tl«ri» in Orf«4HT» 
1^6, tho bride bolag jnat lH yaari okh On tJio r|ii«ititm w'hrtlwr 
the girl wa« oapahk of giving % ¥alkl fonponl to lw»r nwrriigo 
it waa n$U that for a Chdaimn nmrr!»|io In fttflla the ago of 
conarnt at the date of thl« marnago wonkl bo 13 for llm sirb 
that being tho then afale of tho hiw In Englinrh Thrro wa« 
nothing either in the Indian Bivorro Art or tho f^lirintlan 
Mmim ah w rigarda the ago of ronionli am! nndor iwfion 
7 of the Mian Blyow Art Ihi Indian lllih Cottrfa had to m% 


»«a «!•* m wWd> «ir Ui«w Or,nrt In Englnnrt for thn tl«m 

being aolw* 

waa ftlid by fekr wife, an Attgfo^tnliaii 
domkiM In India and of 19 jmm of ago. On ibo gno^llnn 
whettmt under Rootiott . 49 of Iho Bivow^ Art fbo mtitlonVr w»i 
a minor snd the netlllon had to ha fikd 


/- ji i. * » 1 vf-mm mint# •’3 

Code a next friend was not nmmwy for a anitor of over IS 
years of age# the petilmaer w%i not a minor witlilii ||m urntm* 
' mg of seetion 49 and a mx% Mend was not w^iiirdi, 

0oodal 0 . Goodiil# X. Xi* B.# II All 
DdGTOBS' BviBRNOK— No pri^lof© ,,, , 
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'pttTt m r^intBT TO vm-'VP^r mmix from its owh aot. See Civil 
PiwihIuit C’o^Iis iwliniw 141 , I 51 

Aft iV of 188*2), SFOTIONS 28, m, m hm i^Preseriptive 
fu^hi fo lifilif IfriFVfirr o/ tinht SuhsUmUal inUffmence^^Ease- 
wifOil nf ikf^rhiinjtnij min anti Mate rial increase of harden 
enmf^l h}^ rh^imje in the jlmninml heritage-- Easement extin^ 
guishM.l Wlioro llio pliuiJtf? osiahliahod a right 'of easement of 
ilmAmtiimn tint? mater frnin the imves of her kaohcha house with 
a fPiMril »vof «o Hull hiilf the water Ml on the defendant’s land 
wittidi aii|oiiioHh^' «it one sick, but later she changed the 
kiiflioha ittio n puroa houMo with a Hat roof diseliargmg the 
pnliro rain walti’ thnoJiih a single spout on the defendant’s land, 
i|. wiw hfhl Ihnf thfn ‘0 h«’ing a wmplota change in the character of 
the fhr' hunlrn mltorrof had been materially increased, 

fsownnuil was rtvlingthidunl. 

1/f‘M. ulsrn I hid a pUunlilT is not entitled to a mandatory in- 
pmetion hT dcnnolinhinit ilrfontlant’s wall blocking the passage 
of light to me «»f st*v«»ral mindowa of a room in the second storey' 
of tho plaifdilT’a htmso unless the plaintiff proves that the dis- 
turhaiu’o of the riphf rf tnisrmeni of reecnving light has caused sub- 
fdaidml drtittagi' wdhiii the turnning of section 513, explanation 11, 
of fho IhiHoinotd Act, Hoof ion 118 of the Act should be read 
tii||olhf*r with so4‘fif*ns 5151 ami Jifjj and any interference with the 
of llio prortcnpiii'o right, as montiotjod in section 28(c), will 
not ifivo II fiKhI of art ion either for damages or for a manda** 
lory iniiiiirtion uiiloMa the ilogroo of interferonea is such as to 
foiiio Within oiipiriiialion If of ucctkm 33. 

ikniift liiin Hiiriiri, 1, la li, 65 All, 

ffnicniiii o| Im fimmlm which are not co-exislent hat 

illffrifiltr#'- ■■■JilnpfiPii o/ #iii imn ike othef’^Estoppel-^Eecree- 

linlflir mweidwg pa ament of dmm morng is barred from pressing 
$pp0§l fifiiifiif which hml set miie the saU-^CAfil Procedure 
€ml$, MCfimn 11, crpiamiimH I V”'*”€o'mtrmtw§ res judicata arising 
mii t\i pfiie 0 $dingi>^T'mmf§f of Property Act {IV of 

IlSth ffcl'iciii by dooirms of tlcctio'n,] Mortgaged 

|iro|'*erly Wfi« iriltl ' in fnocniion of a decree for sale , apd 
%xm |iiirc?liiiioil liy flic iwortgRgoo docTos ‘holder. On an application 
by ills jiifigfiriPii|.ilelitnr th# 'sale was set aside, and two days 
bdor hr Fohl %\w property hy private sale. The deoroo-holdor filed 
•Wi ft|'i|itsal agmiiiai the nrdiir leliinf aside the sale; to that appeal 
III# vrfitloo Wifi mt a fmrty. A im days later the vendee 
dopoidf'd in the ewreution court money for discharging the decretal 
itimiini llfifore flio ftppeal emm up for hearing, the decree-holder 
whthdriwv tho nmnev from the axeention court, but he did not 
mpixium thin fmi at the hearing of the appeal, which was in due 
cunrao hoard and allowed . The decree-holder then claimed the 
|iro|>orty m\ bi«. and the vendee brought a suit against him for 
of III# vindw*g titit. 

ftrld that the dr^ctrino of election applied to the case. Where 
A htlgiiiif tiU'^ » right to rhoo«e hetween two ramadies which are 
md cu oi^iiitrnt !»ui nltornative, and adopts one of those remedies, 

lik art at once operaloi m ii bar as regards the other, and the bar 
ii itiil iiwi aliifiliite. Afhcrt the cloorttal amount was deposited 
In miirt the tlccrce holder had tw'o alternativa remedies; h® , 
either take the itumey or prosccuta his appeal. He defimtrely - 
adopted Ilio first iitid wan thereby ahsolntely estopped and barred 
Irciiii pmBwniting hia tppoih Ho acted dishonestly IP prosecuting 
bii appeal after having taken the money, and he obtained a 
dftoifthm of ill# appeal in his favour by keeping the appellate. 
mnrf ignorant ot the fact of his having withdraw^ the money. 

Qiiiiffii unni^so Uibi v, Abdul HasUbtf I. Xj. 4l|‘» did, 

Jktiiifiiinhrd. 
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II Uklsfi* ilifti Ihi fftcfe llmi iW il» tliviriiii^ of 

doction wa^ not raiaad in tha ai^iHitition i|»|>aal «lui not of^oriilo m 
mmitmiiv^ juiimU md& axplwwiioia IV t4 ^orlion II of 
tha Civil Proardure C©rli\ An implied ilarwioti %t\ ^ 
psrm^atdingw caanol ha m Imr In tha tr-'a! of » tpioMtion mlhrlii’' 
in a wnhamjnant $mU Fiirihar^ aa Iha rpioiiliim aritin^ 
in tha ap|n*al hail to ho doriilod on Iho faoift roliifing 

to ttsiO «ak» anti tlio wiilnlrawal of Iho tiwnov \rm » now faet 
arising long afiar tho it milil tiol ho wiol liwi Ihiit iwnni 
waa ona whieh might am! might to havo hoon in that 

ftppoftl. 

Held* fnrtlior* fhal bjr tho applioalion of iho iloolrlno of 
oloftion Iho tlfrroo»hohlor Wai o«top]^?ii tmm rolling on loot ion W 
of tho 'franafor of Pronorif kni, 

Manga! Bai o, IhiH Chamh B Ml. ... m 

Blbcwon HwmoH— Whothor rovialon Vm to High Cfotri from ilftciaion 
of oloctitm potit-ion h| Diitrict »%« Hiairioi Bimttlti Art* 

wdiom IH, W, *10 ... ... ^ ... ... ... lOfl 

KaTomo*;fr--Ar{phoHrrnro hy iinthor in itifrlngomriit of ropyrlght hy 

amno othrra ... ... ... ... fdli* 

FiBTomir* - Cholro of two ramndira whirh aro not ro o^i^irni !«it 
altmativo— Adoption of ono Imm Iho olhrr ... 

Fiiwnw*— Conwnling rovoraionrr Imnnd h%* tlm alinnalion mndo hy 
widow ... ... ' ... ... I6f 

hlaTnnnpjr-'Jndginont' drhtor wnlving a frof«li prorliiination of piiIo, 

hVrt Civil I’rowhno t\ido. ordrf rnira fllh Hit, ltd f»itl 

KRTorntn--' PliUntiff urging In apprifalo ninrl that anil Iwiiig iindor* 
vahiod Wft« trird hy wronn mnil hll 

Krminm t'rrmnpthm A minor momhor of ii jmtif litiidit family m 
not onfitlwl to pro-ompi % »alo hy tho mlnll iitpinhorii ,,, flit 

Fi'rronrwi'— Whothnr III ndn widow mailing an adoplion k oiilopfidi 

from dcmying that tho adoption mm fftlld ,i, *.» fi" 

Kviwwor- Qmintnm of ovtdrnro '4*omttmnal riol tmnoii- -Itniiiifr to 
eonvirt in iorh cmm on tho avidonrn of oim wnliioaii aloim g*li 

EvimiNOK'**Ht»ndiirti of proof-*>lhmi not vary with gravity of fliiirgo ... IVIf 

Ivinraoi -dPoitimotiy of prjttri^ wilnima ahcndd ho oiitiroly iliwanlwl 
wcid »ol wdi for any pnifow ... lOT' 

ivmiNOi Aot (1 Of I8ti)» iSTOOfi 3* B* Sm Miiliimiiiidan 

kw«»-Mirriagi ... .»« .** **• tW 

Evmraci Aot (I of 1871),. Sicinoisi tl— Priiil^vl iwwi|m|ior wholhnr 
©vidonco of the faoli «lat©d thoroin ... ... 1040- 

BvmiNOi Aot (I of 1B73), «HorioNi S4, -fndnotJ 

hy promim a/ o/ pm^f l§ 0$iMkk 

inMmm$ni««^Mmdmm A^i (I o/ 1873), M$Mim $§ -llefrorffil 
o/ Fnlni thfr«o/-Corwhoralwn mmM§fy 

mii$m$-^0fimimt IVooidwr# Coifi* itrfion lAI-** 
E»U%i ef duty o/ f$miiny a mnf§mim •■Idmlifim* 

Uon--^mm ot mmhmtaUm Th« roirartod roiiftniiioa 

of a eo-wwocl mn tmdonbtodly h« nitd or Inkon Into miiohlori* 
tion wider soetion 80 of Ih© Ividonoe Art m %gmm% tim othor 
accused, but It, like the evldenf© of an apppiveri ii rmt imfllrioni 
for mnviction unleii it is oorrohorated In iimleriil pirllruleri. 

The ©Tidenee of an approver, coupW with the rotraetof! mn- 
fession of a oo-accused., m not swUrienl for ©onvlrlloii of an 
' accused person if there it no other riliahk ivldenm in oorrohora- 
tion as regards the idenllty of that aOTiod imtmn. 

Where the identifyisig witnwws, in each mm, plektd oil 
many more persons who were not at all mmmUi with the frtm# 
than persons who were suspected, tuoh wokleis idenlif^il^ 
was valueless as corroborative ®v|d®nei. 
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‘i4 tlu^ .MvithiiK’Q Act does not require the same 
t't tn’uloncp on m nct'cnsary to establish a fact. It is 
aUnoj*! nnpMnnddo ft>r the nionimni person to adduce any reliable 
dirorf rveir‘iu’0 of noilt rmjmcnt or inducement while he was 
in polos cmdosly. The mnd-ion merely requires that if it 
**appeato ‘ to llu' esnsrt, i if oirmimstauces create a probability 
in ih«’ numi «'f llm courts that tlic^ confession was improperly 
obtained, il ehall be iiiiidiidsaiblo iiv^vidaufie. 

IHvo ptn'itoiw who bad been arrested in connection with a da- 
eiuty »n»i bieii kfq^i in jail for a few days, were put up before a 
Mapndfair for re«’ording their confcHsions imdar section -164 of 
thc't'nnoual i*OH'edure tkaUs As soon as the Magistrate put the 
miual qunjduum ami gave them the usual warning regarding the 
oonaeijucneefl of any confessions they might make, they refused 
to ttmlr any Htatement. They wore thou taken outside where 
they renuuufni ui tlu^ company of certnin police officers for some 
rninutea. 1’hey then returned and said that they would confess 
and tbeu' sfatementu were recorded. One of them was subse- 
quently tmuie an approver but not the other, who retracted his 
<vnfe;4kton at the trial. Regarding this confession it was hel^ 
that the luferenci* was irreiustihle from these events that a promise 
of pard«in bad been held out to thetn but the Magistrate’s warning 
opened tbmr c>cs and they refused to make any confession until 
they were re smaured by* the police officers outside that the- 
'Magwirafc’it wiirnin..? \vm purely formal and of no significance* 
llic tn ipiesiton was iuadmisBibla in .evidence by 

icetion U4 of file F.videnw Act, Boction 28 could not be appliea 
Iwuiuno rd»v}fuiiiiy ibo wand tig conveyed by the Magistral di4 
not I'enHiie the iinfirwaiou eatised by the inducement. 

If m not the function of the Magistrate, when he is to record 
stafemenb* under tieciion lfi4 of the Criminal rrocedurc Code, 
to reducf^ to wrOing what the persons placed before him say only 
if ttmy tiiftho afateineuis which the fiolicc expect them to make 
and oihrrwuto to make m note of anything which they say. It 
wan the lint I of the Magktrate to have kept a record of what the 
ioon^ed woro flaked and whfti they stated on the first occasion 
mhm they wore fdiiml before him and when they refused to make 
any roiiftwsion, ^ 

F.mpwnr p* Haydr, t. Ta B., All. ... *•. 

IviOMMOE Ac*t I! OF 1872'! . Hwmm 27, See. Criminal Procedure 
Cbdo, «eetioii ltl‘J 

RvioWitfi A«’t fl OF 1872b srdmoH BO-- -Eotracted confession of co- 
aertiiful ‘Value thereof »,« 

Kvroiwait Aw {I o? Ifl73). anonON IS—BxpMt evidence as to ^entity 

of typowrifer uscii for .mvoral documents—Whether admissible 
’^expert avidetma** .»* •»» ’*• ^ *** 

KvmeNtw A«ir tl or HHcmon 100— Unrduu of proof— Intention— 

InnrH'ent nudivo of person found in a riotous crowd 
Kvu.i v{-t* Ai-r il HP IS7a), BKCTION lli-Approver’s evidence— 

C *• ■mdmmt ion imeewary 

Kvt|ti!<<iK Aw (1 «p lB7a). RIOTION n't— 1’ront of adultery— 

Pir^uinpimn ... ^ ”** 

hk i-s.rn c.iamn iv FXKrtmim-dnhoreut jurisdiction to set aside, See 
thvsl 1‘rofeduw emits ioctioiw 141, 151 ^ *“ 

See Civil Procedure 
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ExtmtftlOH I’otiiiT’n powke fo mowfv OToums 
i'litle, oriw X3CIIB rnte B •** 

HHAWfi'.- HlipiiU*ti<m Ibat Iho subnoquont loan must be paid 

brfort^. redemption of initlul mortgage, See Bodamption ... 
tlt\Fu.u. rrMtu-M Act (X of 1B97), BiimoNB 6, 30— Applicability to 
Aide or (Irtiinunees which expire automatically after a 
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Ch?, NWUt AtT |\ »|:rTtin- la- ,l^Et'lw'iiiiiiif| |« 

A<’E ftftirlf* ■"» *.» 168 

Util4» fCaviEi v*^ir«r, II. Arrr^in^ IiIImIK vir a 
Tinii' Errm'rs6r4 Un liitWiiig .S #■ i ml 

mht nilfi# m, till* W) -<•. . . Mil 

.(Iiriw4'mirtwlim^ «'t alift i4 fi^^iw'slv In 

nr lifn snlnrn^l, AVp llin»ltt «... ..i ... 61 

ikn’KiiHUKMT m Ineia AtT, IPIA* UM- MVwfn« nf 

nf lli^li Cnnrr ■ Wliflliff l.w«l Inniikliirn Iwi pmpt fn ftllVd 
tisn jiirrHlifiinti nml nf lli|:li r«!nri ... ... *, 

CiovrJiKiitiKT nr \nmh Art, 4 lilUK If^A. 6!H, 81, 

Pcnwrt nl livil Irukklnrr l«» ifwi ft» |iirii4liii%in ^ihI |Hiwpr» d 
thp High Vmuti ... •-« 

4lEf>VK‘!ioitirti llighi In nrw l.rmis, Sipf' Agrs 1Vwi«4'V Art, 

inctlMi# JlflU, ll’J, IlH ... ... '... 1*1 


Hldll I ntrt IlnrH. Piiu^rii KV. iiriv^ |n, lA iMUPliurnt nf 

g<hnri4r>^, AVr Mariipirr aiiil rhpnt »** »*, 

ITtmti hAW aiillinrili f»i mHi i^*fitff«irfi*i*i lihmihtn 

rblilaikriin— fCifltif»pl. 1 A llnnhi ht hi^ will hIwmI 

hi« Iwci whlnw« in in!n|4, hiil Ipthmh hrr l«i »'lnrl #nf d IW 
rrlftlwiw nf hnr Immh ikhtimlmn n i*! lh»l nf lirr 
iiO’Widnw, nr nf hw iiwllwr ; if hi^ hinllinr fslsniihl ||ivr In# pm in 
hr t^hnuhl hr ii4s»j4wi :*■ 

llrhl ihnt Ihr w?ll |■«rrrlli*l■r4 *lir lunn i4n|4ifigf fhn 

iiiE rf li ttmtf*hlrr *4 litiiilirr, Ttir w<mi mn* li»r*4 

ift II iirtirrttl Hriitr" r-rfrffilin t** hhwl frkli»*tn» ; llir |’*riliri|4p 
Ihtil II fllinUi frmiilr nil fiiftf ri»|*r itiln Wr hi|ii»Ani|‘ii 

faiinlv rnnlil nnl hr rti’Vnhrfl, n* %% mmy rii« linlr rtiillipfily fti 
mlntit ihr I4»ti mI thr iitnlhr.f r»r ttH)f «|||iii|ir t'rl»ln»ll i»f 

liii, 

ffpjfl, fiirilitr, Ihil it imil I^pii rightijr wnmiwi tin ifffsil 
ihikl tlifi wliiiiw wii*i tint r«fn|i|*r*l Itmn ♦Iriifiiiii lh«l tlir wlti|4iriii 
Wii iiivttlul iiiiilrr tlw irriiif nf ilir will 

KiilinviiU Ihni r. Hirifiiiii Pittkinli, I,. I*. II » W Alh 

Mtmi^ lAW ilirifiifi«lt irjiliiir -4Wi»rfil rf iii’ft 

FtwurnffinE lipl fipPMult-- Nniutp iirt«l fi| pt0»^mi4im 

0 f tk§ Mmmti mMrm 0 $ w mi lm§i 
of fifit hmboni^M 

oouni hf fk$ olhmimn,) l« rii# nf iti «if lirr 

|>rf)|wriy mmk h| % liititht wirfiiw Itir witwriil t4 llin firil 
rivci«ittmw,_iiwrli rniWfEt rit^w i |iwiiiiit|i|iiiii, wlilrli u 
that ih© uliwiibE wm jiiniiHwi hy Iruni iirrwfilf, |i i* In \m 
ttoMi howpvEr* lint til© *mly ©rWiitiifilinii iii pitrfi riw i# lliil 
the iilkni,tkm iliilf wm h) Ipgy wwl mtm 

thst p»iiia|ifci«R li fihttllM tlwri li ii« wnitifii|i|iiifi linl #11 nr 
mj ot Hi i^t»i if WiiMtmlhill fw llir »l 4 riiitipt» wrfp ft# 
ittiiilbMi ii, whifi i »#lf w## rfpM hr * lltwlii 

wl4ow» la mmh Hi mat Wiiniaaw jnifirti, for lf« ijiM, liiti d 
whl«h mm paid l» ©isti ttiil ih# hmhnr*^ iErhnl m 

fararttl if ©irtala dihti wltiah hiii lipaa iiimriwl hv tlw 
ftaa It ww ihowa Ihat tl» %§# wil h| my 

logil it WM Aild Hit til# firiiiitittiliiiii ihit ihp tilt 

mm ittitiflrd hy lipl immdtf ww %mik lti« r©wll 

Hat tlnra mm no piinmiitiaa la fwnar isf ifit nf thu 

.aonsldwation hemg hj tti»| * ami ii fm itm 

'^eadi© to arovi Hat Ha fmhm iHlii at ilm wi4»w wrw 
STOpHid hj kgal nmmrnfi mt\ l» hiviag MM tn pf,m iU 
, Aha paiafeiffs mmulomm w«r© iatllW la iii iinrniiHliriiil tlao- 
Jaratica that im salt wai aat liladtaf aa Ihitii* 


m) 


m 
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Till' nt'M n^winhmvY, htm'tn'rr, who had joined in the execu- 
tioit of Iho ioilo ihxil ihkI mnnvml ft portion of the consideration, 
wtt« 0:ih'pp«nl from inwiiiling t 4 m validity of the sal© and the sale 
wa« lomlinii on hiiiw 

Wlono a Hindu widow married a Beeond husband and 
datt|?hler« were horn of the juvond marriage, it was held that the 
marriage of imeh daiightmii could not constitute legal necessity 
ju«tiC}i!ig tin iilieiiiition nf the first husband’s proprty, 

Imlariit Biiigh t*. Jaddip I, tn E., §5 AIL 

lltMiti I AW 4 \illiiu\f ilfhtn 0/ mm‘^!nd$pefident of 

wh$thcf ilm /itllinr it mmimjef o/ the fomt fumily-^Indepmdent 
of tohfihff Iho loiiife /iimsb rnmiaim other mmibm aiso---Nature 
of ilchL— IV»icficr iiml plmitng Plaint alleging legal neemity for 
ieU Imi not mmitmtimg piom obligation of Bom-^^-Lmitatiorir-- 
Siipuhlkm llutl in defmdi of payment of inlerost the principal ako 
hrevmt- duo. j ’rhe lui-lulity of a Ilindu son to discharge Ms 
father’ll ilehto not tainted with immorality is irrespective of the fact 
whether the father in or m not the manager of the joint family, or 
id the fart whether tlu' joint family docs or does not also comprise 
pcraoiw rtf her limn the father and tho^ sons, like brothers and 
nephews. All that i» ^necessary to bring into play the pious- 
obligation td ihc mnm i« that the debt inuHt have been incurred 
by their father and mial not have boon raisod for un iinmcrul 
|iurpci«n, 

In ciitniidcrlng llio i|Uc»tion of the pious obligation of the sons 
raro immt I# fallen not to rmifumi two distinct aspects of tli©’ 
mtttfor» fU I ho fiillmr’o |«wcr to alienate the sons* shares during, 
hii hfeiimo f^.r dobfa inrurrod by him whioh were not raisacl for 
family mwnfufy luii at ilw snmo time were not tainted with 

immoriilify, mid f'ii the creditor’s romedy for the recovery of such- 
ihditi by' p»Ic of ilm Muw* idiarca. The father can exercise 
tho right to ahonato thf* family property to diacharga such debts 
mdv if th*’^ fttmilv of the father and tlie sons and of no 

oth^ mfti® mc»lifiri» for the wimple wmun that ihc«e otlicr memberB 
lire tinder m piotw ohligallon to pay the debts of the father', 
hill tlw crwiiliir*n rlgltt to recover inch debts by sale of the sons’ 

iit tim fiimtly property is imtrammeM by^ any such' 

limitilwii* for tlw ohvlmii reason that hii right is not 
oiiciti'iivn with or httw*d on the fatlwr’i right to alienate the. 
family proporty but on the pious obligation of the sons, which 
i« r#mtrolh*“4i Midv by the condilioua tlmt the debt should not 
he fiiiiifcd with imnwriility and that it can be realised only 

from the jmui mu’OHtml property in the. hands of the sons. 

In a futil by tlic creditor against the father and the s;ns for 
wowry cif a money dalit taken by the father the Mlega* 

lion In the plaint was that the debt had been .^unkacted for the 
benefit of the familv, hut this was not established: that 

iUfh allttgaliott in the plaint did not exclude the possibility of 
ttm mm being made liable for the debt on the 
Pimm obllgatitm. nnlosa it was proved by them Eiat the debt 
had boon imnmul for an immt^ral purpose; and the sons could 
imi bi^ ih^cmctl to have bcmi prf'judiccd by the absence 01^ an 
mpmn allcgafimi in the plaint iUt thoy were under a pious 
obligation to pay the debt of their father. 

A nti|..>lHti..n in ft Imml nnfitlinK tim waiter, on the ocour- 
rone* .if <l.•fft!t!l in paymont of mx-montlily ^ i?® 

, fttiii.iint ftliliOHRh thn tieriod flxocl for ^ L® 

j.rinHfHtl lift.l ««»t nxpimt. )« a fttipuliition f”/ g® 

cn-dilnr wftnTS mirh option, t).c bond floes 
• witil till, (viipiry of tlio periofl fixed for repayment;,^ and lutoitaton 

begins to run Ironi ««oh expiry. 

Iiftltft Pmstafl e. aaja'lbar Shnkul, I. If- »•. All. 
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ummuMi 


Mtmxi F^Hlirr stiwhnii 

hr tutiimfiii o/ mantel *Sim'M lNil»tlfl^ (Irpffiirril **ti fi’lifllirr 
ih$ hilm Imi temmd ^immdfmUmt hw MimffHj snimfii, I Vmht 
iU \mMm% lnw ihr^ \m\nm » mnx tm ihP «f a 

ihU mnttml bv llw hy %ny *4 hv tli« 

«>f i mxn miwv w fttiy- 

\ml \mm rwfitwi hy Ihi^ fiifbrr, 

Amw<li«g h thr' ibi^ AliInkphiilA ihp liiibihiy «f 

tlii^ Kuretv \\nmv\l hr Ihc^ i^^ynwni id Ibi' ihU mrmml hy 

hrnnnm nmdw wlwn^ IW piin^lv i« ht hx 

w f(^r i\w Iwlnhlv id ih^ mm iti l\w r»t»^ id mmly 

hr tmxmmi. Ihi tf i\w mMy hr n^ppmmu^*^ hr mnhhrnm 
hml hmnd hkmg mmw m |ilr4||*\ lii« 

mm iilsn mmi tlir* imn ilm |tri>|vrlv h\m\ 

m m mi.l ii.|<|iiirtnifly 

’ ibi'W in m linbiliiy m\ him iit m\y rm.p. 

Hwurka Pm t\ KxMmn Pm, I. !i. All ... I 

aiNntJ Mw-fli/J- ro«*fr«rf.<.N pf «/ <»im.»r.iW.< pr«|.flrf» 

h /i»r m 

Hh By ft n^giitwwl iltvil ft tUmht ilftiwl that, m m 

dmiml h pretMn ht thii i«p|Wl ami mmnlmumm d liw 

Iw Im4 my a ft Rifl d a|wiW itiiiimviihk pm^m m hm 
for tlml porpoais* md Im thr^mhf ilorlarwl ihal dm ahotjhl r^itmln 
iibiolwio nmnpt miMfoifiH <4 llm fn^wHt ftml |m| iha 

Clovommoot r«ivt»m»o ; HM lhai tim ilwl rrmfprr«^*i iipii llm 
donm m ahaoluli^ in llm wilh inm^i h tmk^ 

ftliooaliotw giving tifh’a Vftllil ftflar twr dpfttli. 

JMm of tim High Vmw% nfUrtiwl 

Biilmath Vtmm\ Bingli r. Chaii^hki Biawsl Iiiwarl, 

L U li* m 411 ... 

fliNtni t 4 W Jmni Itmihl IklMu fm kikfd$ Mix - Mni 

fftwilf/ ojf hfdhfrt tifi4 fhrif infm'- I ipiii ppiiiiit'' 

tit>» «/ » 0 H does not 8ft»« Mlf*» f<imilij ,^f j,ithfr and »*m* 

ontu--amrmnm AH {VI! «./ 1W< f.mlnhatMM m 

(t«M of dmth of memim Krlrnl of halahlv t<l Hindu «• 

Xfifh fhmpuMrx 4«‘l 1 1*11 t*| lllHl nil 

Subimk^^ o/ mptmmnifum mmihm, ami wfwifi prenim imii 
ham amimchd tit pimhm^ aimm - ihmimmrx Ad (VH fjl BtUI|, 
wutmn k mti a mrmmr J Im 

doetriiii of plotw ohligftlbti of ft liiifthi mn to hi« fatfmr » 

ieiMi wmiW h« fttftikMo m\f wlit!ti Itwm la a fmiiitv 
of Mhor %nd mm\ whorii tim fiitmlv rotmiwfa twi oniv ttio 
fftilw fttti! iho ioni, Iml dmt of limtimri ftfi*l orfiti^wji ul 
the ffttheri the fwillioti Iwwiima eiilirolf liiforoiil. In tiio 
latter v%mt, i’f the pmm who Iim liirnrml tlio ili4il tio llio 

manager of the fftinify, ho can liiiiil llio only if lio !»« 

Incurred the <tohl for the hctiellt of llt« family** tf Im ho not I ho 

mftna|eri he cftwiot himl the fftmllj in ftfiy circttfiiit-ftnc^i. If there 
li no heneftfe to thu family, the delife rati Im roalir-od hf itlirliiiimil* 
In wmifelon, of Ih# ftlmrt of llw dolitor In Itii lifuliifio itwl aiilo 
thtreefi kil Iht ihari of the letilor*« aoii Wfiiiltl f«4 ho hahlo to 
■he sold* If thiffs ho no ftltachminl in Ihn of ifio ilolihfr. 

hli Intercftl wottW mi* by wrfiw»tii|» ht llio romainiiig mmiihrri 
of the family and iho cmillor wimhi \m witliotil any romody whah 
"€oeyer. 

rropoiltlon Ho. H a$ imwcIftW hj llm Frivy thmtiril i« 
Bfij Namin's mm, 1. Ij* E,, 46 All, m, b omifttinl iii llm rn»o 
of a family conilitm| of a father and hla $Qm only* ami if ihf^ni 
ho more memhiri, Hie hrothaw and nepliewi, of Hit? fwiillv then 

the ca«e falls nnder propoilllon Ho. 1. 

Bo, whore a *\o\n% family ccmalaW of thro# hrolltcw wid their 
imons, and one of t^te brothers snhtcrihHl to tlio ifieiwirttiiiliiiii of 
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of u roiopiiny for orriaiii mimlm nf shares bufc did 
twl hi \hv*n. niHl thf‘ ulfitial ]i(|nidutor of the company in 
Ihpiiflrthon appluil in have the dcnvascd subscriber’s sW and 
Dephewfi luaile eenlninitenes iu Iris place, it was hM (1) that as it 
hud Wen hnnul Ihnl the put chase of the shares was not for the 
heiirfit of the hi!utl>% neither the nephews nor the son -ftor the 
joittt funttiv ptepruiy in their hands cmihi W made liable for the 
dfdif 1 iind VM thal the poo could he made liable only to the extent 
of m\y pcpiirnte or wdf actiuired pm}»rfcy of his father in his hands, 
and lo tlnif, exfcnt he %vm a contnhufory trader section 160 of the 
('‘oinimniei Art 

He»d4r«i tin of the t'ortipaiues Act moans that the subscribers 
of the ineraoriiiiilura of iiswriaticut of a company are to be treaW 
a« hftviiif! hecoine inimdicw of the company, by the very fact of 
Iho iuhficriplion, awl not merely imtmm who had contracted to take 
fthiircfi, agaitwf %clmm a «ttit for specific performance had to be 
hroiiglii to nwlic them fake up the shares, 

A inemher of a coinpany who has died is not a “past member” 
within the mciifting of section 156 of the Companies Act. Section 
156 deals with the ciwc of ii member who has legally parted with 
hi« pimrcit, luiii twi win who«o shares have devolved by inheritance 
on hiti tkath. 

Ullciiil lii<niidatof, Ih 1h Oil Milk Company, Limited v. 
daiiina Priwatl/'L 1A It, 55 AIL 

llmmi SAW Jmpit fmmln immH^^>^^AIkmUm-^MQrtgag§ for payment 
ni ^ pf§ mnpinm tktfm -^kmiukiHmi oi nm pmpeHy^^LBgal nsm- 
to III# hmfit af a d$f$n$it>e 

mium mdy k wcnril.j Two brothers, who were the adult mem- 
tmm of a jnlnl. Iliwln family, mortgaged the family property in 
order to rai«e iwumy for payment on a decree obtained by them 
for pfO'«imptra| other property* A suit to enforce the 
inorigago was hrMiiglit against one brother and the minor sons of 
lira iitirar brollrar who had di«L The question was whether the 
inortgago mm jititificd by Hindu law and binding on the family 
proprty. Tira firulingi were that the acquisition of the new pro- 
pwly, by iKirrowod monoy, was not justified by legal necessity 
and wm not for the hmrafll of the family and the family estate. 
Ilild, by Ihf Ikill Birach, that the mortgage was not binding on 
ih© jolni family proporiy. 

Mo- qnoitlon of anteeodont debt arose in the case, as money 
which In imyable m a dotw for pre-emption is not' a debt at all. 

On the fitrailion m to whether and how far a mortgage ^ of 
joint family property by the manager, for the purpose of acquisi- 
lion of liow pro^rty, i« juitifiahk on the ground that such acqui- 
aillon ii for the btraefit of the citato, Fold™- 

Fcr 0. ,T,— Where the acquisition of the new pro- 

perly wtti not ppiWktiva* but in the best interests of the family 
and for Ita boneflt m well a« for the benefit of the family estate, 
wtitoh iin i^rdlniry prudent manager would make, it would be open 
to % cmirl to hold that the tniniaotion is bindings on the other 
itsiuiilrarw of the family, oven though it k the raising of a loan 
ftfi a tiicirIgiiMo of family property for the sake of ^satisfying a 
fifo^oiiiplioii nofreo. The quoiilem In all cases a mixed question 
of law anil faet, and the airawer to It must depend on the ^special 
cifrumtiianco^ of oa«di camu The authority of Jagat case, 

t. T.. It., m AIL, iWLL him not Iraen shaken hv the Pn^ Couneil 
dockion ill Ikfwr## Banh case, L L* Ii, o4 AIL* o6a* . 

IVf WfUKWm, J.-Tha law relating to tte «£ J*® 

manager of a joint Hindu family to make alienatio^ of to le^iiy 
•wiwty, a« law down Isy the Wvy Ootmoll in 
taud'i vnm, fl Moo. 1. A., 898, is the same law as is laid down 
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in vomnn 'i? to W of rtm|itor I, miioo 1* of tlio Milftkislitirii. 
Tho rigbi intorf^rotiition vt iho plinipo of ihp oplftto*\ iiw*! 

hy tlio Trivy r^ottooii to iiw imlginonl m llml t'im\ iioo4 l»o limt 
tlio hintofii i« to \m of iho mioo iinloro ii^ tlio illiiwiffttiopfi Ihotoof 

givon in ihufc jwJgmonl. i.o, Iho honofit h to l?o of » ptofrrfno or 

(Ic'foiwivo olmmitor* hy way of romoving ft f^roHOiio o-r ftvrtfinu tk 
dftng«^r tlirtmtoning tlio ofttfttot fttftl fhw inioint#fftfion \tonl4 
In ftofordiHieo %vlth tlio ftmi itl«o in roiiftooftiiro with Iho 

IftW m ftfiilwt to ftoi| I, If. H-» Iff Thoro 

k nothing to iinlirnto ihnt Trivy < onnril rrintrro|diii|i!|| 
my mm in whwh honofll wAti to ho oonhnfod hy ii<ltong nmn firo 
mky to tiio tomilv, hy nhoiiftling or hy inorigngiiig Iho otittfitig 
pronVriv. I'ho diViPimi of tlio Trivy ftonmil in Ihnk nwin 

1* fj. HI Al!.» hhl, hftft ontirolf do^lmyod ttio wifliorlly of 
Jugr^f, Nfirmn^^ oftftOi I. 1i, H., ffO Alh* 

P$f K!n«K ♦t»»*-Thoro orin ho rirrnftwfftiifOfi in whioh fho iiof|ni 
ftition of now proporfVi h\* pr«'-oni|dion or olhorn'ino* run ho hohi to 
he pwtiflotl hy h*gftf notto^^ify. Ako, in rortniii rirmnoilttiirfft it 
may Ito hohrtlmt mioh irqiiWllion a honrfififti »n4 priitlinil 
aci* »nvh m wmM jtwtify a morlga^o of |oiiil family pro|Vfly hy 
the nmnagor. Bni Iho faH« shotting lisfti tho ti'iin^sirtion wiis 
iKmotlolftI iinil prmtoni mm% ho provo^l*. Iho ariinwifi'm of now 
property, with money mir-oil wfwn a inorfgftgo, noo,| not noroiinirily 
ha of hoaolll to tho oatato. In view of the fiiiiltoH# in Iho proftonl 
oaio. iho tinaatlmt <114 not ntim m to whollirr the o^pro«»ion *‘for 
Iho hanohi of tlm o^tnfo'* nwl in llumtmmn Ikrwiiofi mso, <1 
Moo. I. A., 4114* fthnnhl ho given ft vorv ro^lfirtotl fnrftniii|| »o ft« 
to apply only to tnuin^riioini of a naioi'o Titw mi* 

ihority 'of Jupit mm, I, !#, It., Ad All , WHh Im* isol 

hoon fthftkon i»y I ho hnvy ronisml ilooinion In Ihink rwa, 

!, lo It,* fi-l 'Alt., Sill, ' 

Amroj Bingli Bhiinhlm l» to li*, IS AIL 

hkw-^mnt {imilii pmpfm-^^^lmitlmn hti wHiWfirr* iitif lifirifi 
thi /otoff— L#0ol tiiOitifily mini ho prorril Ihvlfinp o| itfiffritilrfit 
d^M mi appliroWe.l The f|no«tHm wholhor a 4ohi ta ftt^tootnlonit 
or imi arwoft only whan tim fathor iinilio« ii traiwtoi, It. i» tho 
prtoilogo of tim Valhor hhm to hnrdon tho familf ^cwtato hy % 
mortgago tor diw’hafgiiig an anlwdonl ilohl, wliirli tiiifal ha a 
dabi of hift own, A maniigor of the fftitniy, who m not llw fathar, 
oamwt himi thi aiiato morolj hy 4i»hargiiif » pwi'oniiliiig iif 
thi family* 

B iW kattog ^\vm lont, HP, MB ami Mr M ihm 4i«fl loaf 
tog a son C, and tht |otot family %hm of IIP, 115 aint f , 

A mortgage of tho jomt family proporly ww oiwtiloil hy MP ftwl 
MB* that to tha ahwmoo of proof of legal tiac^oisify tim iimrl 

gago wftft not binding on € or tha tomily oilifo, af«i Ihiniih ilia 
mortgaga waa ma4a to pay off nn airliar niortgige witirh Iwil haan 
wicntad hy B am! K, 

Ctiimnji Im] a. Bankay T<ftL L Ti, B,, Si AIL 

HiK»tr Mw—Lopl tt§oo»iity««-Mttrrtog» of daiiftitor horn of a 

matriago of a HWn wtiow k nol logtl nowiilty |n»tlfytog 
aliwatloft of firil tohand’s proporty 

Hihot aftor marriap, mumm to n 

'‘Mnswoman” of hm fathtrk family 

HxKBtT hAW— Bawarfiago of of flfihi# in h»f if#! 

hu$handk mtaU’-^RmmfHw dlm$i hf Iter foie#-- Ptfifom of 
prfdUn not o Ugd indent nf « mmtm of foil 

^ mwi pmmd^MMu Wiimi* R$mmmm (Mf «/ ISto, 
$$oimn S^to S of iho Ilimitt Wiilown* Ito^ 

marriage Ad, XT ^ 18S6, doii mi apply to thi tmn of ttioio 
widows who are i&lltM tmder thi ©iiiltm ol timir fmU to riiwirry 
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mvl aro wt hmisMl !„ (ako mlvaniftRo of the provisions of the 
A»’t. Ari*i;r<litH:Iv IIi'To ts no ftirfciituro, under the Act, of the 
widow riiiiilrt m (lie of her first Imsbaad on remarriage 

Alwn thm w till wmht the Himlu law itself on 

m mirli » tnute, Vlum w m mpr^n test which lays down 
tliai a foffinliire nf ilw widow estate will follow upon her re- 
It tn well «ellled| according to the authoritattee 
pwiwuiicciiieiii nnidc l»y ifio Privy Council upon an interpretation 
tnf tiwh^xhi rrlilifig !<» the roiiditlons attaching to inheritance by 
flic liindit wiihiw, flnii nhp w tail divested of her estate by liyini 
III uiwlianfif>\ Wluni open undmstily ilmn mi entail forfeiture, it 
wotilil iirimii fimff folitnv thiit a mnarriago would not; for if 
amirdnig InydriH Ifindn law iiml orthodox Hindu religion a re- 
iiiarrmgc hp invalid* it ia then tantamount to unchastity. Further, 
the litncf and iwlhi^rhn Hindu law cannot logically be‘ invoked, in 
ewder to fnrnwh n rule of forfeitura on remarriage, applicable in 
Iho cam* of tlwrtc vmUm which, in derogation of that strict and 
orllmdot law, have rcrogniKcd and permitted the remarriage of 
widowp* ^ 

A pmtmn of rcinarriigc doea mt carry with it, as a legal 
incnirisf Cif’fci'if. fi fiirfli?*r ciwtoni of forteitnre upon remarriage. 
*rho proof of li incio ciwtoin of remarriage would not bo sufficient 
to Jnvolvr* fuifoitiiro, and it would be necessary for the party 
claiming ilwf iho widmv'i estate has bean forfaited on account 
of reitiiifriitgo Ifi prove that Ihoro in a custom of such forfeiture 
» in iueti a ronlingMicy* 

llliola linmr n* Kausilla, L L. B., 55 AIL 
liismif I 1 . 1 W or f%iiiayrA%T« iAmmmfwv) Am (II of 1929), sfotion 
tl ilnm fml ^nivlufk n half-mi$r,] The word “sister” 

II ftrrtiofi II iif^fhe Hindu Iaw of Inheritance (Amendmmt) Act, 
19'ill. ilo« lint include a half ^isfer, eiihor consanguine or uterine. 

Item Adhar Budcisra, T.L.B., 55 All ... ... ' 

llwfiiT Wtwiwi* hot (XV OF 1856), seotid;^ Q, 8$e Hindu 

»,** *k« ,«« ... 

I»RfflrirtciATicjif**«-»Madf of condticiini identification ... ... d 

Ilrt.iccmii AWAril«li;«*r—lllght of private defence of property ... i 

InnwiAl# WaWUW-* Olistrmdian iliereto is no ofenco, See Indian Penal 
(AmIii, iwiioii IBli ... ... ... ... ... 1 

*Hi,ymAMTf“ AHft “liilirciiinAMTf”, See Criminal Procedure Code, 
»m4mm 145(1), Bm ... ... ... I 

Itepkfing dead or fallen trees of grove whether an 
“imprnvcmcnt”, Agra Tenancy Act, section 8 ( 11 ), 112 , 197 ..c 
mmm»'^IkdueUon,<>--^E(x:pmditure^ExpendituTe not 
in pmr nf mmmmmt^»4Mom04(m Ant (XI . of . 1922), section 
I2| (2)4 An expenditure incurred by an assesses to 

inrunu' lav iu not a pcrmissihla deduction under section 12 , sub- 
root.i«ii (»i), of the Indian Income-tax Act, 1922, unless it has 
brim in the year in respect of which arise the income, 

pCMlltu ami galim forimng the basis of the assessment. 

i^uumieuirmcr of fneomo-tax a, Basant Bai Takhat 
Hingh, I, H. K., 55 AH, ... . ... .... 4 ,,:;,,. .... , 4i 

Ific3iiM'i»TAX Act tXI Of 1913), sbotioh 12(3), Sm Income-tax "Al 

Ira'MMi’TWi Act (Xl of 1922), BFOTioNs 22(4), 98(4), 80(1) PBOVtso, 
ni- Ahifkn to pmAunn aneomt hooJes-^Whether such notice oan be 
vtnund ujinr the nsseAs'cn has nmde a return — Appeal from assess- 
mnnt mndn under section 28(4)-— Commissioner 
eraMining the teeord to satisfy himself that section 28(4) wa^e 
appHmhk'^^Wheihef amounts to mUrtmring and deddmg pie 
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apiMl*] li i« t,t> m tiie«niir-frtx nilifrr in w^in' n noiifii 

iinclot iw4im iafi) mt llio IncHiinr tii% Art »! iint liii^i^ iilif^r lip 

1mi!I ii|Mm tlw lo fitrit nli ji rrliirii^ tm*l r\pn ^if»r^r 

m mixxm hm hmi, fnrniwliwl ht tlii^ fiiilutift nf 

mmmm tci e«ini|ily mi’h n f|phr« ri^iKirr« him huhk In 
k\ tSArsrti'd tititlw «^iion SBC4I of iho Arl. 

Ill m lllnl nil nmmmwnl imiilf imlrr nrttinn 

311(4) Urn kmii$M%% Commi^^wiwr m |ii^lifif^<l in fnr fminiitiing 
tho rwoM ti to falwft hinwolf wholhor flio OfHorr 

wiiH right ill |W4»<w.*liiiV mnko nn a^wrt^itif’nt iiti»lrr fnTlinii 
33(41* mill* on hotng m Pftlii«fm4l* in rofrofing Urn ii|4|val nii ilir 
groiiml lhal no ifipral Iny* iirimnhng in iho |4riw^««» lo HiTfmii 
30(1) of tim Art» t^iifh pn^fr^hiro on fim llm 

Cominiwinnor ilofs not virUinlly ninonnl to an ooh'-r *li!«iin3«ing 
nn afipcftl ntnlor arm urn rvl* ninl fhrtrforr I hr iwaraarr hut no 
right to afipmaoh ttio C\iitiimiiatonor to atifn i rii«r« 

In tho iimth’r of rilliiiniil Blwlniiiifti, I. I,#, li,, k5 All ,, 

Inmah IVi^aIi Chnm, aitmoHO 33* 3l--'*|>i0|iK4nfif4||v’*‘ Ktilnil'tiinm 
of rogbter with infrnt to eonroai |iif%*iiHi» riiihorrlmiiftti 

Ikwan PiiNAfi Com, ar,rftom 34, flfll... I'Xmlh hi; mtr 

Aionml fiifiont hariiifi a rnmnimi mtfntimi r*»f«ffimi 
In ulUtm 0 fnirtg coni mifi^lum tt| fiM Oup fmmhpf, 

amiffl w'lfli a giin, nf lh$. nllnrhin^f fmflti *kiilh htt 

nl otlirr Mrmhr'fi,! ^'Iip tirw thit p#¥tto« 
Bl <if tim tmlian iVnnI (kulr n|»|4ir4l only whrrr n rriniuittl iirl 
Wfoi tioim hy amruil i^rrmnni of nhoin Iho rlwrgr*! Iliorr 

umlor wfia onr, anil not wh*''rr tho aoi Oono hv a |wraon 
otlmr than thn liOtrr* ia not a ti^rrort tmw, Ho«^tipn 34 i» ftfilli- 
rahln oqimtlv to thoao raaw in whirl tho rriniiwil art Ooiio in 
fnrfchwann® of a wmnmn Iniontioii of iovrfiil |vri«^iiP k Urn »r! of 
a single indlvWiiftl* Of oonrse* hofnini aiH^ion *14 t^an ho 
thii nTOiwntloii imial firow that Ihn nriiniiisl afi was iloiin hy i»tw 
of the wvnaml pnowi In fnrthomnro of llm rttfiiinon iiifoiEilioii 
of all The oxiitnnoo of % mmtmm Inlriitlon i» tho ««m lost 
the joint rii|»nilhility ninW sofllon II of tlw Imllin roimi 
Code* 

Where % |«rtj of mm «ot rfwl lowinla a 3ohl* with tlio wttfo 
mon intontlon of aifeaeklng anothir fmrif of nimi i«4 wovrnlliiM 
them from irrigating the iohl from n well smi otw of tlw 
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party had a gwn mi tho othtw lim! klhk, mul all of J-hoin 

sW the other p»rty with the roiolt that tmn iliotl of 

gnnfthot wmmda and othori rowlvod dlforonl ifijtirios* it ww 
held that iaotion SI of the Indian Pontil Cwlo ifqdiod and all 
th© participants in the attack conM he convictoi! iifidor acrlion 
803 of mnrdcr. 

Empror t, Irshad thlah Khan* I, tu B ♦ All 


mi 


IroiAtf Pwari Conn, iiCfffOH fl»-Llfnll of |nifi|»hmcitt for nfmirc 
made op of lofoml offtneti *,* *** ASI 

Itoiak Pwaii Com, iienoHS §?, W aito IISS-«llifihf nf pricotc 
d$f0nm of pfoportf ugdmt UUgol oUmhnmf --ktitifhmmti nf 
profBfl^ unmr m imdM wmmi^Bo 0 s not imoinit tn flicft 
Of fOkoef|/---“Oood faltl’l] Although an attachment of property 
made by an amin and Mi party imdor a time-expired wiirranf 
o! attachment is Illegal woh attwhiiienl dooi not aiiiotint to an 
offence of theft or rohbei^i there being no dlilionoat Infenlicm td 
causing wrongfnl pin- or wrongful loss to any prion ; and no 
gnestion of mischief - m criminal treapaii arlaoi in iocli » cafio* 
Therefore, npon snesh attachment thew li no right of private 
. defence of property mder th© terms of loetion 17 of the Indian 
Benal Code. 
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n, hrntnvr, n vifjd ^ of private dofanca" of property had 
AniiHMi in mnii a vm(\ it wtnilii not have been taken away by 
MH-non te* nf Uumrn IViiiii (^uks as the amin, in acting 
mdvr wfirmnt, emihl not be deemed to have acted 

ill puhi fiilth » till dofiimd in the Indian Tonal Code, 

W hero nil ainin with a party of ctmatableej mnkhia and 
piilWfir* tiriil lo II villiigo to titake an attachment, but the 
wtirriinl liinl beeomo iimiliif by Iap«o of the time limited there- 
by, laiil I tie mviier of ihe property roaisted and caused .. grievous 

hurt to Olio of file parfy, ii wiw kfjd that he could not plead 

iiiiy ti|jht of pri\n!o defeiioo of property and was rightly con- 
vtofod iiinlor itootion ,1211 of the Indian Penal Code. 

Kiiipiwor t\ Shib Pal, L Jj, li, 55 AIL 

feiiiAN' «KOTtoKH KIT, 10ft— Abetment, where the person 

nbol tod hiw no guilty inirmlimi but simulates it, See Indian Penal 
ilwlo, sotdion liii with lift 

Immn Vn\*Ah (him, iiCTlON 121A— Commtimst conspiracy to 

(ifprirf fh 0 - Qumu of hot B0t)ereignty of British India— 

“Tim gimn'\ mmmtig of^Ommtl Gktms Act (X of 1897), 
Btrlmn ftiiilinoo and proof of-^Evidence Act 

a of |ft72L Bmimi 10— frlminal PfocMnre Code, sections 208, 
210, ml— Tor^f lo oorntnil ndihout hearing whole of the prosecu- 
Ikifi pfiihmm •'^Written jftoiemont hy mmmd at sessions trial — 
i*rimiml Pmomkim Cwte, spolkm 256(2), Bii^Emmination of 
omiisei md lo Im Ifrifllii/ erms-cmmination-^Onminal Procedure 
(hnk, Mpflnm Mlf'^^^Judgnmnt nmi not contain a risumi of the 
#nliw itM^Unnemsary multiplication of 

mmsidemimm in adjudging’-^Bvidence Act 
(I «/ Ift?*!)* Bcrtkm iB-^dtrpert evidence as to identity of type- 
irriler itsml for Mcrmil dommcnts-^Eindenco Act (I of 1872), 
M0flkm II— Pfiiited ftfimpaper as mndmeo of the facts stated 
ihemn 1 tn a trial under section 121A of the Indian Penal 
Cmlo the iinnisod porwns were classiflabla into four groups,— (1) 
iriifulwr* of the Communiafe Tarty of India j (2) members of the 
Omnmuniitt Tarty of Clreat Britain; (8) professed Communists, 
hut not miunbera of any Communist Party; and (4) non-commu- 
niate* who had boon taking an active psrfe and interest in Trade 
tfnion mnvomonta and in Niljrkt'rn and Feasants’ Parties. It was 
held (1.) Hm nunnhera of the first group, who subscribed to 
and aihipf^Ml the pmgrannna of the Connmimst International of 
ftovitd. Uxnmht had undoubtedly formed a revolutionary body with 
the proteHi4cHl object of ovc*rlhfowing the present order of society 
and bringing about the wunplete independence of India by means 
of urinett uprii^ingn of the proletariat including the workers and 
poa, Uinta. 1’bin objective of thairs was not merely a distant 
aim to in' realiHod In the unknown far off future, but was an 
immediatt* object, to bn looked out for and realised whenever 
comlitlona bream© favourable, for which the preliminary spade 
wt»rk waa to Im c’firricd cm in the mean time. These persons 
wrrr fbrrcfor© guKty of having conspired to deprive His Majesty 
t|jo King of luH uovoroignty of British India. (2) The memben 
of tbr mrmid group bolongeul to thn Communist Party of Great 
Britnin, whicdi wan a Boction of the Communist International, and 
bad H<ic»pt<^d tbo full programme of the latter. They were sent 
emt to India for tlm mepress purpose of carrying out that pro- 
gram f nr, and in close associiition with the first group took part 
in variouH activities which were part of tho programme. They were 
therefore, equally iruilty. (8) Bcgarding tho third group consisting of 
professed communists who, however, were not members of any 
('omnnmist Tarty, no doubt the mere holding of communist beliefs 
or dfictrinos was not punishable per se; a theoretical comimanist 
‘or a student of communism could not be said to be guilty of 
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an offenrc. Ami « coinmuniHl w^’tc in «.nl; imiuia.iitilv, in 

fiirthpmiUH> tif \m Uclii'li nr ^nnf.v ni rirr^inuirv, 

TlKwr imrpoiw in Ihr thml gtmf, %%hnw r.nnhi I mul uy 

mirnikml h\ mrni «f fiw’l thiil llirv liml rnil«|iirr4 milh f.|# 
mwiiUrri nt Urn r«rly to riirtv mtt lli' nfiinr forlnnra 

wrw Mtiilt? tnitirr «wtbn 1‘JIA* I'H 1V t» ilm fmirlli 

iirotin «li4 nnt rrlmv: In ^i\v rarly i‘ntnii«ttr4 \w ita 

f,nti«eliutbn to H(lo|4iiig ilir iw.mnnm of tlio t .nointwifti Inirr 
nniioimL Imi worn oof rvni lirlirMiin in ili ilm‘trifi<? 

of tiir iiirvitnblr iwr vt f«iw^ |^r«'MlWwl to lii%v 

otiirm! into a miHnim’V with llir vmnmmmt m^rntd y 
Illf 4 MajoRtv tlw Kinn of lii« Povrirrignty of Prili4i linlm nmdy 
if tliry hml tiikrit pi^ri in Trmlr Vninn fiHh*slnw m luni tnadr 
KHliitou® i|wc!ir». AlilioiiKli it of llir ronitniiiiii^l |»Ttn 

iftifctiiiiw to fonn rttinitiiiiiHl fr^rfion^ tt-ho rnfrr in!*' of pot non* 
rointiuiokt orgmuiiiitioiw liKr Worlri'ft mol IVfif*»nt» riiHiw, 
Trftdo Utibiw rtr., otol try In mllitrnfr fhr iiirinhrrft »i!iil in 
tbo cliaiiriiuiifitioti of im aro iifWii 

to min*romiioi*u^t« 'iinl liiw la iiollnim in fiinf iif«litiii wtii 
allow tlial tboy uro winiwim^l oriinoiMitioiii^, inr iiirTo ifi«i nf ll«i 
ifii*ociition of omi rommooHis willi roi!>fiioiii#t» »o fiirpo orijantim- 
t!oo« wouhl ovtl, Ailhorit ov4riir;% imtitf .in mfrrrnoo 

that thfw Imil nil ronapifoa toftotlirr for t\w |nif|^i«o of ilrfwivinir 
Hi« Mfiiwty of Ilia aovoroimifv of ftritiali lo4ii» In tor ff>«o of 
aoch iMvtwoil fforaoiifi fiowf* In0|i oioro tliiii f*ikiri|| imrl in pirli 
orptuwitioiia or ooilaiui fonlitoow it|'**rrbrfi woiiif lio rp^inirfil f« 
provo tho %u\m^ rf^OHinrat'V boyoiol iIhiiI'I. 

Hod too t.ll\ of llio fioliafi roim.1 f>4o r4Hioo«l¥ tlriiw# % 
iliatioftioo botwopn tlio Ho\rrri|io f»*t flip liino l»riti|? of^ llio 
I'nitdf Klii||4ooi wol ibo tloiTi'Ooonii t| liulii or loo 
dmwofooot. Am roiP|nrary to rloitiicr tlir ftnni of itio Urn’' 
ernmrmfc of tiHlia, or of atiy !4%o4 iliorfttfnoni» pvmt flttni||lt it 
W,Mtj tiootili to wi ofroro ofolpr nnoihor i*pci$i»n *4 ilio 'Owl#* 
wotikl not bi nn ofoooo oiolor iorlson 1‘JIA* tiiilo«ii if in » oofti* 
liirtry to ovorawo wirh clnvoroioosil In* of orniitiiftl foiw* 

or almw of rritiiltuit fomn 

l)o|>riviog Ilia Miijoaty of Ibo mnoroMtiiy of Ilf il inti Itolm 
would oWlouily iooloiii ibt ii¥o«iir 0 of ttio riiniiiviiori of 
with tbi troi^iriiil Ckworfittiotil Iti Ettnknd, Any 
to ^ItbUib ibo iiidipmlotiro of lfwli»» iia flinliitrl froio 


th® Brimb Km|ilra, woold bo tutttitooiiol lo toiwfirinn m dofiriy^ 
Hi» Muimiy of tbo mvmnmmy of HrllWi liidii, llio »MOt wttll 
wwibl follow if tboro ww a rotta|nr»i’y to oiliblttb » |wrlf«4jf 
doioooraiio or rapublirao fonit td govoriittwiil iti fndift oitliblo 
iht Britiib Implra. 

Tbi reforoM® to ‘’Tbo Qiiawi” in ^onlop lUIA k ti*4 »< 


Qoaitt*’ »i tbft io¥«tipi for Ibr llioii Iwinil «<f tm Polfotl 
Kingdom, tol 1(14) of Ibt Clftirrd Ad firovbiri 

tbftife **Tbi Quatm’* tbtll litoltidi bar For yiA 

it it not m««w7 to ^la^blkb tbitt tbori ii a tiifia|dr»oy to dofirHY 
Hli Majiity ibi pawot King^lmpror of \m oigntv ^ of 

Brtikh Tndiu, wilblrt tbe lifotiwo of tlio firoitroi ICittg' 

Bmpewj and tba qiiagtion wb®ibof tbo m»»fnr»r¥ ii or k fi*’t 
expeotecl or cooteraplfttoA to aaeotwl wilbiii tb» lifotitiio of ltio 
present King-Emperor is ImmetirlaL 


not mean that ones the Magiitrat^i Is latliflt^d ibit Hit |‘»ro 
eemition baa eilabliibod a fflma fad§ ciPO and tbn iifciuidl 
sbonld be committed to the court of wwlmi, lio In Ptill hnmi 
ki take down all the reemlnlng evidenci for the pw»tmitiofi; 





4o thtn' tno.in that, if Uio Mairigtrato, after hearing part 
of tho ovbirnro nf i]u^ at'mneMl, is satisfied that there is no 
raae hn* commit luenf, he i-hoiiUI ncvorihelcBS proceed to com- 
plote tlio ro.'orhtiijf ,»f tlu' enliro eyidanco. The meaning ia 
thnf if the rai(' Aovn imi (alee nil the eyidence that the 

pro' e aifun \vi: he , to prnduoo and d'Beharges the accivied 

under rrriinn Oinh ur dne^a not take all the e’idence offered 
hy jlm iirntfsnd niid .niH*arihcdosa commits the accused under 
nnh^ vwuld bo illegaL Bection 347 also indicates 
that h n. not (’orrrrt to ^ay that the Magistrate has absolutely no 
opiittn I'nt t*» hear the entire rvidonro on both S (hs, and that he 
CJinitnf reinniit tite ease unlesri ho has done so. The proper 
pmotnlure -i that the prnneeiitinn ran place before the court all 
the ovidenrt' rn which they Mi,sh to rely, but after evidence has 
hern taken whvh in snfTieient to make out a prima facte case, 
it io m-t neceietary t(\ rail further evidence. Bimrilnrly if there is 
n nnn.o of e^ hlenee ttmding to prove the same point, it is not 
ne(’f*4f^jiry that nil sm’h ^'vidmire should ba produv3ed in the Magis- 
tral e'« ronrt before the churgo ia framed. Notice of all evidence 
to bo prodiH'cd in flic >u^^sions court ought, howeirer, to be gi^^en 
to fb,e {{ccimed itl th« trial, ofhcr\YiHO he wmuld be prejudiced. 

v, T. L. B., 14 AIL, 212, and 

v* iS*UitihH^ T. Ih, B.. 14 A1L» d21, not approved 

At the rtfnpo of th?' preliminary inquiry into a case triable 
bv ftm court of wu^ion, the proHoctftlon ahould exereise a careful 
diweriiiiittal ion and iimko n profvr scloction of evidence so as. to 
irvtcd uemvofi^ary mult ijdtrniion of evidence tending to establish 
thp mtm point; hunch time can Im saved thereby and the record 
in not nnimcfn»nrilv ovnrlnirdonod. Tt is a matter for considera- 
tion by iho Ic^ii^dntnro whether the procediiro should not be further 
aunphfied m tm to avoid duplication of trials. 

Her! if m 2110 of the rritrnnal Procedure Oofte allows an accused 
to put in any written utntetnenfe in the trial of a warrant case in 
the Mftpif4trfif«^'8 court, Thera appears to be no reason why, if 
tW iireiww! low already nreparod a lengthy written statement, he 
nhntdd not t'e idhovcd to file it in the court of session. This would 
not of f*rnirf«o reiiovo tlie cmtrt of the necessity of questioning Bitn 
goforally on the riiftfi In aeconlarn’o with sections Ji42 and 864 of 
the Code, Much time of the court could bo saved if such a written 
ititiuiwnt wer^ acrepted iuHlaad of allowing the accused 
to read it In t\rfrHS 0 in court, and to luivo it recorded as he reads 
11 . 

The tfueidioivng of the iiecuscd referred to m section 342 is 
tmt tneant to .be a lengthy cross-examination as regards all the 
ovidenee predueed by iho prosmition. ^ 

A imhcmefit hns not to be a n^sumd of the entire evidence 
or It dimnmHiuu of the relevancy of all the evidence. ^ 
ill entitled to select mudi evidence as it considers important and 
mtnnrm to provo the point in issue. Much time would be saved 
if the HtuwioU iTutIgo does not fool himself called upon to diacnsr 
In Im iudgumnt all the evidence produced by the prosecution and 
llio dolimoa* 

A doeumont. of whieh the writer is not known, m 

the )nmmiv.Um of a conspirator, would not by itself 
ftir Iht^ purptvjc of proving the truth of its contents as agamst .be 

other accusf^, 

of printtHl nowspapors^contaming an 
prococrlingm found in the possossion of one ^ 

.‘vWon.« of the truth of the 

in oonnw.tion with other farts t^ey make the wwtence non 
..jttMt.wft of thn _ farts montioncA 
within tliM moaning of aeotion 11 of the ividenoe 
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opiniott nf itii iliat rr^rfftin hm'i 

lyixnvriilf^tt ott iImi \n iin«lin' mniinn 

M of tlw KvKkneo Acl whlt’h* it ilofii ool ff^rr wofli 

fii|wt opiiiiaih Thi mnt% «i«y ii^k ilto wltoMi U inpliiiii |^wit« 
itt fnvcmr of hk tkw, Inil ttoisf Im v%%n {imf 

fftofe %tm% wtdt DpinioiJ m «i|vrl ppiiikt^ rfkvftnl, hy 

Tito tltfHiry of ptnikhmoitl k l.-JifloJ tlio protorHoti 

of tho pithlu% ih) tlio |ironottioo of vtim it'll! |o) tlio rofi'inttn- 
%m\ of tho r.ffomior. In flto emp of pol»iiriil offoitoon, nr kiin oiii 
of tho In'Hi'fn of IlfO . wooro *1 llun »‘ »|f»» f 

lo pmrilf’f' Hiirlt flio of^tiilorfi iii flioir l*oliofs 

lint! oroijlo nfitor offoitikw* liiit« Ilto otil iitt«1 tli# 

tlwigor to th« pithlio. 

Eittporor r. .Ilmbwnln, !, !,. II., f4 All .. lO-IH* 


Ikomm Penao Tow, «nTio>?rt lli» IIP - toifli 

amm^'-Pitrt plmifd hn r4fh mfmhrr m4 Ip prprrJ 

^Emkntf Ae.l |l of torfioo IHfi—fltiriko of pftmf^hilrp 

tim^4kiminnl Pmemlutp fWo, 117, IP* - Ippppi fifioonf 

of appriiatp riii#rl iti inirli iipprtnl- ^Prmnr^! 
Pfiimitifii no4if, tooliofi mi liVfof to In n rfi-* 

of rbiiiin with fititirtkr, thiooitv nm\ irsott Iho fironronlioti ip o.-t 
oallitl oti to prow, tho piirf ^Utii’h oarh nrrtwoil por^oii fi>ok lit flio 
liot* Tho pniitooitfioit Ioh to provo m tho tif#l pluw lloit Ihrio 
WM isn ttofiiwfol ftHfiomhly »iol floil thr* iiiiktifiil ^iwowhly wii' 
initfoi! wrtotin ofToitoop of rioi, i«*l ftiiinlors no*!, 

forthor. iloit omPt otrow*! |w#noi tAup fi fnooihor of llio nnlitwful 

intiomWy* If'nvioii provofl »p mttrh. th* prmmknm «*f lo^rlioii tlP 

of tho ihilinn l‘otiitl C\hIo upply, itissi pvort liiotohor of lh»^ iitilowfi:! 
ngifiitihly k nuiity of ofTottw^ in Iho jir«wo*nitiofi of fhr* 

oootmott ohjw^l of fho onkAvfiil p«i#ffitl.i|%\ 

Boiiilfio Mi of tlio fniliftit iViml fk4o flow# fhtil it k itifU' 
okoil for fcho offoitro of riot to ho provop n^mmi nn iiolivitltiftl Ihiil 
lh»t Indlflfhiiit ihoiihl rotttiiifi in in nnkm'ftil mmMr tiii wn ii* 
ht li iwftro that Iho n nnkwfol. Tlio Avorti’ 

in tho nation ^toroly rnoifti* phwitii! ptpmnrp m « fiiotnhor of tlif' 
onkwfiil RMomhl^?, that k, to jio phynipalh* prononl in Iho rrowil 

4lao, titwlor «ootten IC^ of tlio Kvliknw Arl, if llto dofmiw in 
% mm of riot !• that a priliml«.r pr«rifi wii pronont iinonK Iho 
rl 0 l«« with an lanowil lalifitkn, Ihwi llw Iwiiloii of priiflnn 
IMt ianooeat iatoalioa lk« apn tho dpfonom 


Tito faaelioait of tho High Ponrl In io «ppiil l»y fho 
Goveratneal igalait m hy n BowiwM liiiljfo frfiaf » 

CEBO with MiOOTori Era not iimikr to Ilia fnartiorii on ii raforpin*i* 
hy a BoRfiioa« iTudga who dtfara from llm wnlirl of i4^f|nittftl ht 
a jm^, la th® oaio of atiah a rafaraitw, no tifiiiht, lh« If If It Poiirt 
haa to nm whnthnr thn vordkt of Ihn jtirf k prwrio. Bat tw 
taoh coaditioa ippH« to ^milm 118 of tW frlmlnil TVw-odiiti^ 
€Mi| ttttd whil tl» High ^tirl hm ^ iw k whalliar ilta tiffarifo 
oMr^ ii pfOTid tfilail o«^h of Iho ii»iw«l prmmi, hEf itiii 
wwd to Ihi d^alllott of **pfOforF’' gkon la ihn Btllonw Ant. 
Qmm-Bmffm % I, fj, |C, 4 MU un md gwpn 

Wmpms T. Bolimm, t L. B*, M MU i!9» oforrnIwL 

Soctioa 162 of Iho Orimlnil Brotitdnrn flmlo Epplkn k»fh 
whom th® witaeii %gfm% with tho pritlmii italwmnt mnwthtl In 
m polio© diOTj End whew ha tlmn aol «© igwo. Wlmm e 
IS ceII©c 1 and the itatemeat to the plloi f« niEdn tiin niihjwl of 
orois^eicammation* then a^rdlaf to thk i^rtloa Iho aimrt ihoiiW 
male© a refereac© to that written ititemanl mtl mnhii » nnte m 
the record of what the writka Rfcatamoal aetiiallj Eifi. 


Emperor o. Shoo Bayal, B L. E., «fl All 
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!/i » /j! Ip'. l(>a-46ef.mcnt, to/iere tte person 

/m! n,> .j!wl II intnitwn hut simulates it.] While a suit 

«,nfi pM.'.iui;; I..- .,tv u SiitMir.linaio .Iiiiige, ho was approached by 
nn,' (f uliii <nM liim fiiat the jilamliir would give him Ks.lO.OOO if 
a- vv.iiiid I.ivtrc fill' iunl. Tho Judgo at onco turned him out of 
fit.' h.'u A i.nv lator, ono ill, who was a pujan of the 

I'l.'titiiiu. r.aii-.c 111 K’o the Judge tit his house. The Judge had 
ri'anut in wiBjuvt him to ho au omissary of the plaintiff for the 
piirpii.ni of iiffi-nttg him a hrilw; and with the intention of setting 
a (tup for lhi« man the Judge himself suggested his willingness to 
(ail.' a hniio. and an anmnnl and a dato wore settled. On the date 
IricHt M juiil /), thci fHin of ihc plaintiff, came with the money and 
hanthni it o\vT to the wherenpon they were caught by 

tvrtiun officejfi who hml hctm concealed in the house by the Judge. 
J, f> anil M wore put m their trial under section 161/116 of the 
Indism I cttal i ode and all of them were acquitted by the Sessions 
Jnd(|c. m\ appeal hy the .Local Government, Bcld^ 

Aa J tlitl pjit offer any hrihe, nor was he or claimed to be an 
a^orif. tw repr<'i«cntfttivc of the plaintiff, his statement, or exprea- 
aion of i pinion, that the plaintiff would ho walling to offer a bribe, 
did led ansoutit to lut aludmcni of tho offence under section 161 of 
the Italian Tefsid Gede, and he was rightly acquitted. 

and tho hrihe givc^rs, wore guilty of abetment of an 
effotiee under fiertinn IhL alilunigh they only complied with a 
demand made hy f!ie public servant, and although the public 
luul no gudty intention of receiving the money as a bribe. 

K%|danalitin l\ of section 1C)B of the Indian Penal Code makes 
it efettr that tlu* pofHon abatted need not have any guilty intention 
in ennunittinM the act, so the fact that tho Judge took the money 
withotit any guilty intention was immaterial, so far as the offence 
of ibetmaiit waa concerned. The Judge, in taking the money, did 
m% commit an nfftmea under section 161 and the bribe givers, 
therefore, dni not aid the commission; but they aided the Judge 
Dimmit an act, to take the money, which would be an offence 
if mmmittfni witli the same intention as that of the bribe givfers. 
They Were, therefore, guilty of abetment of an offence under 
idctlon IfiL the ahatment hoing not hj'' instigation or by conspiracy 
with the Judge, htit hy aiding him m tho commission of the act 
of liking the money. 

Miplrtnatbn H of section lOB of tho Indian Penal Code applies 
to ahctuicnt generally and ihoro is nothing to indicate that it 
applie^t only to abetment by instigation and not to other kinds of 

shotmifiL 

Emperor r. Chawhe Dinkar Bao, L L. B., 55 AIL 
f?atu4^ rone., ^mmoN 1B6 — public servant in making 

m tttiiithmtnf ^^ThreaU accempamed hy show of physical force-- 
ditul pmrdttrc Cede, order XKXYtT, rule ^--Warrant of attach- 
mt‘nt hrf^ri* judgment mt accompnnied by notice to show cause or 
furnish security'' Warnml ill eg at -Resistance thereto no offence.] 
A eomminnioncr ap|wdnted hy a civil court to make an attachment 
behife judgment Went to ilm houso of tho defendant, accompanied 
!)y the fdniniiff and his pairokars, to effect the attachment. The 
warmn^ of nttiuduneni, insued under order XXXVII, rule 5 of 
tim Civil ProciHltiro Coda, neither contained nor was accompanied 
by it no{i<*c to the defandant to furnish security or to show cause 
againrd. Iht^ nBju'hment. When the party reached the defendant’s- 
hi» and his sons came out of the house armed with lathis; 
fchoy adopted an offonsivo attitude and said they would never albw 
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f^fliK'hinpni ht' ftiul would hroiil^ flio of «fi_v 0 m niit 

idintild otii IIm' ; iiiiil fhrv rriwood pmiho 

rotintdwmmw* ?if^|Wi'1.irwilnig tlifH mi so’f'Wili nuiJil l»o otiinidf « » 1^ 
tot i ml* 

iifid thill liio iiwl iiflihmlo rf fhi'» {md Ion 

luiM In nlmtrivfdtiii a jnihlio wrviini, jhio |>iii*viow 

of IBfl of tho tndifui iVoiii I’odo* iiwl r*l»*st|j|,ii«»o 

wim m% mnwHarv* Although tlll••^■o iimMi** |.v Ho'in;.phini ^t«oi|fi 

not in till amount fo ohtifniiiom, ihov vimhi !iiooiinl whrro 

thf*y wt'to oithor l»y nn ovorf.. n? f «w h\ a iwomoiog 

nItiliHio fvr nhnw of |dvy«.ioal Uwet\ tsg, tho o\hihiiioii m limn i?ilnts|t 
of Homo kind of rninihlo f»f iiiilirfmg miniv. 

Vjiipfmr \\ Jim? Il'nsitm, L I* h*..* Ml.* ?io»l fur-i 

Kmpf.mr v, (Uipidhtif, 7 A. I». J*. liVI* di’HmgH;«h4'»4 

Ihiih fiiriiior, ihiii irmpmuoh m* Iho wntiMtn *.f j|ff ji.Jiuirnt Jnl 
not ooiitiiiin not rMm l-i, n lu-o to ihi' 

tlffomlfttii to futinnh wviirify or Im nh w- i\m'p ih»' iillmdi 

immt hoiiig minhn fho wiirninl «jih m »N»ofnnr'ofiofii nf prJi-i 
XX'XVIl* nilo f» riirl yf lAirm Xy. y m h of tlig 

tVt»«’0<liiro rmlo. iiml fhoroforo iih^g;J ; ,.t 

ohf^frurtmn to !ho owiitmn of tho illfgal wmfml \witt i!of. pn 
olfonro tmdot mJmii of I ho Imljnii Ivsifil t yih-’'. 

Ktnwmr r. Tnhfa* I* IJ. It* Alt, *mh 

iMnuN Um\ arriir»\fi \w.K VM^ FaiRi- atuhivif hr 

|w«ni in of hifs it|»|*hr;itiyn t'l- fteiimfot l‘to^l^vlll|oll fi«r 

|wjw? *.* ... Ill 

Inman vmht, Vmw, '.MMt hVwfiiff^i nmsird prf^m 

ll fffnml of tud (uidfr»%r4 fy nan lyi tuimt' or 

Hfi/hm—Jrfr.tl ifltiinl t^tnl Vuu-mhtfp ti^dr, vf>hf \X!. HiU ivi 
m»p 0 / mdnv miJ frafninf ll'ofyiai rllon.il, ] A 
wiiitanf mmit ho twrmrd to twino |»r»i'.»im for r\o*'itliyii ; wliofo tin 
mun^^ or ^dofhgtmtiyn of that i# oivoit m itm tt'iirffiul, Iho 

Wiirrank k dofortivo nmt tlio isrro^l nnliittfiil, *f|if roa.-nr i,f ifni 
iNN’fion iirroHfnl miJor mnvh warrant m mi yffotir'ii nnJiir po^'Iipii 
of tim Indian lAnia! fnilo, 

^Whofti a nnfiro i« ififiiifn! iiiiJor onfor W|. rnlo Ji* ,if f|ir> 

Civil IVowInfo CyJo ti lymnltanmiiw ipnim t*f a waffpoi i» illoi»ii| 
am! an iirront ilmrrmmfrr m nn!;nifn| ; In »mrh 11 r»so flw oiiriaiit 
ran ho mamal* mtJor riamm nil yf ilm rnlo. only iifimi faiiniv r| 
the JncIgnitmt-diJityr to wmidv with llm fiijoY*, 

Knmerar p ¥i%tut, h l«. II,, Hfi All ' * iflfl 

felAN PlNAf^ Cnm, immoN* liniA-raiiilfif flnifli ly; f,Nls ,*f nr^il^ 
gmi dm f» mlh.nvn inih 

hfff^R$$pmMlMUly fm thfi mtikim mul nil fri«li ilrirffin 

muMi h$ \nm raiwuna, j Awiml oa# ilfhlitg 0 

lorry I whioh wllitlotf rvilh aiitJhor lisrrv t’'*'»!iyiii,f m ifiii 

oppoait® diroctlon, with tho rowill tliii % |»iiwiifrr on fho 
tocHtBoda lorry wm thrown mit ami ihrd yf thp Al 

that time another lorry \%%n |mro«lin|f In fiont if ilm iirrsiin^j'ii 
loitj and a oar hiid jtial tlm » rl*in«l 

of dnit had galhorod and viaihlllty wa» vrrv dim 11*r llnditig 
on tho iyldtnoi w»i that th« atonao*! wn# drlvtiiji tmi fa4, rim* 
jicWng to iRfk of Tkihlilty, aa.i i!,j* w-t nf 

fait wai Will and noglifoiii ftwn tm find llJif flu*! f|ir 

rttpualWi fm thi cwlllilnn, llrhl kM ify. rmivir- 
tion nndor liotloii 3fH4 of tho Indlati Conal Cntlo mntd imi wifimi 
lor a contiation vmdar that iootbn it k nwoiaify ilin! ihe ilmiih 
ihonld hft?o hmn tho i\mi rowiU of a rmh md upphmrn 
M ftoouiodi and that art rrniil ho llio isroylnmto and 
■efficient cauen without the intervention i.f «n(,t!ipr'« ; 

It Dinst he the ca^o cauasm. In the }.reM>nt r«»« il,i, .h-nih 
wae aue to the oolUaion, ana nalM* it waa fotm.l aa a f.ui that 

to Mlhslon wag entirety or mainly due to th,^ art i.f thr 

■aocuBed his conviction ooiiM not be inetainwi. 

Emperor e. Sat Narain Fan4«y, I. I*, n., 8.1 Ml, ... ',»na 
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t s^rr’rioNs l\U\A, ^Charge imder former section, 
inhltr IcJfrr -i'tmpUiinl htf hnsbafnd indispensable for 
sHfh l^ravednre Code^ sections 19§, 238 — 

lluf^urnTs g:rs?h‘i rridrmr, for prosecMtion under section 366A can- 
}od fair fb.,' I'/iiiV of a vomjdnini hij him under section 498.] 

AVhrro ntt r, ru ff'd in trird nu a t’har[:jo \uidor r.ection 366A o! tlie 
Indmt^ I i ndi' ho oannul bo ronviedod of an offence tinder 
IdH td‘ fho ('t^dc in ibo abacnco of a complaint made by the 
bir ban I niulo* lhaf '{'bn fani ilini the husband appeared and 

l'..iYn cYnbnu'.* r \ho prfu'nnul ion at the trial under section 366A 
vimnoi iabn fbn plnnn td a eoinplnint by the husband which is 

I boprtvr r. Jn.ndamba Vrnmid, T. L. B., 55 AIL ... 871 

Jvnus* Fi*. *.» L,nu-. mi-uoN tVs^^-^Daeoitij-^-Ihsisfance or molence 
ijof ft norf‘isorn inoredient ,\ In a caHO of dacoity the circum- 
r,tjinn' ihui On' irnniilnrs of Ibo laniso, seeing the large, number cf 
Ibn rbin«nif^. ,1 m \\ t any rnsistanne and no force or violence 

ifi icquirod r-r u::rd diM's not reduce the dacoity. to a theft. 

VAnpotoT t\ bam Chand, T. To B„ 55 AIL ... ... 117 

ri;N\L i'omh ruaTum 424 — Jkuuo-eai of crops attached in 
oxcention of decree- ^Warrant of atfachmcMt cicecuted after the 
ihile on trhieh if was rrftirmthle ---Aitachincnt invalid and removal 
fm ofiuirf“-Cb'ril Promiure Pode, order XXp rule 24(3).] The 
prinmdonri of f*rdcr KXI, rule 21(3) of the Civil Procedure Code 
pro maodaforv and where ibo procoHs has a date fixed for its 
rofurn uinirr iIum rule it tatitnd, bo executed after that date. So, 
whoro I o pm tv U {dtnchotl nflor the date fixed for the return 
of tlw wiirrjint of »lt4mhnwnt, the property is not lawfully 
attftobofi find Ibo owner doon not c«mimit an offence under section 
PH of Ibo fndutn Penal Podo by removing the attached property 
ftpui the po^ncftfdon iff ibo ouaiodinn and taking it into ms own 

f'bnp*'ror r. ChirdinL T, T/. IL, 55 AIL ... ... 119 

PiUAl# CbintL 477A*~FuJ'.nj!catlon of register with 

mfmi fb mmmtl pmmm mtbcxzknumtr--‘''lntmt to defraud''— 

Imimi Pmil Code, sceMons 23, 24.] The word 
‘’dlilmno'dly’* doo»i not oewr in section 477A of the Indian Penal 
amr rdl Ibnt m nocossary to bring a person within the 
|iurvii«if of tliai ioclion la that ho should have altered or falsified 
riuf lit'iak or patw, ot4%i wilfully and with intent to defraud, 

Tim forma 'Traml“ and •’dorrand" are not defined in the 
Unban Pomd Code, but it is oloat that if the intention wifi 
^vbndt u fuUfi d. rimumt in made is to conceal a fraudulent or 
dwlnmont act uliich bad boon previously committed, the intention 
, num4 bo tdlicr than an intention to defraud. The concealment 
t.f an already munmittcd fraud ia a fraud. 

A tbicumcnt that in made with the intention of concealing a 
di^sonr-it art alrcadv comraiitt'd ia made **dishonestly withm 
fbo moanifitf r»f wxdmn 24, road with section 28, of the IndiajU 
Pmutl i’otic lu* it fnriiitrttcH the retention of the wrongful gam 
niroiidy niadts 

Making n fniso docmmml uitli n view to prevent persons 
olfoadv dofmudod ftnm aacertaiuiug that misapproTynations had 
l.t'cn rommlHcd* and thus to emildo the person who committed 
i\u^ niiM;i,ppfnf»riHtlanH t<‘ retain the wrongful gam .? 

.,,vurod muMunta to tlu* commission of a fraud and brings the 
‘t77A of tlio Indian Ponal Code. 

Sf^inO’Hd^dm Ahmad v, Emperop 20 A. L. ntw, M^mpress 
i„.P A Jiumuml, r. T,. It., fi All., 221 Queen-Smsy- 
1m!. I. I., R.. H All. M3. Queen v. Lai ® 

!• II.C.H , n. on.l C'-'-fH V. Jatjt'Hhir Pmhad, 6 N.W.P.H.O.K., 

ML ililwmfcfl from. ^ ^ r r is kk aU ' . 783 '■ 

Kmftefor t\ Bagho Bam, I. B., 55 AIL ».» 
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INDIA?! r«NAi, Ci^m, 4IW ruhh.-^ltm Hrpl^ 

U> nfkf^il nofke iMMurd Ij|| Prt-mdffif n/ ,Viiiri|ir4 ifr,i Ikfti- 
m^Uwij iillffirtlinfw ftumfhd Pffniflfnl m flifi trplj/. | A 

tifiilifo ti^ilrr Pffiiim IHA pf Hw MiitDfiDrtlil ir« Art In 

ttlp IVrsulpiii pf ft htm Ip » wliiip wht' fji'pt 

ft f^Dl^ rpDliiitimg tlpliimulpry ihf> 

TW« TPIily Wft« piif Pin ihft ' pilir.ifti flip hv ||‘p rir^pl^pf >int| 
Wilft fpitil by ihp fpritilipr« pf Hip KpIiUp*! Arpft i*? iiitnPIrp. Ilrhl^ 
tbwp wm fPihlipiitipi} pf flip «fpfsipiiil»pti, Thp Dlsipnii pf flip 
fpply PI 1 tbp pfUflftl Dip Wif« ppf ft grftf.iiifpiw pr ii wti 

PD tlw piirt pf Ihp lAfp#iilr«l bpi if Wft# lip iliity Ip iIp m\ mitl 

flip lippiHP*! liiinv i^r itnifii tiiivp Iiipwii flinl ft-p pI Dpi 

raply wopltl Dp iuvprtf*ftrily pptpiDiinipfttp»l Ip ftip 
wftli fhp pDIpp pf flip HpfiDrtl AfDft. 

Qiifm^Kmpti-ns w I. Ii. II,. 1 All., W*. 4i#fiti* 

gttbhwL 

Bwfit'ror f, f. Ip II, » A.l Alt. 

TN«oi.VNKnf lltnim m Ht«in rprur, nrtr. lU i«> 

crptlilprii pf iiifsplvniry pf a 4if«pbat||p ttifliPtil 

atich iiPi-itii ,,, 

ftDrfff fi dmd p| frifv|| fp tnfrf/d 

a pm»4klmn Ip ullmf* siifrrp.«f T?p^f< .^lit 

at 0 / 1BS3), wpfipit SlIflA/j Whr-rp a nptipftlli iintPR'i imblr 

tbi^ fiiayDN nf imyit.ippi Ip a nf 

flw hpftpDpiiiry m piififlp.f rp-piw llift 

nnitwftih m pf|tiitftt4p urtnimla, 

Wllpfp ft rftfip, in |.^,tii|'|ftpil, \ipiiM fall millilti lisp riititffwiD 

iftw juriftdjptitpft, np p(Diifftl«|p |»riDrt|s|0« %m l« Dp »|i|»ii04 in 
ttwiir<liD|? fir H*ifl4i<'l4tnu^ lnlprp?il ; Dpi n-lspfp a ti'iiwlil fall 
witIuD llm pf|ftifjf(b|p jnr»ypi»pp p%pif,i«04 ht !!» fWirl 
ri'iftarpryi pejiiifiiMp ppii'uilpifttiPiw minlil in*lDrp flip mutt l»i tllpw 
Ittlwpat, iuii bf n bpnrDriftrt, Ptiiitiy isn‘lpf n 4rpi| »'f Wfif|f 

to B pfHaiii ftliftfp fn tlift fifiiDift pf ffttftiptlafi nffiiiwt 

mDtWilli fw mDl rmivpry nf Hip «Iiip w<i«l4 full 

till! Iiifcf0r dImh iitil liii^rpni nitibi hn ilipittfHl t»fi p*|ttii«|i|# 

Tlifi fipfiltmn pf ft null Willi, f|iiif fil# tluly tii uifilp rprlAlii 

pujumuil by tfi« ^wi uf wii|f. mm Ibat nf a 
mi itpllon m nf tha liifltmi Tnwli An wuiibl t»p » nrupf piiil# 
In fiteiditig wtittbir ibiw ww# ti|uHiblp gftiutulft !«? illutt'iiif 
iDtuwst Ift lliii eiii, ftllliDttfti Ibi mm did ftpt f»ll wlHiiii ilui 
Art, 

llibwtr IftliM Bapis f. Eafir Mtibftwiiwil IdiiD, 

I, If. 1., li AIL 

IisrrmMTATum m MimAmnADAN uw^ Sm Afuliiiuttiiidiii lnw 

IlestltDtioD r»f funjitgil rtgitli 


OF rlgliii #iiiiiug it ilm »iiiip 

Of ft lagiilwton not «»!#»« #*»#»« pfa»|»|ftD tn fliii pffpn, 

8m Agrft Tananey Aol, ^mthm BfllL Hi, W 

llSWIEFIlOTATION OF ifATDTiS'^-WlltiD oartftift iW^tiriil# pf mi ApI nf^ 


nmmm^ % plica of muahm phvn 

wbrtte ftdnaiwiblft, 8m CrfmfeftI Pmmm% ry«. ftirlittii tHi 
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Joint rnoiMarrv- A^WvUihixi) poK.sosnion of some co-owners by ouster of 
oihots- . Uit by thn others for compensation for use and 
omipaht^n- Whtdhor imuniainublo without partition ... 728 

Joint ni<^rnrrv Snit for HhatT. of profils of part only of joint property- 

Whothor inninisunnblo ... * xf . 

JtTixunwTH OT }lu\u (hnuiT .(h-imiiial appeal decided by High Court 
^ JuJnnu>nt th'hvertHl in open conri, but not signed by Judse 
ownpt in Inn (loath— Validity ... ... j^32 

JumsunoTioN and orimmal coui1ie»-.Criminal prosecution where 

the dinpuln ii id a <dvil nature ... 502» 

JifHiunin.rioN -d-ivil and revenue courts, Se$ Iiand Bevenue Act, 
wviiona 40, 44 »,» ... ... pgs 

Jmis^niOTloN -Civil and revenue eotiris— Suit to recover weighment dues t475 

JtT!unm<T!nN- Comprutui:-o gxung (mfside the Bubject matter of the 
unit- l)<vr<'o inoorpinating and giving eftoct to the who’e 
romprntnbio ... ... ... ... 775, 

JtJEiKDiOTU^N, iSh'o Crinnnul Proei'duro Code, sections 145(1), 537 ... 801 

JttEmPirtn'v- J>«a'ref' iransferreil for execution — Executing court certi- 
fying full nnC'Jaeiion io transferring court — ^Whether executing 
court can thcreaficr sel nside its own av parte order granting 
jmlgmi'Oi debtor's plea of full Katisfaction ... ... ... 891 

JptilunicrriMx, Krr Ihntrici Boards Act;, section 35(3) ... ... 406 

%loi«fnncTnA bh\tertainnient of r<'\iidnn for anhancement filed after 

diimhcj- d of appeal by Higli Court ... ... ... 715- 

ilnutHturuMx urder fer public uxaiuinaiion of oElcars of a com- 
piwtrd M pfirie • Mat'Crials for basis of order, See 

{ lUop.inicfi Act, Hcrlimi BHI ... ... ... 496 

JfiiinwoTtoN, Sfti Ihmtrn of local logisktura to affect the jurisdiction 
and iioworit of tho High Court ... ... lOOS- 

JillitHOirTiOM mulcr Christian Marriage Act, sections 4 

and 6 4A‘nvor of civil courts to deal with such questions ... 185 

iuriirlietiion*-Gourt in which an award is 
t# hi flioci ... ... ... 642" 

Jmt TliWfr-ln ft case not triable by jury— Effects thereof, See 
OriiiiiMl Brewduro Code, sections 418, 586 ... ... ... ^ 

|0» Wrnt— of fm krtii whether compatible with that of adverse 

Ipoiidiiaion, Sm Advene possession ... ... ... 173'“ 

Kpmaiih CtmwMS, Pra-ompiion ... ... ... 4:87 

Laku Atiqvmmuu Act (I op 1B94), skotions 23, 80— Land formerly 
miHvuUtmtl hut Mime indutkd within municipal limits and regarded 
pnirniml building mte—Land oocupiod by occupancy tenants-— 

0/ Piilue of Much land-^Apportionmcnt of compensation 
helwtrn hmiimd and tenants ^-Manual of Revenue Department, 
chapter XV, paragraphs 467474, 485, 491— 4i;ra Tenancy Act 
{tamfl Aei tU of 1926), seeMon 40.] On tho question of apportion- 
nmxt, m bet wean ttm landlord and tho occupancy tenants, of the 
wni|Hnciatii*n awafilad under tho Band Acquisition Act in respect 
ed a funall pb»t id land, which was at one time purely agricultural 
land b!it VTUi ninv h) bo rcgaidcd as a potential building site', being 
«it.u»trt| within tho municipal limits of a city and adjoining a 
mrtalh^d putdic road having houses all along it,— 

Held, by tho Full Bench, that in the absence of definite 
kwidi nt‘c, tlu^ cotirt may presume that the interests of the landlord 
and of tho tHHiipatmy tenant, exclusive of specific founts spent 
iUi cNf ruimlinary imptovemenis of the land, are in the ratio ot Xu 
fa but if there an^ other considerations or circumstances, tnat 
prctuifiiplicm may be ralnitted. 
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iif-hh tEiit Hh' nb*irlu’t' viiiiis'i f'*!' 11ir I /ir«|*iiif-' !» nTffi" 

prrtiv^' of ni.\ roSi*<i»lr‘!iif i%n '*1 *’» '^iiii*hip 

pi-rnwH itili'irNlfMl in If. o.g, tvlirliwr ilio Ofriifning 

i\ iiglil «’»f immivf or not., pEpiiW Eo tirpl E'lorf o’lf, rtinl th«ni flip 
itmonul imi’ortionrti Eriwcoii i\w ViH'ioio^ rAiHOriiilr.. 

IVr p|H’piiiI prtniaioo »:ovif,iiori| oi »^*v 

tiotl -10 of tlio Agrii Tonaripv hri *'»ti l»o of m lu^||» ot li\^o|: fl^o 
Hro|Wflio|i of too |■♦;^^■,^tl»|p■ wlmo lutol i? »» |ioio>l 1«\ 

Uovornnunit from Iwith ilip Eiirilotvl ttinl lEo loinin^ 

*l1io Boiir»l of llinoinip li.nvo, jo fhr'U i Arr'ilo^i, j.'-.'i*’.! s-oifno! 
- f’ I'o!!. :oi'*, l’'oi!i I i fl iim oof fn |»o 

iiuttr<!o«l fo flit’ ,o‘ifio!S'lor iml f1’.o utooonf Ar r.«Aol^-'l f-t im 
iHYtipsinry IoojmE 'n llir pri«» of r»’!iir:iMo l.'oolfi ; Eoi f|to 
plomilbo*! ot r.of oolv ii riio, loit if o* ililT.injif |o 

jw on Vkhiii I ruu'i|>fp?« ii |4 hii«o»|., 

|*«'r MrKinrn. *h- Hinp t* r . % r-.s . ( t v. n «lo» 

m* ro,.:iii.irt fl'r ;t w.t. ooo4 fi; 

frf Mfo IHIil l;i!l4 lit Miv’\ f‘, ; 4. U*' ' 4* o. ' ' 1 

n.lfH i’rojooif I-) n*,o ft of -f !o'0“t'oor i t flo ,i-- • '>ooiirof *'f llio 
vuinort of inloipwfrt t f iho ipn.inl flUol Itir |u*4li‘i | m lirin 

mol twoil for iHtHoiilliirni |mo|i«4pp« uto m-! IooAo, ro flip mil 

I’unrip, 

i*0f Kt^CI* otfliniiry Iii-r#, nl>fro i.olv poi ro’liilft; 

Vilino of II 10 Impl t lifs 0> i*f’ r.’0.’i:,-!r|r.|, tJj.- ^|■.■'■'i. » r- <4 f;| | 1}*»0 
inoni I'OfO'Orn Int, II.OjI m4 '’rroiot »!'<"« ; " |o 

fifU’h P.'O^OM f P ’• ■' > 04 ,-',.riV| *-1 '.!!.;:|OjOII 0» 1> '' l4it^;|.'|'l 

lo tho frtimif tp-op frv«'!v' .’ll** {Hfj-lv «Maref»r'4 I-' fl'i’ f 'i lir’u' f »if 

iti HOfooIlltiPO p- ol’ |-;ii OK' .3| Ir: ■■! i •. »' ■ V .1 Ijo** «f p!jd|4or %\ 

f»f ftso of Uif* lir-VPimo I Or.ruf . I« l» or.h o» r4i'f|' 

OfU«r'«, ofuio 'lir. Imoi ||||,?1 || 'riivroiiil t'ih'uP an {| |il»>|pllfllli 
ImililtnH: nUin llml flip i|orts!ioii of iO'|-' Ilsomurfu! fiimre, in niirli 
PII«W flm I0t»40»»»!fi0l4 Isfol lo 1*0 rii n lowf* feoin |»r:iHi 

hii’Ullonl iflii ionmil iifo ontiiloit t« » a** iiw*rn.oii*pil »n I'nafii 

graph 4111 tif fhi» Maiiiwl, 

Bhiain liil p, rolhYitif ol !. I». tl » 'o* A’! 

XiAMi litn'pxirit Art i III or IWj|i. IP* 14 

JlipliCiifnnt /or miiftiinm im Iriirr iiuf fi| 

/nm in nmrt /^r pujur 1*1011 #ri*i to 1*0*01 lilr Antf /or 

fiidtimtmn p/ tilh la ritil ronfl ml fir-pri**ir|i 
Ciml md mmnm poiiffi— A.-f ^l4jr.il III of 
llf2CI)!| iitllCW llillll f‘tiflirf r*|ti friK# ilr.'irp III 

G&U$ 0 iur uiiktmfjh rmipmipd m uppfiti! ly 

/«,%«.] Bftctidii 4P id llio I*iift4 Itpioiiim Aa iiipatw iIhh iln» 

ortirr of tlw Cnlkrtnr regariliiu Um ni unmm sii fli« rtirinal 
rrgiitw rhall im flimil in4 rl«l! iiyi lip rb{i|!oii|.:wl m «ii) 

Wili«cc|iie«t pra^poding, hot Hint it wiiii|4 ihiI protool iho *1' 

giiifsd piirfy Irpiii p^lalili^hini lii» figlil m mil <4 fr^oinif 
eoiirl haflni jtmidirkoin li Mhmn ilmi If a #nii fm r.^fnlPmlo 
laf itieh ripil Um In a fttpiiiio mtiri fliol mi pi « mil tonfi, 
hii ttmtili waiili he ly ipfinrnrh ilio wmiop ^iloih «otii4 

ii0t hi hoaad hy tht |irpfwtis ardoi rofniiog 
Bimllarljf 44 Riiwlf pwidw ilwt #li m otoloi 

stifUon 40 nljSiU be Wn4ing an ell wemio i’.i.h*, liio l-in.lu,* 
character of the deeiiioii iumhi itmi the teJuaal !o olpi'f III# 
aanm m i\m atinnal rtgistfr ran «ii limiPr In* rli«l|rngr4 ht um 
ritimuo court. 

So, wltore a apfilkation f«r itiiifatp»fi %i4i» rr.|rpfr4 tm 

hi« Mlure to pvmhm au| md tlipii ilw mw4 tm 

lanatel for poiiewioa In the rovoauo eoiiri* it w## lirpi ihii thv 
‘pmmwfl wai uol ehallongiui th« mftmittmn of ili« iinraiititt 
it hemg Mniitted hj him that h« mm out of ; mut iIp 

royemi© court had jurlidiction to gl?© hiiti * f»*f 



(iKNKBAL INDEX 



^■,''‘ll;: • •«“ <•> 

.,, 1 . S',S“™S' sf^is s 'S“^ 

I. I1.1IHA ,v, , «,icn ho lu«l failed to oxercigo jurisdiction, even 
di''nn''.o;ri>”’'h?m. I^^trict Judge and 


U.imji Mill t’. Dovi I'riiRad, I. L. E., 65 All. ... 128; 

darwaza or courtyard 
tlio h,m,o of a rmyat-Ruyat'c right to huUd cJthe 
orthiui d.iuNinoi ,is>iiiirlninnl io hm /ioimc— L icence.] A raiyat in 

oon., ;!f'‘ f H. ■' "r'' ''''"'‘'''1 1’"’'^ ‘‘S Of right and without the 

i.mi.oiit .1 11,0 ziun.ndar on land which he has been using as an 
mih-r ctiluin or courtyiird apimrtonant to his house. 

1 1.0 .i.ioohon who(h(*r ho has a right to build on any land 
io houBo and nofc enclosed witliin it is one 
of fact to ho d.'fermincd on proof of the terms of the license, 
by dirrrt f^vnlriav' tir bv inbn'cnco from the conduct of the 
parhu'fi nnd the ttm.' to which iho land has been put. 

Kafan Bnrhai c. KiHhcn Dei, 1. L. R., 55 All. ... 204 

ou ’* I -(’oimtnudion of doemment, See Stamp Act, 

Mi'Hiisin ami urliclt^ brK«)(iv) ... ... 374' 

BtuAi* rnb'rruoNrtm Av,r IXVIU at? 1879), sbotion 12-— Contempt 
nf c^ int !?y a plcatlcr in his personal capacity as a 

party - Ibmnpliiniry action ... ... ... 143 

Iir.iiAi* l*iiArritnmr;iifi (Fimn) Acf (XXI of 1926), sbotions 3, 4, See 
tlftniidor iind client ... ... 570 

sfotion^ 10 , M-^''J%idgment'' — Order of remand^ 
ippftil --fiinil Pmmdtm Code, soetion 148; order XLI^ rule 23— 
ordrr of remand, fixing a time for fulfilling the condi- 
thm and in defnuii the appeal to stand dismissed^Decrea or 
onl#»r— Ptifi'or In mimui tJm Ume»] An appeal lies under section 10 
of tlm iMitm Fnlont from an order of remand passed by a single 
Jtidgo the High Court under order XLI, rule 23 of the Civil 
lYoriHitne t‘{ulo. A fmnl decisian wliich effectually disposes of 
the appral lunoniUH to a “jutlgiiiciii" within the meaning of 
10 nf iho Letters latent, wholhor it amounts to a “decree’^ 
or not. Berak Jerarwhml Bhngilal v. Dakore Temple Committee, 

3tl A. fi. .L, aicplaittod and distinguished* 

Where tb(^ loVk^ir appellate court remanded the suit on 
ftmcliiinn that, the appellant should within one month file certain 
paper#! in the trial court, “and in case that is not done, the 
remand oriier ahall mil take effect and the appeal shall stand dis- 
iniHaed aiiiematically upon a report being made by the court 
below that the order for filing the papers had not been complied 
with’*, and iho condition was not complied with but an extension 
nf time was pravesl ftjr, it w'iih JieM that the order was not final 
am! did nt»t amount io a docrot^, and it was open to the court to 
extend the time, 

Hititl Lin n. Anant Ham, X. L. B,, 65 All. — 828 

ta rn rn nr:<n‘it)Nn IL 85— .Turlsdiotdon of High Court— Powers 

of Incitl legislature to affect such jurisdiction ... - 1008 

hrvttUH Fvri?^T, uwiTioN 80. * Civil Procedure Code, section 

lOlKr) ^ 

liu'fs-;!)., Itigl.t, id rniyat to Imild on the sahan darwaxa appurtenant 
to hill Imuso 

^am^-Vomlumft^ Jim on shares for debts dpe to company, See 

Company *“ ^ 
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for lirtwrf, Srr |aw 

LiMi'fATtoK-'-Hlspwlnlioiii llwl ill krfiiiili pf |i»%wont nf n\ inniiihiv 
intwort flic priirir!|isftl »lio wiiiiiii Iwpwo ihii*' Wnii-oi' 

I !iwrrATi«il-*fVrwH'fii« n ifw,, \rf, 

LiMiTAiirw Ain' |IX or m^nm tl^ » ArKr.^*.^ 

iioit hf jmlgftiptitHkkfiir to m foliar iliH'-rrp !iol4o? ngfroitii: 
to giw tittup 

LnfITvnoH Am* fIX nr io;rTi»nrt HK 'i4» hiymfnl tn hmu! 

irriffttfi of ilfhUtf I’ul ffilhml ifhfihff 

Of primiptll |sp |-rrclff<,f twfrtr.^l 

■Vof i»l |»|frff..«f iii jtiK’Is l.in.frj 

tti'itf* l’|/ if.trlf. f.f finl tt**A?f»virfr»iii«iriif o| fhr l^htmr } ft ip 
nil prrotto.ni?! flmf. %%iK’rr* oiif'irsi im hhI 

AUrh* tllP ilrtttof »|r*ri:i lir*! >i»"iil'.H‘ iivriitiiJil llsiif IliP l-'i^lnro! 

Illlifitt hjt hull m to kr lll'IOnl^nfifrl It 0hiHi|4 

ho mniiriornl In IniVn iw!i |-■ll^l| In-' Intn |niiv3|Hil A 

tinhinr tiuiv |i»y » oorl.fiitt ittnpiif'f ni rufl ih*n i*f m 

«iijo from liiiiu ttiflinni tlwt ttin #nni In hft 

liriiiW fttttitrill* inlorr#! nr |ttitinij-i«| : ih^ ^ |inw»nrf, 

iip|sW|iriftfr #ttrh |*«i%*lttnlil |pwiirfi« ittlrin*!, mn h,^ n* nniifliHl fn 4n 
vimipf iwttttti 1^1 f4 llin r.niiirfirt Afi, I 'li ihr> i-ftinwf 

ho WttHtcIrffHl In hr* Ihn nf ir?lfr0<5.l s«i tnoh* %nillnil list 

nf |4o«iion ittl nf Ijsr' |,irniftdirfi A'-"^ %nf r»n if ho 

rMlii-shtornk In hn i^ovinrlit w .«;»*: **f ihr* |*rtto't|»4i|, 

{f»i If him hooii hiwfnlly i».|’|n.'|‘rirn'--..i 1 %■■ sIm « 

Ififriwt, Tlirrrh*t|i. nltllnniilt Ifiri it ilm |s«Mnnt|| 

III flin linflillviiitin ' nf itlfi ,|fhfrir, Inn'f »■! % *«. f Rnr 4 iiti-iiif 

|trdif«tt nf thr I A»i. 


\\ lirff' II finittnr H rorlinii r>mn i>f itsoiint in fni® , 

Sf rilHItnf ho P}ts4 llifil fOtrh |*«vii'rin !.'» «i!» a. In.w, 

loifiittintit mnhr noiimn Itt i4 tlm I %»i ni lnil»iliiy frir 

ihp hiliiior wliiolf tmf W in 1*0 1I110, 

Hunt Hfiiwl f. |l|li4#’k Hlniltoi, t. H It . An All, 


fjIMlwruw A«rr fIX or IIW, mitmn *MK r«n¥i#i* l*4ft pitym^n^ m| 
imnmiml Aekmnvlf4ijmpnl of smh imymmi m fltif* Infm4ift^lm§ 
«,»/ ihti ifrlifttr-'«Xlli4i iiorrf It# imfliHi 

tfttil- if ilm f* mihm Itw# 1 Thn |»«fi |w%'ifiriil i*f Slio 

lintidpal «f ii will* ittwk willilii II10 prk*il nf litiiifniiitti, niioi* » 
frt^ih iltrl to lt» prlwl df llttillitiipii. »ii 

itiml d llii |m|isittttl III liw i*f, nr in » 


wiitliftg ilgwi bj, tbi p»dii 1I10 fi^yinotil. Ittii ii k ii«l 

iti ai?fcllttwi«*t||ti|0iil nf 1I10 imyitioitl III 1I10 littttil'' 


iiiirw«r| ibfti iS 
wdt4ii^ nf tlf« dttbtor ilimiltf p Itw |*<>fin«i nl 

limtfcalbiu ^ It k Mtmtgit if tlir w tiiwk miiiiwi flw 

IMiriotl cif limlliitbtt wni il ilnrs tint iiwltor llttl llm i/'|iww|p4|| 

mttti ill writing k niniii li| tito tfwhtor ifiw 1I10 r^imy nf ilio 
pried ttf liitiitftilcitt, 

M ilii|h i. Oiibli Itok H In II , M All. 

LiMWATOi Am (II m ITOk mmtM$ IP. iitk i*#i. AVr r,4in 

pmki Aelt iwlta SI 

LiMiwicm Ait tlX fit lSg|, jttttrriii ili, Him tnt 

betwpfttt Ii |»rlftttifml ftfi4 Itl* miiiiiii#«kfi iiofii 

IsIMltATIOM Am (IX dr Attlioti e| Mifrlnm# I #sf# hil 

mth mnm fm pniimmt to # wrfitor 4 r^tnlrr rfinloii** 

Jmrnn to pop pi mnmqu^nt p§pmm kp mm4m Smt In 
otmr from mniff tfm ommrn hfi milk him 

the jttttto ffir p$.fmm% to ft wlitor 4m ltr|4 n .korro 
ana iU Tmtiar Umw^ mmny fmm t lltiri |w«*fi mt lii*i |ct!li 




C;ENEEAI INDEX 


IO‘>C, and therewith disoharged the decree of his 
. fl'i'ii snod the vendee on the 9th of 

i'.vemht'r. .I-,,) f„r recovorv of the Rs.2,600 which had b^n left 
u> doiM s. t„j;eth<-r w.lh inter, -Ht, thereon at 6 per cent, tom thl 

nl^vl winih, tin',^ 

If It porliou of I lie tmrihaRo money is left with a vendee for 

r,''T ' ,1 't ‘ « Md no time is fixed for 

. ihi'it' It im implied agreement on the part of the 
V.m.hv to pay (he amonni. dno (o the creditor mther forth- 

uth .-r vv, (>'»>. a mumnahlo time. If the vendee commits a 
hr.-! .'l. of thii, imphi'd ngnii-mont and fails to pay, he is bound 
in hiw to in.hmmify the vendor for any damage sustained by 

(ho hillor in eon«o,piem>o of the breach. The suit by a vendor 
ui tumh .•mv!,. wh.'re ho hmiRoIf has had to pay the creditor, 
IS* t\nt tmt' for tlu' reitirn- of the unpaid purchase money that the 
fuilod in pay, but ia one to enforce the implied contract 
of mlvumny, ih.; btvaeh of which was committed by the vendee 
bv Uuhnix to mulu> (b(‘ pnynunit for which money had been left 

wHh him. uTul ilu' euit comes within the purview of article 83 

of ibe hutiifnlinn Act. The time for such a suit, which is one 
b't not bc'fpn to run against the vendor till the 

dnnjnge bios netually been suiTerod by him, i.e, tail the date that 
ho b{i« tmitio the payntent to the creditor. 

limihnlmr Ihti v Jmi lUj, T, To K, 84 AIL, 429, and Ram 
Kmiin V. SUfuil Simjh, B7 Indian Cases, 804, distinguished. 

Otikar Hingh i\ Kardii Vrarnul, I, Ia B., W AIL 
lillirrATifiM Aut ftX ru** tIKlB), ahtuii.ks 142 akb 144— /ywit for 
pm»PMMum nf^ iwtiiaeshle proiwH^ haml on UtU’--‘Defendant alleg- 
t>}rnrr.fhtp Itnt not proving any tM$--Adverse possession — 
Hurdr-n of pmnf m (kfmdanf.} Article 144 of the Limitation 
Art, luut not nrticio 112, is applicable when plaintiff sues for 
Ilf itninoviUilo property on the basis of title; and 
wlirr*' flm pliiiitiff proves hia title he is entitled to a decree 
wiloi* tlw th^fomliint suecccids in establishing his adverse posses- 
iitiit for iiwro than Ti years* 

Where h ptirchiHor of a house sued for possession on the 
ulii^giifinn that the defendant was a tenant of the plaintiff’s 
vofidor, hut the defendant alleged that ho was the owner and 
dented that he ever was a tenant, but the defendant failed to 
lircifo Aliy title, And cm the other hand the plaintiff proved his 
tit I# hut did not prove any tanancy, it was held that the case 
eAine under Article 144 of tho Limitation Act and it was for 
thi defeiHkiit to eiitabligh adverse possession for over 12 
yoArA itfid not for the nkintiff to prove that he or his pre- 
ilure«fitir in iiitewit was In possession witliin 12 years preceding 
the Milt, 

Kidlan e* Muhsmmad Nahi Khan, I. L* B., 55 AIL 
Af^t ilX 0f IWh Mmota 182(5)— Certiffcation by decree- 
huhler of payment out of court is not ui application to take a step 
III liid of execution »«» #•* •*» ••• '"■* 

LiMnu’ifUi Avt tfX nr 1W)* Atmowi tB2(5)---Rmmt4on of ^decre^ 
Aho appUotUhm>-44mUnH(m-- Ptevions appUoation allege^ 

Um:i fhle/1 An Applicution to execute a decree, or to take a 
m oKOcufiolU nmdo in aiwrdimoa with the Code of Oivil Fro- 
rintuns til tim proper r^urt, and within the tme 

iinilrr tlu. Imliun LimiUt on W08, artide 182(6J- 

if uittiii' l«*fort< .lomiary 1, 1«28, wlwn Act IX of .1927 came ^ 
f,.r.*n f» oKti-mi (lu» tiwo for ax^ntag tiie “ 

imt tim ttj.,.ii('iv(ten wan made wrth tbe genuine intention to pro 
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r-f-l V. luim lh»hp. I, 1, 

All, Ih n|'pr*n-ml, friPit f v. I. li. Ii , 

4lll t.l rai^'TPtal 

Kliil}|-wr-llttliwf%« }%hm. r. .-.f I 

m All 

%\hWUh tW Hi:vr%*rB ri»PAiir«r.:vT.. vnxnm %\\ r.i« |IV?~- Tl. 

IBS, 4PI* A-f. 

liitliwr r.|iar^*r« 

«4' --Vimimn pf a||l*»riil‘ri«i. Sir- l r.’rs|.;'irsii i 

A«i, 

AllNuti— IC.r |vpfr »ip»'rw ^gmmi p-mni 

gtWfihill lifr'iii.-- ■■l.lriBrH.liP# %4 triiii»4 .. 

l>r Sth-m$iiy pI 

Afi, U*, 44 

Mpiwiaiim m mmm- luv»w*o!,:ft *4 r 

WlltflHlv'ii l-rli »»|1 Iillirp» ?« a§*-U'4 It'.*'? r|»f 

lltlllAMMAWN: MW .IWi^r- lri4.Hr 4 lirn |pf ilnri’* 

I «4 *f/|'rfi<l‘ 

#flf, im n| fp f4'lH5^ I'.o* #r«ii,'S!i 

rrs*l«^i4ri» .fii-#ii 

|^w| «»| iffiiiMM*'-" Krt'li^tirr -Irf il o| 

11* «1, .IfllM rr4ffsff> *i«i A%4? Ip rii«-frrl fn 

Wiifir^f If.Hn 4^1 rv.n-r'^t 4‘lr .1, 

hut flPf r.r,}vhf'4h^m f*4 >'’«», li |»|ir4 

mil f»* thf |S5 ] All Hull |» 

{1H»pf4s4^|||f*V l'»t' SI AliilittSiiidUfljtliliU Wlslplf I 0 1*10 is|il4l«| lu li'fnif* 

lllWiP'iflllHIi uf lr«' I|l|i5}*<lti<i'a IlSlIil lirf ||♦5.|»rt| 4rl>| |« |iiiul 

|» nflci wliJillll i‘1110 0|»l»H»r-l |i»i»e»r «.■};»»»» |vU«-ff.s|lf qi|»4 H»'! 

liy fiifi’*’ |if ffftHri i,f»!v#f*til *4 llir> p!||of ImU'I® »i 4 

lilwtimiil Ifi iiftf lnliiiig ^nMrnmmi «l It**’ !04»liil* la |4 *h « t*r* rppiist 
©f Iwf riffel i'll |4'»i»0aop»ii lyiiil a.H of<i4iiiHi »f 

hm liewtr litilil. 

irirff'’! firtMf ©f III# |#tft»ri|i»ii#c» fil # , r»f 

Clf llm liy I'll# filtl«*f pl I la# Ipgil illii* f pf flip 

iitilt#, ii iwl lip i.iili' ptpioiiPii |i% tt'tiirli « AlHl»t*iitiii*iiiw 

IllWfiftgi Clf h0i%mm^ pf llw rl|4|*l|r.|» ♦'«|S Im I'HutPil I'if 

flrttti fif •iK'littlli i 111*1 11 i4 ilip iCtr*|p|ir# A<i, »Sit' ptpiriirp 
IlftWlliMlIlli Ilf ill# A«i, r niplpr 'Ppciitifi liji&i, 

cSfft ^ liM lli# iiiiritnw #1 r<>n»i4rfiii|s" «lwilifff ilip f.i.i;i r»f 

lateiip m l^ill®i.rf ii nititii^l i.«i|wiili^i.ii«i'»lit'i|* «iiy nil# pI 
Isw III llii wtiiriff, 

AVIwr# tl® ©f ft iwlftifi Hfifipr'it m%m4 in iwit#? ilm 

firoprlj fratti iIip in «fi»l iip|4p*4p4 iIw 

filldafft ftli© fti iltfipilifiifilft* ipfl Ip# tftiiiliit# iliil p«»i rl«ilipti,||# 

lli. iftii oil lit gpiiiiiil i.*l m^mivmUmn ii. «#« h*'hl ilrai I'l# 

ftifiailfttili ill tioMPiiiififi 111*! p« inpMj »i4m4i i« 'pliftltpfigp III# 
m llw plftitiyffft’ mh ilwi* itliirli 
■ fclii ftaiwi ftnil lli« tPfiilt##, 
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4 i t, I, Il II , f 4 All 

Motammaba'II Iff |*lptl a'rt It*| il vl «:e I i'4p 

'Whtrt iliwi fmf of wwltfi m ifftilibl# 

mmmm mmid Im #f iff|l||.|»f| 'fliil 

mf§mm f# emJ^ium 

'j ^ ifillilli #f I 

^#1% ^ uf mmi^lni^tpwmkm nf IIiiIpiwh 

, ekim$i opliitt itufSm 

aI H|hl of ft ltiiliii»ittii*lftii In iiiftiW 

m m% p%fmmk ©f wWi of ifc# p»iti|si |^#fil«ii nt iipr ilump? 
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thr rouNtinitnafinn of llu' innrria'H'* tmloww n 

""' ”■■ ■' ” "" ~ s“r‘2“*.“ 

UHiapfiblr of itivnig rwiiiciii. ^ ^ 

,, ,''‘U’"','*''' "'>w’r'ftti«m of Mahmood, J., in the ease of 

Ahdul hitilir V. .Siifimii, 1 . I,. H.. h Ati i.in i,S® j- ? “ 

f.mndo,) .„,on a »™' Wl4 

itv" ■rior’-o‘!o.m'r‘t..xt' '' fi M«h®mmaaaJ 

{*n^, »||«I iunip|i^,lt it'Xtfi fUKi fommfntawew of Moienf iurists of 

u^’ugm?n, |mthori y x^mM U,. rited in Hupport of the opposite view, 
>of I mmh\ hp thmgormm now to m hack npon the long -course 
of^ilwimonn whiph thmiglupit Indk, excluding OudS, have 
anil fnllowcl that didtuiH and thereby to unsettle the 
hm^ h> tMi iidticntig tt^ the well m'Ogmzcd principle of stare 


Uuur la no ah.tduir right in a husband to claim restitution 
uf mminml r*gh^« agiuiwl his xvife unconditionally; the courts 
\mvv a dn.TPjtt 11 fp xmkv the decree conditional on the payment 
pf her unpaif! dwer dek or to inipoHc other suitable conditions 
considered |iwt, fiiir and necessary in the circumstances of each 

i’8ir. 

t ndrr the Anglo Muhaiinnatlan law as administered in this 
tounlp* a ftud fur the restdution of conjugal rights, though 
hrmight ha- the enforrmneni td a right under the Muhammadan 
tiiw. i» in_ Ihfi iitdurc of a ^uit for specific performanoe, and there 
m tt4H'or<iitigly a roilnin amount o| discretion in the courts of 
lUificp winch can impono a romiilion of previous payment of ihe 
flower dell! i*r of a fKirl'oii of if* in the decree. 

In thp particular cirennodnnees of the present case a condition 
f«r prrvfotiff p;iymont uf the dower debt was imposed, having 
fegtfil fo the i'luiiiideriif ioii« that the amount of the dower was not 
HKfUiiivii Ilf Iwfom! the mmm of tlu^ plaintiff, that the defendant 
hid oliliiiitwl II for dower in spite of contest and the 

if iviiitpidird to go to live in the plaintiff’s house, might 
find li vipry didlindl In rcili«p tier decree which would thus become 
luiile, tlwl Ihe filiinliff'i «u't wns apparently bv way of nullifying 
?hat doerein and ihhi the plninMfT had been guilty of legal cruelty 
ffi Ihf defend aiii 


Where ti Vk'm oatiddi'dicd that the husband had been keeping 
i mlilrew ftt llio iftme hmwo with his wife and that, when 
«iuftrrc|fi eriiiietl tm that account, he treated his wife cruelly, the 
I'liiirtt in a puII for rosftUitlon a! conjugal rights, imposed the 
iortdititin^ that, unkso the husband gave an undertaking not to 
hmp nuf mklroni in the hoiiic, a separate house should he 
prov ‘ffoti for ftio wife, and two servants, of her choice, for her 
l*rrtionril wiiftoy «hcwld further he provided for her. 

Whore aii injunct ton \n cliilmed against the wife’s relations', 
the w h hiwl gone for protection and safety, the 
nuii« H ott Ihe |»hiintiff to prove thnt they are actually inducing 
fho wtfo fig»iittd. going t-o her hushand or preventing her from 
d<«ii|| eo; llm fiioro fact that ihey gave ^shel tor ^ and protection 
it» her etttinni juilify a decree for Injunction against them, 

If iw fiot a geiiem! rule of interprailn^ the Muhammadan 
low ti Hi whetirvw there in a djfforonco of opinion between Imam^ 
Aim lltifiifii find hhi two dlwlples the opinion of a major#, out, 
of fhe Ihfco wit! premll, or that t!m opinion of Imam Abu mmia 
will firevtttl owr thiii ttio dwclplos; there is no foed^rulei of 
«fnver«iit ap|4 citlon In such cases. If one finds .a c(uestion well 
threshed wif mid in Iidw centuries a particular interpretation 
ttdoidcd hf ihit Ittftiling Mvm and text-book wnters, wouia 
liiU hr proper now to go behind such a cunsensus of opinion and 
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decide a ipohit contrary to such opinion* on tlio ground that the 
majority of the three Imams favoured that view in the earlier 
centuries* Riiiles of preference were for the guitlance of ancii'Ut 
juristB, and they are of no help when there is a cUnir preponder» 
anco of authority in stipport of one view, Bui if in any case 
the later jurists have not adopted in clear language any one of the 
conflicting opinions, but have merely stated ^ the conflicting 
opinions without ojcpressing any preference for cither, then it is 
implied that the conflict of opinion was still continuing without 
any general concurrence having been attained, and it wtmld 
then ho open to choose whichever of the opiniomi appsMrfi to be 
the sounder and better adapted to the comlitions and the tu'ctls of 

Ania Begam u. Muhammad Istafa Wail Khan, I. B. B., 

55 All. ... ... - T4t 

Muhammadan lAW-^-Wakf^-Comirtuiion of trahfnamn ^Whether 
intemt in properitj 4edkate4-^Inirntion-^Tra of Pmpert$ 

Act (IV of smtion 8.] On August *29, :191‘2, a Sunni hfu- 

hammadan, who died a few days later, executed a deed by wtiich 
he purported to sell two villages to his mother for Bs.2 lakhs; 
the deed statexi that she had paid Rs.10,000 and that she was to 
apply the balance of the price to charitable purposes. By a 
wakmama, executed by the vendee on .Tune *28. 1918, she stated 
the terms of the sale and declared that she thendore made a 
w&kf of the villages, subject to a charge in tier favour for 
Bh. 25,()00, being the Bs.lO,DCK) Paid and Bs.lB.ncm alremly spent, 
and she ajipointod as mutwalhs herself and. nfler her death, 
the respondents. A decree made in 1917 declared that the sale 
was invalid, and that the villagea were divisible among the 
heirs of the vendor, Ins mother being entitled to a one -thin! 

■hare. She sold that share to the appellants. After her death 
one of the mutwallii olaimod that the onevthird share was wakf 
property and the sale invalid. 

Held, that the dalm failed bocatise looking at the iransaotion 
at a whole the Intention of the wakif was to dedicate only what 
she thought' had been entrusted to her by her mn for that imrpoie. 

Even if section 8 of the Transfer of Proprty Act, fmd any 
application to the cate, It was exoluded hy the intention. 

^ 8ahu Ear Prasad n. Fatal Ahmad, I. L. E., 55 All. ... St 
MuNiCTPAt Bvk-mw— R equiring limnoe for sale of inilki finin' etc.*- 
Whether ultfa tim ... ... lit 

MtiNiomnnis Act ODocAn Aor H of 1916), iiotions 9, IHA— 
‘‘Baildino’’— Chabutra with Umpofuf^ awning or $lwi owr ii^ 
Municipalitm Act (Local Act I! of 1916), Mcciion B07-.» 
Continuing hnach'^-DaUp fine impomd in awHcipalion at ih$ 
time of first conoktiom^ A masonry-work chabutra with a pal 
or shad over it, even though the latter may be of a temporary 
character, comes within the definition of a building in icotlon 9 
of the Municipalities Act. The putting up of a pal or ahoi!, 
though not of a permanent charwto, on polti driven Into a 
* masonry-work chabutra ammmfei at ltasl to ‘^altering part of a 
building, if not to actually ‘teriotlni a building,’* within tim 
pujndew of sedion 9. 

A Mariftrate, when eonvieling under loctlon 1197(9) of the 
Muniedpahtie® Act for non-oomplianoe with a notl« i««m^ by 
the Municipal Board for the removal of a building, scntenc^ 
the aconsed to a fine of RsJO and to a further fine of Be.l |w 
day for such time as he might oontlttue the breach. Held, 
that the order of daily fine, pasted in antlelpation of coiiti- 
nuing breach, was illegal. Further proceedings had to he taken 
in case the breach was continued, and upon tuch second con- 
viotion a fine, calculated at the maximum rate of BfiJ per 
day of the actual period of persistence in the hraimh, could bo 
imposed. 

Emperor u. Munshi Lai, I, L. B.,‘ 55 All. m 
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MuNtciPArit nr.j; A<t (licu’Aii Ac-r .U uv U)iG), sritions 180(5) 185 

Ci>mfrmiwn of huildintj before saneiiofu-^^-Nolified Area-^-^hiether 
.^cctHm m), clan^ie (f>) npphcnblc to Notified Arcas-^Municipalities 
{Amendment) Aet (Jonml Act U of 1010), sections 14, IS-Inierpre- 
tatmn o/ sfoiutcs R hen certain sections of au Act are made 
appUcahie, htj the authoritit hainntj power to do so, to a particular 
subject, mhelher subsequent amendmenis in those sections also 
become automaficaiip nppUcahle -^^Itmidpalitics Act (Local ict 11 
of 10ir»u seeinm ait (bmiphunt under section 185 filed hv 
President of Kot^,fied Rmi Pommittecy udiosc election as President 
itas invuHd A urisdiciion < | Itisuuuiuli sib liho Xjoc&I 0 ov 0 r!iin]i 6 iit 
him twi, in ihv o\ovcmo of i\m |unvo,r8 vested in it by section B3S 
of the WuuieipsititirB Art, 11 of lOlG, extended to Notified Areas 
the of the Miiniriimliiies (Amendniont) Act of 1919, the 

wneudmentfi intnidiK'cd hy the latter Act do not sipply to Notified. 
Avesm. Aceordinpjy, chuiBe (5) of ncclion 180 of the Municipalities 
Act hm no application to Nidified Areas. Althoniith section 180 was 
one of the sections made sipplic^blo to Notified Areas by Government 
notifh'ationa in dutie. 1017, the subBoipient addition to that section 
made by the Art of 1010 did led ipso facto apply to Notified Areas. 

Htn when' a peraon |.tswe notice to the Notified Area Committee 
r^f \\\n intention to nnike ci'rtain coitsl ructions, atid' commenced those 
ceiwtrnciio?t« witlmni having received either any sanction, con- 
ditional or ijncoitdilionnl, or any refucal from the Notified Area 
Gotntniiieoi it waa hfld t.lmt he could, not bo prosecuted under 
«cction IHft i*f the Mtmfdpalitles Act. 

Where the Diertident of a Notified Area Committee was 
anthf^rifiwl hy rp«ohitioti to file proiocutions and complaints, and a 
ocmipltiini ttiidor »octkm 1B5 of th« Muniolpalities Act was. filed by 
a pomiti l¥c«itlfititt wIior© aleotion as Bresident was subsequently 
lioltl hy^n rivtl court to be Invalid, it was held that tbe complaint 
not having boon filed by an authorisod person according to section 
B14 of lhf» Municifmlitifis Act, Ibo Magistrate had xio jurisdiction to 
try the ciiw and the conviction was illegal.. 

Kmprer t. Bifalaa., L 'L.'R.* 55 All 

MoNiaicAWfiiw Act (IjooAn Act II of 1916), sbotioh.8 241, 298 
MS41HHCI F{tt), (5) ANU (dl— Bpe-lato requiring lioeme for sale of 
milkf dalii etc.— Ultm v»es— Powir to establish^ regulate and 
imp$ei marh$k §tQ* dom not include power to impose and leuy 
lleeifciif/t A byidaw framed by a Municipal Board prohibiting a 
ihijpkecper fnm Rolling milk and daM etc. without previously 
obtaining » llconw from the Board is ultra uires, 

Under section 29B, claimc (2), heading P(d) the Board has 
tht‘ power to provide for the astablishmont, regulation and 
inspect lull of markets, etc., and of places for the manufacture, 
preparation or ealo of spccifu^d articles of food or drink, but 
this imb clause does not speak of rcciuiring or levying licences, 
am! li wmdd thnng violence to the language to hold that 
a rower to make byodaws for the above-mentioned purposes 
ineludeo a power to niako by(5daws requiring licences and levying 
(mm for tbr of ftptHufHvt ariich',s of food or drink. The 
power to make byt^ laws regarding granting of licences is con- 
tained in rccGen iHl and in nub dauHOB (a) and (b) of heading 
E of oeciion 29H, hut that is confined to the sale of meat, fish, 
friiito, ami vegetaldeni and does not apply to the sale of any other 
arttcliti of foot! or drink. 

Emperor n, Asa Barn., T. L. B., 55 AIL ... ... c 

Mt^mmuAUvnm Aer (ImOAn Act II of 1916), sbotion 807--Daily 
film lifipoaod III iifcldpation at the time of first conviction ^... 6 
MuMuncAmwm Ac^t (Dormn Act IT of 1916), sbotion 8W~-Complaint 
under mmimx m of the Act filed by President of Notified A^ea 
fkimmiftetn whoso cloction as President was invalid— inal ultra 
mtm 
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MtmxcirALXTTKB Act (LocaIi Act II oi** HKr.'uoN a‘iA Xo/ 

ctpplieabt& to mit$ m contrmU-^Smi hp oontrutM for jmumoni 
for works Section 826 of Uio M\miripaU%iim 

Act in intruded to apply to stiHs in tort in renpert of \vr<»n?,ful 
actB (lotto by a Municipal Board or by oniccra or aorvanto of Miat 
Board; and a aiiit baaed on c^ontrtiet la not <'tmtompkttHl by tbo 
ioctiott* So, a ftuit by a contractor for impmni for works done 
docB not cotno under Ht'ctlou 8‘ld and tltc linutaiion of siv nuudlru 
prescribed by dan ho (8) of that Beet ion, does not apply to Bud\ a 
ftidt. 

A Municipal Board and its (^ftlcera and servant h are treated 
on the saino footing ai private individual, wbon tb(\v enter into 
a cotttra(?.t. No special privilege aetTuos to them to niaking eon- 
tracta and the law of linv’tation for contr^wt auits ia tba aame 
for thorn as for private individuals 

Municipal Board, Agra o. Ram Kiahatti I. to R., B5 AH. lOOt 
'MtTTWAXiLi*— Wlud.lier a **Go*Hharer*\ See Agra Tenancy Ad, mH’tion 
220 ... ... ... ... 

Notiob-- -M ortgage of shares—Wbetber knowledge of managing 
director is "notice to the ©impanj, S$$ Company ... ... BB) 

Hotiob o» r^sotiwnoT Tnooiinmos to OHnniTons— Bffcct of diicbargc 
without notice ... ... ... ... ... ^*d0 

Nototib AiiKAS«-Wh(d.ber dauso (5)^ef wtKdion ISO of the Muni* 
cipalifcica Act is applicable to Noiifted Arena ... ... Big 

OATit—Efficacy of— RdigiouH sanction btddnd oath ... ... H7H 

CUras Aot (X of 1878), iiotioNi P, 11— 4grecoicrB lo hn Ihr 
0 ath of th§ oilmt parti/ to ho tuk$n in tt imrtminr form (Uinnol 
fmihi from agroimoni^-^^Oontroot 4d UK of 1, b-- 

Offer and moepimM^-'UkwomHon,] Tim plaintiff ntade an odor 
in court, through bis vakil, that if onti of tlie defendanta, imolo 
a statement on oath with tianpi water in hit hatal. the auil might 
be disposed of In acoordanoe with that statement. The defendants* 
vakil accepted the offer on kihalf of the dofendants, Indttding 
8, and stated that the defendants agreed to aMd<^ by the etato* 
ment which B would make after taking oath in tW |'»ni|awdd 
manner. The neit day was fixed for' ibe appearance of B for thu 

S ose, but before any statemenf had botn made the plaintif 
Led to withdraw from the oitr which he hat! made. Ilf Id, 
that the plaintifi’s ofer having been accepted by the other 
party and the acceptance - having been eommunlcatetl to the 
plaintiff, he could not thireafler revoke the offer; the agroi^* 
raent was a binding one, and the statemtmt msdo Ijv H after 
taking oath in the proposed manner was conclusive under section 
11 of the Oaths Act. 

, . Siya Bam- Bas e. jafannath, I. Ii. R., 118 All ... 

OnniMHOB—Prowcufion iftorted mdef Ordinanm^Et^pirg of Ordinmm 
^h$fot$ comlmion of tnal^Whdhif pfmmuiion oon he oonUnmd 
'"*afUf the o&pirg^Mmergmoy Powers Orditmnm Cl/ of IHil), 
seotton 21— ‘iSfpecial Powm Ordimme (I of 1082), srotmi IT*** 
General Olansu Act (X of 1897), wfloni 0, ItU^AppUcahiltty 
to temporary Aet$ or Otdinanm wMoh etepm nutomntimUif 
after a tme---Crmiml Law Amendment Aet (KKltf of IP.Ti), 
section ^O^Crminal Promdure Code, seciiom 488, 489«-« 

Examining in feckion.' hefore mwlmion of trial, lohnther the 
charge has been made out hy the evidenm,] In March, 11182, a 
prosecution was started agalsil the aocimod, and the Magiairafcc 
framed two charges, one under section 17 of the Bpaual Bowers 
Ordinance (No. X of 1982) read with section 21 of tho Bmcrgtmcy 
Powers Ordinance (No. II of 19S2) and section 80(2) of the Bpccial 
Powers Ordinance, and the other und^ section 17(2) of the Criminal 
\ Baw Amendment Act, 1908. Upon the framing of the chargee 
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i]m ftotMtfscHl \\vx\i up in roviHinn, first to the Sessions Judge and ‘ 
then in the Iliiijh i^nirt, and ohiained a stay of proceedings 
ponding dominion of tho roviuion. I^y the time the revision came up 
for final hrnring, both Urn ()rdinauccR had expired. 

Uiiih by the hhiU lhmrh» that the prosecution under the first 
charge could not continue after the expiry of the Ordinances and 

imi«t he tpmiihed. 

An offinu'c' conunitiinl against an Ordinance of a temporary 
At't muid he prosecuted and punished before the Ordinance or the 
tempornry Act expinn?; and as soon as the Ordinance or temporary 
Act i'xpireu any proet^edingn which are being taken against a person 
%viU ip$<} /(icfo terminate, unless any specific provisions are enacted 
for the continuance of such proceedings. 

Bi»ction fi, read with section 80, of the General Clauses Act 
of 1897 provuh's for the continuance of proceedings in cases where 
an Act or an Ordinance is repealed by a subsequent Act or 
Onlinftuco; it has no application where a temporary Act or 
Ordinance has automatically expired. 

Hfvtion ‘iO the Criminal T^aw Amendment Act, 1932, has 
made oxprt',*:a proviidmi for the (’ontinuanco of trials in respect of 
ofT{*ncc*i under cmlaSn specified sections only of the Special Powers 
Ordinance (No. X of 1982); section 17 or section 80(2) of that 
tlrdinanco is not iticluded nmongHt the Bcciions so specified. The 
Icgiidaturo muat he dcaunod to have intended that trials for olTances 
under thnrio neefiona of the Ordinance which are not Hpedfied in 
setdion 20 of tlui Criminal Tauv Amcmdinent Act of 1032 should 
not bo continuad. 

/7f/d, also, with regard to the second charge^ that at the stage 
at W'hich the irnd had reached, i*e\ when only tlie evidence for the 
prosfcuHmt had heen rcconied and the charge framed, it would be 
very underirahlo and inappropriate for the High Court to examine 
the evidence find decide whctlu‘r the offence charged had been 

made out or noi 

Em|airar o. Bans Gopal, T. L. B., 56 AIL ... ... 96> 

*M*aaT MiM'!m!p*‘-A deceased member is not a “past member”, See 
Ooropiinlas Acfc» saotion 150 ... ... ... ... 417 

WORT-* Aceii sod person swearing false affidavit. See Indian Penal 
Cod®, seetloM 193, 199 ,,, ... ... ... 114 

Pomat* Aot (V or 1B(U), sncTttm '.lO-^-Puhlic thoroughfafo — PuhUc park > 
wi^h pafh.^ umm it-^^Wheiher the *'park'^ as a whole is a 
** thorough fartP\i The accused and other persons convened a 
rucctiiig'to ha held in a public park, whereupon the accused was 
nerved with an order under section 30 of the Police Act directing 
him to apply for a licence for holding the meeting in the park. 

The order having been disobeyed, the accused was conyicted under 
section 82 of the Polico Act. Held, in revision, that tlie order 
iuHtual umier section 30 was ultra vires; the order related to the 
park, and iho park as a whole could not be doomed to be a public 
“thoroughfare”, although there were paths in it, used by the 
puldic, which led to public roads. There might or might not be a ,^, 
)»ublic, right of way through the park, but certainly the park waa 
not infendod to he exclusively used as a thoroughfare and this was 
not its chief or primary object. Tt was no doubt a public placOi but 
Hcciion 30 of the Polict) Act did not refer to a “public place’L 

Rmporor v, Parshottam Das Tandon, I, L. 11.^55 AH. I.. 862 

POWEBS Of nOOAL LKOTSLATTO? TO AffEOT THE JtJBrSDrOTlON AND 
fowims 01^ THE High Covet, See District Boards Act, sections 
18 , 19 , 20 ... .. ... -- ’ ... 1008 

PbaOTOB, See Civil Procedure, Code, section 109(c) ... ... 240 
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PMCii?iOi‘‘*Oninriinal ratiRiott ift High Crtttrt-™-*Pi‘wiMi8 

wviwon to SoMioitft Jttcige or Bifltrirt Mr^gifttriito ... 

jPEACffiCitt---Crtit\iOAl iwiaion io High C-otiri ‘without first upplyinit to 
District Mftgwttiiio or Bossioos ^luilgo 

Twiomm akd riaABrao— Dlaiut ulloging 

suit hut not meniioniug the |nou« ohiigal-too of iciOi*-whothor 
pica of pious obligation can ho raisoil «. 

BaAoi'fai Am rtiAoiNci— Siiit by to wmm fioisostion from 

third party— Voudor not challonging^ ronsidoration for tho «alo— 
Defendant eantiot raise stteh cjueation ... ... «•• 

PEK-KMmoN— (’uxtowrrr^ |fiM‘»-rfe/erfnfml 

' whH}wt mrludfr.i Ain.*firoi>wn • 0iri w not 

a Mmmmmt 0 / her /^?f/irrV fnmilv--* Hrht nf wmhr wilhm 
the third degree^^-^Siwk r^^Utmuhip iritli reiidorV hiinlutwl ml 
miffimnL] A Hindu widow in Ktnuatm sold the property in* 
heriied from her husband, and a anit for preempt ion was hoaight 
by a married daughter of the brother of the vendor's Inishiuul. 
Aecording to the euatomary law of pre«einpfiofi in the Kiiinunn 
Dwinion, as reeonled in Stowelf’s Land Tenure of Kiiiminn 
Divisloin a “kinamun'* d' the vendor, and a ‘‘relative ef the 
.«udor within the third degfw'\ have preferential elaima. Tlw 
plaintiff elaimod to ho entitled to pro empt »»n rMflu’r ground. 
Feld, that (1) apart from the oneatmn whrdhor the wnrd "luna 
man‘' did or did not tnohido a Idnawoinnn, if was ehnr fhiit fhe 
plaintif by her marriage had gone out of flie fatnily and eeiiiaaf 
to he a kiuRWoman of ilie vendor; and fil that the pfiiinfif and 
the vendor not having deaeended frmn a e'uninon anre»dor, the 
plainlilf eonlfl not come under the eufegory of a relnf.lve td the 
vendor wiilnn tdm third degree. The plaintiff ujMi, mi doubt, 11 
relative within the third degree of the vendors l^nbiueb hut that 
did not aftliafv the condition. 

Baehauli Dda! BIngh. I. L. IL, B Alb ... 

PBB-»MVTiOK~”srM>tt Uindu hp udidf iufwbrfjf--lbl«rflirr 

a mimr memtwr mlitlrd to pre-empf- fkortefd F^fepprl 
tiowVi^ mUdiiii a/ llm mh in pmrmpimi Mini,! On a sate 
joint family property by the adult meinhera of 11 joint Ifinthi family 
a minor memher of the, family hwugld a suit to ore enipi the ealu. 
Hald, that the suit did not ’lie; the principle of estoppel tifipliiid 
to the suit, inasmuch a« a mrmin in tho fw^ition of a veiKlor 
could not pro-ompt his own sale. 

In a joint Hindu family tho Mrta can and does set In the 
interest of the entire family, and in sucti a case the fart that no 
consent could be given by the minor himsedf i« imtimterittb 

Tn a suit for pro^emption tba viilidlty of the sale eamwl ho 
ehallonged ; it has to ho talcin as a valid and go«l heeaiifie the 
suit for priuomption is a suit for suhititutlon only; and if flw 
sale is valid niul binding on the .minor member, he cannot claim 
to pre-en^t it, his position being that of a vendor. 

Bam Binp e. Deo Harain, 1. L. E., Si All. ... 

JEtoatfAb AtD AOWTw-Hotioa to afint, &m Company 

‘*'MviLROiH-Do 0 tors^ mlhnm not pidvll^ed 

Bnm OoTOom Etom, IWO, nma of tmmhimt, etc, 

charges— Dower to extend timt beyond iha atattitory perloci for 
such depofitt 

DnOVTNOIAn INEOLVBNOY AOT (T OF 1110), glOTIOHi %7, ik 7S--T»um 
specified within which to opfly for dkohmge^Powm to erfcrid 
time evm after expiry thefaof>«^Bop{dm of order nmkr Prooimml 
Insolvmcy Act.] Where m order of adjudication under ilia 
Provincial Insolvency Act has h«n made and a time htw Imm 
fixed withm which' the insolvent has to apply for Ills diifhargo, 
the court has power to .extend the time even after the expiry of tlm 
penod originally fixed. 
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Where an appollato order passed in insolvency proceedinffs 
■was sought; to be roviBcd tinder section 116 of the Civil Pro- 
cedtirc Code, \i was^ held that the proper section under vrhich 
to ontortam Iho petition was section 76 of the Provincial In- 

fiolvenoy Act, 

Madho Prasad Vyas t). Madho Prasad, 1. Ii. P., 66 All. ... 241 
I^oviKriAn iNHonVKNOY Act (Y of 1990), section m~^Vestmg of 
property in fecciver>--TfawfBf (mortgage) hy undis- 
chnrgtHi imoivmt of pfopertAj mlmh had vested in reoeher— 
Whether mid or only voidahle^Mortgaged property re-vesting in 
insolvent after his discharge— Mortgage, enforceable — Transfer of 
Property Act (TV of 1889), section 48.] An alienation by an 
undiBohariifcd iiiBolvcnt of propci^ty l^elongipg to him is not alto- 
gether void but only voidable at the option of the receiver, iie 
efoct of an order of adjudication is, no donbt, td vest the property 
of tho insolvent which belonged to hkn, or which he acquires 
while tbo order of adjudication is in force, in the receiver, but 
that do(^B not moan that an alienation by the insolvent is wholly 
void and cannot bo enforced against him after an order of 
discharge ban been passed and the property has been divested from 
ibo roccivor and re-voHted in the insolvent. A diistinctiCn must be 
drawn botwoen caeos in which because of a statutory prohibition 
a pcrnoii is itU’cmpciont to contract or to transfer his property, 
and rases \vhtn*o fdw person entering into a contract or trans- 
ferring his pro|)(n‘ty is under no sucli disability. Notwithstand- 
ing tdie onUw of "adjudication an insolvent is not incompetent 
tt> enter into a contract and there is no statutory provision 
prohibiting an insolvant from transferring his property. 

So whore* after a person was adjudicated an insolvent certain 
property was gifted to him and he executed a mortgage thereof, 
but the receiver did not raise any objection and did not himself 
deal with the property, and after an order of discharge had been 
passed the mortgagee sued to enforce the mortgage, it was held 
that the mortgage was not void and could be enforced, and that 
ieoMon 48 of 'the Transfer of Property Act applied. 

'% ' Blip Narain Singh u. Har Sopal Tewari, I. L. B., 66 All. 608 

I'EOflKOlAb Ikbolvbnoy Aot (V OF 1920), SBOTION 44(2)-— jSJjfsct of dis- 
charge, as against a creditor without notice of the insolvency pro- 
ceedings ^Insolvency Utiles framed hy High Court, rule 34 — Pro- 
eiamation of insolieney proceedings— NoUcei} The rule of law 
ruacted by uoction 44(2) of the Provincial Insolvency Act, namely 
that an order of discharge shall release the insolvent from all 
debts provable under the Act, is not qualified by any rule that the 
creditor should have notice of the proceedings. The rule is based 
on a policy of law and not on any rule of constructive notice. 
Where no question of fraud is involved, the fact that a creditor 
had no notice of the insolvency proceedings does not prevent the 
operation of soction 44(2) as against him, and the order of dis- 
charge releaRCB iho insolvent from the debt provable under the Act 
whic4 was duo to iho creditor. 

It may ho deairable, in the interests of justice, that the rules 
ahould provide for some advertisement or proclamation of insol- 
veney precoeclings. ^ , 

Ktmdan Lai u. Nathu, L L, B., 66 All. 636 

Fnm^ro rontov, Hm Barrister and client ... ... ••• 670 

Ibaimio rontCY. See Companies Act, sections 235, 280 ... 250 

Bailways Aot (TX em 1890), section l^Bisk-note Form B— 
Misconduct"— Wrong consignment number entered m railway 
teoeipi— Right of consignee to ''open delivery"— Delay in making 
delivery— Loss caused hy prices falling during such delay 
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htahUiUj of railway. 1 A cmisigiimenl of glioo 
.Ko, 93, Imti by soino mistake of the railway rlork tho nitn\bor 
onterod iii the railway receipt was 23. When the rtatiiign^'O 

wont to tnko dolitory ho wa« offamd the oanistors timrkod No. 93* 
but aK tho tuutubor did uot tally with that outerod oti the 
railway rcjcmpt ho wan dotibtful whether thcj^o w'ero tho right 

goodH» and dmnaiulod an *hpou dalivory”, i.o. that the cau-* 
mtora Hhould bo opniiod and their coutentn oxnmiiuHl by him 
before am;pting delivery. An it wan bcwond the authority of 
tho local railway oflieialH to give an **opon delivc^ry'* they 
franoniiired tln^ Vomngiu'o'H napioM. to higher .nutlufi itien, atui 
after atone dayu a higlnn* otheial arrived nod gaAe the open • 

/lolivary, and the eontenia were found to he rjght. Huring this 
interval, however, (lie market prieea of ghee hud downt 

( onsiderahly, and tho eoimignee sued the railway for darnagea 
ftw tho loHH reanliing from tluK fall in pri(*«'n. I’ho-OUoHhon aroao 
W'hethor tho railway wan protected againat nneh n elaim by ibo 
termn of rink note Korm B, tnider which tlie eoiwignment had 
boon l‘«xdverL 

ffald, that tho Iosh eomphiined of hy the phiinliff wan nol 

covered by Itm indemnity eiiimio in riMk-ord.e ^hVrin lb Tim 

elauBo in oneidion pvoteeta the railway adndni’ f r iB«*n againat 
a claim for danurgea ariaing out of Ions rn- deaf nni ion or defer > 
toration t'fi or damago tlie goivla, and eannot be appUeablo 
to a t'luu'. ohere the ilaimnid ns dnminlietl, imi by hnn, «lea 

truetion or defiU'ioraf issit of the gi’Ofhs theinaelver, but by aoitm 
act of the riiilwav mlinini<itmtion or iIjs eiit|iktyeea^ not alTeetmg 
tho eondiiion of the eonai-nineot or the goodH eonnigneth 

Jfe/d, %\\Uh that in the riretitnaianeea the pbitnfdl nail 

entitled to itmiat on an 0 |Mm delivery, before usvtng a dwelnirge 
to tho railway adminintralion, and the re«|MaonlH!ilv lor the 

May in cltdivery wan not hi», but ihal of ttm railway admmin 
trafcion. 

Held, further, tbal want of pro|-»pr etrf» and may 

amount to “miaeondueth’ wltiiiii the meanini? of rink note bWm lb 
A mistake in the proparafitm of the railway rtnanpi, which 

throws doubt on the identity of Ihi eonsignment io whteli it 

relates, i» a tniscondnci in ihs above mm* 

ftecrefcary of State for India in C^ontioll tn Madhtiri Dw 
Narain Bm, L U 1., M All. ... ... W 

EEnKMimoK----t/«n/ru<ituaf|| moftgager'^'BnhsHftjumt imm Kiirtlmr 
chargd-SUpuktion that mihftcqumt loan mml hr pool hrftm 
redemption of morigago -Hrdvmption hy punhimr from mmtf 
tm morlg(tg(m^-^‘Inttmfitif of morlgngit hfing hroktm.] 
Certain »:amindari properly, owned hy tfm do«rei«lanlii of 
s©v«i brothiti, was uaufruetuarily mnrtmiged by tliein in 

1888 to If lor BmJOO. In 1^4 llm diiieon«mni» of one of ilw 
brothers borrowed Es.W from If on an nnroglsterorl bond, outh 
taining the stbnlatlons (1) that the amount of the born! with 
interest wmtld w |aid flrsi, when ' rednomlng the inorigaito of 
1888. and then the imOimt due under that mortgage : am! f!!) tlmt 
until the principal and interest of the bond were |iiild, the 
outants thereof would not mortgage or sol! the aforesaid fiunlmlart 
property. Three other similar bonds were eiecutwl in ISB4 and 
1885, for stums of money borrowed from II, by Iho diiscomlants, 
respectively, of three other brothers. After the first tliren bonds 
were ei:ec’ated, the integrity of the mortgage of tSS8 was hrolcMB 
hy reason of the mortgagee having purchaiwl a share of the mort- 
gaged property. Subsoqxiently a suit for the redemption oi the 
• ^oi^igago of 18B8 was brought hy the pkintif, who had purchaaia! 
shares of th© descendants of four of the brothars, and the question 
was whether they must also pay the amounts tmder the four bonds, 
and if so, to what extent. 
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Held that the, I’mu' br*n(lB created further chargeB on the pro- 
perty tnortgaged in '1883. The atipulation in each subsequent bond 
that exocui.unts should pay ilu^ atnouiifc due on that bond before 
they redeeuuHl the original prior mortgage was an agreement to 
(U'cate n <‘l\arg(' on the properly previously mortgaged ; Aditya 
Pramdr, Haw Haian LaU I. h', K,, 5 Luck., 865, followed. In 
addiiioiK iherc was the furl-her silpulaiion on the part of the exe- 
cutants that tlu'V would not nuu'tgago or sell tho property previously 
mortgjigoil till the itionoy due on the subsequently executed bond had 
boon paid; and this meant that the previously mortgaged property 
was made security for the payment of the money subsequently 
borrowed. 

Tho integrity of tho mortgage having been broken, the re- 
presentatives in interest of each one of the seven brothers were 
entitled to redeem only their particular share of the mortgaged pro- 
perty on payment of one-seventh of Rs.600, together with the 
atnount duo on the subsequent bond, if any, executed by those 
roprosontativos ; and the ])laintiff’s rights and obligations were 
to be calculaied on Ibis basis. 

tTagannath Kunwar v, laipal, I. L. R., 55 All. ... 8 

iiiu‘Ui?,8BKTATiVR BUiT— Withdrawal application by plaintiff — ^Right of 
other interested persona to intervene and continue tho suit ... i 

fe'STiTUTioN tu? ooNJtuuh luuHTH Injunction claimed against wife’s 
relations— Ilurdem of proof ... ... ' 

ItKSTiWTioN OF ooNJiiuAif HioHTB — Muhammadan law — ^Power to 
injposo cotulhions in decree of payment of prompt dower and 
other equitable or necessary conditions ... ... ... ' 

HiSK^NOtR Foum B— Interpretation of indemnity clause-— “Miscon- 
duct ‘’—-Wrong consignment number entered in railway receipt 
—Diky in making delivery ... ... ... ... i 

Runsfl OF IIiOH COUBT, OHAPTKR XVII, BULB 1 (b)— Security for 
costs of appeal to Privy Council — ^May be in the form of 
Immovable property 

pF^BOir-wiTNiiHB -8hould hirmolf bt> searched fi'Bt— Constables and 
others raidiny a hotise and finding illicit liquor, opium and 
ammtmitimi^Phndencc Hahle to he diseounted by failure to 
hfwe ihcniscl C('*i ucareheth-^-lndian Peniil Code, section 71 
Jfnrnit of punisknwnt for o^enae made up of several offences^ 
United Provinees Excise Act (Loed Aet IV of 1910), s^Uon JO, 
clauses (a), (b) and (/).] (bi receipt of information that illicit 
Ii<iuor was licing manufactured in a certain house, tho police con- 
<luci.od a raid upon the house. Implements for manufacturing 
Honor and licpior in various stages of manufacture were found; 
also about one ounce of crude opium and siF revolver cartridges 
were fotuuL No search of the constables md the search-witnesses 
liad been farried out before entoring the bouse. The 
house was convicted, and separately sentenced, under section 60(a) 
” T V. V.K 0 im Act, Hoction 60(6).ana (/) of the same Act, 
MmititiH flfcl of the Ophnii Act, and section 10 of tho Arms Act. 

Ilehl that, the fact that a search of the constables and 
the Hcaivh witiiCHScs had not boon corned o"* of^ thi 

tlu) house was cnmifjh to throw doubt upon that part 

case which related to tho discovery of bulk ^that It 

ridf'OB which were of sneh small quantity and bulk that it 

Sf:«^'*‘s«crseaTA oughf neVr toX U^le^, 

house of a suspected person excisable articles m 
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iiifiy obtain tbo rowimi* Kv«ry otii 6«gag«d in a fait! of ihii 
Horl nuwl aoarohtni to »oo that, thorn ia no nxni«»hlo arliolo 
ti|xnt hiiju and failnm to oatry owl Ihia ttilo inwid givn to tho 
dofni\ro a very alrong angwment againai «>nvietioiL 

Ifnid, alao, that when a mm wa« found guilty of the tnijor 
offenee^ of illicitly manwfaetwring eis.eiaahle artiele«* it wan wio 
reamniahle that lie ahowld niaa ht\ neverely pnniehed for beep 
ing in Ida poHaenaion inateriala ftir inaniifaeiwring ihoae^ artielea 
lunl ftir poHReaaing aweh artieloN. Ilie one ofenee inritidetl 
all fho othera; and having regard to aeetion ?t of ttie Jndian 
Penal i\%U\ a Henteiiee tinder aeefion of the Kxeiae Art 

ahonld h(' punaed and tlu' neparate nenteneen under aeetinn Wut) 
and if) fdmnld he ael iwide* 

hknperor r. .M..ahiund AU Khan* 1. Ii. H.* AIL 5Sf 

.'BKOmtTt BOi^n-^-FiltHl hy n party for ohiaining a tetniHimry inpine* 

tion—Mode of enforeeineni of atTtirity*-Heparii!e awit or exeenlioii M$ 

Bbktpkoh* co>.*'4inKiuTioNa m ApjnrnmMKci* AVe Indian IVnnl Cade* 
section 121 A *.* »»• »•» 

HnwKF Ao^r ll. oi'^ inf’ll it?cmoN*a ihl* 4‘i* A’ee Lonri l*Ve« Art* 
«hednle U* article ITCiii) ... ... ... ... W 

•SfiOiFiiJ Itei.wF Aot it OB IHT?), nr4*Ti«»N 4‘J A«if /or a ficiiwliee dec* 

|cif«tifm--ilcclftratmn that ikfm>knt in twf ruiiiini if* rmimm 
pkuniijf ftmn tmitKj a pfirfoidor fnoh- m4fk, iiltlnnigli pLifOtif 
floo^ iml claim tt' nn fun preprft^f '’liiglil to |ifitprtf|i'‘ Htiii 
hmiujhf an i-aunirthla^i fu tuumnal hfl dr|cfnlafd of 

trmh mark tMaratarn niirf dficrcLomirfi, | 11te defendant 
hronglil a criminal charge, tmder fiecteme 4H;I iiitd IHrt of Uio 
Indian IVnal t'ode» againat the plandilTti of having rinmfet foiled 
and naed hw tntde mark on hum icigaretieiil maimfacfntiHl iind 
sold hy Ihem. k'hefcw|Hm the phimfitfa Immghl a amt L.r a «h 
ednration ilml they were entitled to ttue that jairtirnhir mark iiwl 
the defendant hatf no right to r»^fitra*n th*nn frein 4c»ing wk 11m 
plaintiffs* ea«o wan that neither they, nor the defendiinf* nor any 
one else had an axcluaive right to tdie wue of fhiil murk, iiml th« 
<lnfendant‘a caae wiw tliat it wioi ]m eichwu'e irade mark. The 
qweiition wan whether ouch n mtii wa» wttintainiihle and wlieihrr 
aweh a relief ahowld \m granted, 

Far llAOiiimL StKOtt, *'L—Aa tm enehiitve right «d property 
wai elftimed by Iho nlalntifa In the parliinilii.r mark, tin' tlofeiia 
ant had not infringes any ‘‘property right** of the pitiinitffa and 
the negative diolaration ioughl hy the plaintiffs ulioiild, in ttiis 
•wercise of the dltorillon of ilm court deitling ttith tleclioiiiory 
suits, he refygecL Moreowr, tlie remdi nf enterlaiiiiiig ii toiil 
of tluH descriptmn, hied on the ftetdM of the cfiininal charge hrcnighl 
against ilio idaintiffa* would he to render the proviiiiiiiii of fho 
Indian Penal Code nugatory and prevent the i»niief*i of irmle 
miiirkB from aeoking relief in any hut a civil cviiirt* atflmugii limy 
a ohoici of two remedloi oppti to tliein. 

F#f NiAitAT*TO*AE, I.*«41rdlttftrit| them eiti he no tdijoetloit 
to a pWntIt Siiklfig a de«daration whieli n«gAtlve« itw defentl»ni*s 
right and In »o doing aihrmi mm» right clalmwl hy the plaliitif ; 
a diond l« mmmm ftm tho plalntlt*« own title when ilm 
defendant's allogid rl^t In nogsllveiL The pf»ltion ift not 
materially dlferant whim Ihn right claimed hy tim ilefendant 
advarsily affeota the plalnlllF* poaftion In wnimon wdth limt of 
others similarly situated, ’Where the affeol of imgalivitig % right 
claimed by the dafondanl is to directly qy Indirectly iilmt a right 
claimed by the plaintifTO common with others, a wilt for a deck* 
•ration that the defendant does not poiiCHi iueh right in iiniini* 
Mnahle. 

Not only isjhe monopoly onjoyod hy thi proprietor of a 
trade mark a * right to nroprty’L hut the llhcrff to uic a parti- 
4snlar trade mark is equally a ‘‘right to property*’. 


I 
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^ Having regard to the circAimstances that the object of the 
mnt waB to stay or to intlnonce the decision of the criminal case, 
that Hiiit was not a representative one framed nnder order I, rale 
B of the Civil Procedure Code, and that the criminal case having 
ended in an acquittal no itnmodiate necessity existed for the relief 
Botight, the d(Hdaration should, in the exercise of discretion, be 
ref ttsad. 

(lanoshi lial t?. Anwar Khan Mahboob Co,, I. L. R., 55 
All. 

©TAMP Act (LI OF 1899), SKOTION 2(16) AND ABTiOLE 35(a) (iv)—'* Lease” 
-^^Vwhrtakifig in writing to occupy immovable property — Construe- 
lion of document — Lease or license — Whether exclusive possession 
mid cnjoiimenf gi‘nen,] Under a bilateral agreement in writing, 
culled tin agreement of license, between the Secretary of State foi 
India and the Biirmah Shell Oil Storage Company the company 
was to have the use and occupation of certain railway land 
bidonging to the State, for the purpose of constructing a petroleum 
Btorago installation. The company had to pay a certain amount 
monthly for the uso of the plot, without any right of transfer or 
eubhdiing. The company was to erect certain substantial construc- 
iiems of a ]Kwmancnt character on iho land, and allow certain 
officials of the railway access to the land at any time for 
inspection of the condition of the buildings. In case of breach of 
any of the conditions by tho company the “license” could be 
detormined by giving seven days’ notice; also either party was 
at lilawty to dotennino it by giving three months’ notice at any 
time. 1’hc deed expressly provided that nothing contained in it 
ahtndd he eottsinuKl io create a tenancy. The question arose 
whether the deed was chargeablo with stamp duty as a lease or 
was cKompt from stamp duty as creating a mere license. 

HcM that tho document in question was a lease within the 
definition in section 9(16), clause (b) of the Stamp Act, as it was 
an undertaking in writing to occupy immovable property and was 
not a counterpart of a lease, and was therefore chargeable with 
itamp duty under article 35 (a) (it?) of schedule I of the Stamp Act. 

The definition of “lease” as contained in the Stamp Act is 
wider and more (’omprohenaivo than the definition in the Transfer 
of Property Act and includes transactions which may not amount 
to a lease 'under the latter Act. 

Per BtHiAiMAN, G. long as the transaction remained in 

force the Oil Company had exclusive possession and enjoyment of 
iho land, tho only restriction being that it was hound to allow the 
railway officers to inspect the premises. This was^ ohvious^ from 
tlio fact that tho company was to put up a substantial building of 
a permanent character, and after the construction of the building 
the actual jiosscasion of the land could not remain with the 
railway administration, only their officer was allowed access for 
purposes of inspccliion. Tho transaction, therefore, was not a mere 
licenst^ as defined in section 52 of the Easements Act, as a license 
dot‘S not confer exclusive, possession and enjoyment.^ The document, 
therefore, was not exempt from stamp duty as being a license. ^ 

Per MoKraurr, ,T,— Tf iho document comes within the definition 
of thi^ word “lease” contained in Iho Stamp Act, it must be held 
chargeatih^ wdth utamp duty as a lease, although it may also be hela 
that the transaction ' would be a liciense within the meaning of 
section 52 of the Easements Act. ; - 

Tn the matter of B arm ah Shell Oil Storage and Distri- 
buting Company of India, Limited, X, L. B., 65 All. ... 

Stamf Act (IT of 1B99), section 6 and aetiolb e2(c)—Tramfer by 
one deed of the inlet ests secured by several bonds — Consideration 
a single sum without any apportionment — Stamp duty dhai^- 
Distmet inattcfs^'"-- General Clauses Act (a of lo97), 
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Mention uppikahk to Stamp Aet, arikic r>2(r)*l A 

poraoii^ wlio wm t!» oblige'© of ©©ch of 211 bonik nwi iiif>r!|tftgrt 
(IcmhIh ('xotntfrd by difToroni p©m>nH Itt \m fiivo'^r, inur^fmi'd hk 
inttTOHt- it\ alt thtw, boutU^Ttnd niortgimo dooiln to anothrr 
bj oxoetitiog ofio in^trumoht. oomprimng ihonii nil ; ibo rr>tM3i*lorii 
tion WfitH 000 hiioj) m'Oro, wjtboot nny npooitlfiitioii or np|.oriionioont, 
«.H botworn tho novoral itoiOR, On tbo quont if>n i>f tbo ]oojtor 

itatop dtiiy payablor--- 

mid {Humatoioom! nod ,U.» diiwooiiog) that 

nociion 5 of tho Htaiop Aet* doiilion with ioHtrtnoonfH ootopinoog 
or rclntfug to ^ov<»nit <li«(ioof omitorn. <ii(l not nppH to th«' rnm% 
ftod that. un. it'r artirlo of tbo Htaoip Art, road with :n«rluoii 

of tbo Oom'i-Hl (latiHOf* Art, tbo ntniop dut\ itoirgonblo on iho 
dooti in quoRiioo wan 

I ,NiAMAT*t}i.t.Ait, ♦!. ;---Hootioo 5 of tbo Htiiinp An' <!oo« 

not apply to tbo raao; bui tindor arlirli* Vkdn) itnrlf tbo pvopvr 
itamp duty payablo in tbo sum of all fbo dnliow paid on tho 
bonilw atirl inortgngo (loodn, mibjoot to tlio innxitiniin of 
for any ono hrnui or dood. Tho applioalion of mdion III of ^hn 
Gonoral C'lioiaoH AH to gj\t* any otbor iutorprotiilion would loiid to 
noriotiH didlouliioa.] 

[fVf Be^weTi *T, ,‘~-~Bot?iion fi, and arlirlo frJ IriK nnnh applii'a 
to tbo caw% with tbo anino ronntt, naiiody flint Ibo piopor 

dniy on tbo inntnnnr’iit in iinrafion h llio‘ agurognio of fhn 

anmnnfn^of dni.y pnynbio on naoh of tbo ’i*d tran^forfi roioainrd 
in ilio inatnonont. 'Pbr^ appliratioti of portion Bl of tbo 
(lonoml CdiumoH Art wonid bo roiaiiinnnl to tbo anbjivt, 'Wborn 
a Hoboditto laying down a noalo of rbatgoa doow not oitpuiwaly 
provide! for tlm aanio obargo to ap|dy to a ntmibor of artirloi* ant! 
to tino only, tbo romilt alionll not bo oldaniod by tlio ml rodorf tun 
of a rulo <if intorprotation that tlm aingnlar indndoa tbo plnral.| 
Hum Hantp n. Tati, L Ii. II.* AA AIL ,,, 

HfAt (m EJCKctrnoH of finaii tn-ntEH EKKniKti nrrmm^ of m*mh fiiom 
WitlMiNAfiY DRtiiw, See Civil Btwodnro Cndis ordor XBL rub^ 

HtntB VAi^tfATiiiH Aot (VII OF IBB?)* "^iKo.ttoN I I-*<|lndffvitlmitm!}' « 
Haiti dfcidod by oonrt of inforinr |nrimbotion •AVimtImr dinpoinl 
on til© inorita projudirially iffimtocl tbnroliy 

Btiiim-— Diitdtarge aooording to termi of a^cnirity bond, alfbiiiigb 
terms not m accordanoo witli Cod# .... 


Cage 


mn 

m 
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Thieb awmIi, to Hioh Cotot, B$$ Agra Tonanry Aot. sooiimi lki\ 

"*‘TtioEO0aHFAEE'*»— Whotbar a pnbllo park i« a tborotiglifiiro, Bm Voltes 
Act, section BO ... l^iVi 


*l‘HADE»MAEK*—*‘ Right to property”, Be^ BpeciOc Rdiof Act, ioetlmi 4S 7<ri 

Teansfee by ONBisoiTAECiKO jHEoovFNT, Bm Bmvimdat Inaolvmry 

Act, section 2B ... ... f*n.i 

TuANiTOE-OF pROEKETV AoT (IV OF m% m>cnm B-^*Aotloimbl§ rlaim 
—Bight to recover unliquidated damages m broach ti a nmlract ... HI 4 
TitAKSTO Of PEOFiETif Am (IV Of 1882), mmim iK#)-* Mew right ' 
$m»^A$iimu0ii4 0/ right to dmngm on Immh of rorilfftff*— 
Tfamf$r of Fnp^i^Aat {tV a/ 1882), mdim S-*Actfmi«bl# eimm 
>^mght io ficmm mliquUaM imag$s w ml an mdlnniiblF elm in 
^LimUotum Aot {IX of ITO), ^artmle# 02, SO.) An w'tioiialdc 
chum racmiw a claim ^ to a debt, wblch, In its primary nciwn, i» n 
hquidatod money obligation, and It li an fiictitiiil feature of an 
action for debt that it should be for a liquidated or a emrtaiit mmt 
of money. According to the definition of an actionable claim, as 
contamed in section 8 of the Transfer of Property Aft, tlm right 
to rocoyer an unascertained amount of ckmagos resulting from a 
breach of contract is not an actionable da^m but a more right to 
^ transferred because of the provitbns of iiiotioii 
6(e) of the Transfer of Property Act. 


oenbbat, index 
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Avtu'Io ()2 (if the Ijiiuitation Act can apply only to cases 
wiK'rc a (Icnnitc sum of money had been received by the defend- 
nnl. iHK winch ho wan to hold for the. use of the plaintiff. Article 
«.». and not article (U, a)iplic8 to -a suit for accounts between a 
principal and his commisaion agent in reiipect of transactions con- 
duct ctl Uy the hitler on behalf of the former. 

Moti Tial 11 . lladboy Lai, I. L. B.., 65 All. ... ... 814 

liUNUFm OP PnoT-KKTY AoT (IV OF 1882), SEomoN 8, See Mubain- 
iiiiidan law-Wakf ... ... ... ... * ... 83 

Thanhprr of I'uoi'kiht Aot (IV of 1882), sbouost il— Transfer hy 

iu^tmnble otoner^-^Estoppel against real owner and persons 
clmning under him--Hindu daughter allowing another person 
to he in poss^ession of her estate as ostensible owner — No 
estoppel against reuersioners — Adverse possession — Adverse 
possession agamst limited oioner wh&ther adverse possession 
against the reversioners,'] A Hindu daughter succeeded to her 
father’s estate, hut she allowed her uncle’s name to- be entered 
in the revenue papers in respect of the estate and the uncle took 
possession. Buhsequently the uncle, as ostensible owner, 
transforrotl a ])art of the estate to the defendants. Later on, the 
daughtt^r ditMl ; atnl within twelve years of her death her sons 
0U6d to recover possession from the defendants. Held that the 
plaintiffs were not estopped under section 41 of the Transfer 
of TVoperty Act from claiming the property. Section 41 of the 
‘‘Pransfor of Property Act refers to personal estoppels arising 
<}uti of the conduct of the real owner and affecting him and 
personn claiming through him. The plaintiffs, who were rever- 
sioticrn, did not derive their title from the daughter and, there- 
fore, seciion 41 could not apply to them. The mere fact that 
the cHtjde whh ^‘(^slnd in the limited owner for the time being 
could not crcaio nn cBtoppcl against the reversioners by virtue 
of iho cot\duct of, or consent obtained from, the limited owner. 

EeM, further, that during the lifetime of the limited owner 
tha posHCWsion of the uncle or of Ins transferee# could not be 
adverae to tljc roverBtoners so as to destroy their contingent rights. 

plaint ills’ causo of action arose on the death of the limited 
owtmr, and t.he suit lirought within twelve years of the death was 
not barred by limitation. 

Shambhu Prasad t?. Mahadeo Prasad, I. Tj. B., 55 All. 554 

TnANfiFEit otf Pnonmciw A('/r (IV op 188^), bbotion 43~-Mortgage 
hr undischarged insolvent of property which re-vested in him 
nher his discharge* Sec Piovincial Insolvency Act, section 28 ... 

I'aANHFHE OF PfionFUTy Act (IV of 1882) r bkotion 52— Affected by 
aoctrine of election, See Election ... 

1’riAKSFaa of PaorirnTY Act (TV of 1882), section 5^Pendente Be 
t ransfer hy mortgagor -‘-Bxcention of decree agaitlst the trans- 

ferae *** *" ■ ■ ^ 

Ttirntn Mn Hi of IHB‘3), sicctjon 23(b). See Interest ... 

U. P. Exensn Aot (IfkjaTi Act IV of 19110), section 60, clauses (a) 

(h) Am (/)--Sontenccfl, See Indian Penal Code, section 71 ... 

IP P. Town Tmfuovement (Atteals) Act Act ITI op T920), 

saoTioK Ma)--Ur P. Towrh ImprommcM Act (Local Act VUl of 
'm jfion mx) (b)-F(X parte order 

Tribunal apportioning compcnsaiton--Order refusing I'O set amae 

the BX T>artf order-Not appealMe.J is 

IT. P. Town Improvement (Appeals) Act, ^ 1920, an appeal is 
provided from an order deciding a question of apportionment 
of compensation, passed by the President of the ^nbunal unde 
secHon 64(1) (b) of the tl. P. Town Improvement Act, 1919, 
but whore such an order is passed parte and an 
setting aside the eic parte order is rejected, no appeal Jies from 
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m\lvt of'n'jt'.oti(>]tu Thai (unicr ranti«’»t hM to A(vi«lo a qttrntiun 
rt'lating to tho apportioiinioui of ooiupooaatuju aiol oatniol, Ihorc ftux^ 
coiuo utalor mjotion ahi) of tho IE l\ lown hoprovotuoni 
(Appeals). Art. 

Bhawani Bmaail t. Boorotary of Hlato for huUaj L lo Bn 
m AIL ... ... ... ... 

Variation oi? tmdft mthr XX!^ rule NmiI- /or 

Hm et^mmmrMp 0 / impvHy and il.t tioit haMhiy to he mild in 
w.cMUmt 0 / a tkerm uffaiml mudher imtmm ■Valmtlmn mmmUng 
til ikenial mmmni mmght to he rmitmd, or tlir mine 0/ tim 
prapertii, triikhtrer fuimium Art {VII o| UW), 

m*dmn 11 Vmkrmimtum Xml dmded by roiirl 0 / tnkmr 
jurisdieH»n--“Wlmther iUnpaml an the rmnU prejiulimUy uffedai 
thmhy-^’-MBioppel-^ddaintiff urging m appeUale emrf that Muit 
bmuj 'mukfpiihmd ums trwd by wnmg ooiirLj A mti for a 
iiockratitm that the plftietiffa wore Iho owiiorii i»f eorfiun im* 
ittovahlo properties and that those properties wore not lialih^ to 
be attached and atdd in oKeeution of a deoree ohianioii hy iloCoin 
dant No. 1 againat defendant No. ‘J wa« valned at md 

was aoeorihngiy tiled in the oenrt of the Alniwtf. I'hift ainoinit was 
the balance remaining dne on the d^rree in ei^oention td wlnoh the 
properties had boon aiiaohed. Nothing wm inoiilioiiotl iiinnii the 
value of the propertioa, nor did the defendants riiwe miy plea 
that the suit was nndervidued and phonld hate been filed in fhe 
court 0 ! the Bnhordinate Judge. The imlginenl debtor* tirfendani 
No* II, did not enter appearance. 11ie ^uiit wai-i disiniiwed on 
the merits and the plaintiffs appealed* and m the uppelliUe eourt 
tlioy raised the plea that the pre|s^rty in qnesllen wiis worth 
HsdiOiOOD* the suit Imtl been iniderviihuHl and the Mnntof bail no 
junsdietion to trj it. The appellate emirt found in favttnr of 
tliii plea and roturmnl thejdaint for preseniation in Ibe proper 
court. On appeal to the High Court*" 

M$U^ that in a miii like the prosoiil it is the wnoiiiil of the 
doerti sought loi^h# rmliiod that deierinines the value of ilw 
suit, where the proprty inwlvod Is of larger vahie than the amount 
due under the dmtm*, hut where the «lot*retal arnouril is large 
and the nmrhet value of the pmprl| involvini is smaller* it i« 
the market value of the profierty tJml determines tlie value of Iht 
suit. The fact that the Judgment .debtor ia also Iwplewied In 
the suit, as in most eas« he Is Impleatlec! wm fmm§^ makes no 
difference in tlie rule. DmmM Dm % Mum 0 imr ikmad, t, li, B*, 

17 AIL^ 09, not approved* In tht prtwni the iuil liwi hmn 
properly valued and filed In the proper court. 

fJald, also, that the mere fact that a fnuri of inferior jurii* 
diction has taken ooplaanee of a suit on aecount of tinderfaliiallon 
ii not* in itself, a ground for saying that Iho diiposal of thi 
suit on the merits has boon prejudtolally afiwtod* within the 
meaning of section It of the Bulti Valuation Act, Having rogaul 
to the object for which ioelion 11 was fuiai^tnd, the tmneliipioii It 
clew that the inert fact that Ihm hai hoon an iindervalimllon* 
and therdoro the case has hem heard by a court whlrti slimild 
not ordinarily have heard it, should not bt allowed to afoci tli« 
decree if there has been no prtjidlm In the pro|»r trial the 
case on the merits. 

HaM, also* that no qneslion of istoppel apiu»l the plainlifa 
arose in this case* The plaintiffs did not say In tho plain! that 
the property involved Was worth They valu^ tlmlr 

suit at that figure, which was the amount dim 'on the deerre. 

It was a pur© question of law whether the vahmilcin of tlic stilt 
should be the market value of the property or the amotmt due 
on the decree* and there could be no estoppel on a qiiwtirm of 
law. Accordingly, the plaintiffs were not wtopuid from plfiading 
in the appellate court that the true valuation oif the gull mm tht 
tnarkeft value of the property. 
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